
292 	 EXCHEQUER COURT REPORTS. 	[VOL. X. 

THE PROVINCE OF ONTARIO  	CLAIMANT 

1906 	 AND 

	

April 9. THE DOMINION OF CANADA ..... 	RESPONDENT. 

_Mouds held in trust by Dominion for Ontario--Rate of Interest—Right to 
pay over funds and extinguish liability—Tender--S4ieiency of 

Held, that the Dominion of Canada, prior to the 31st December, 1904, 
was under au obligation to pay to the Province of Ontario interest at 
the rate of 5 per cent. per annum on the capital of certain trust funds 
held by the Dominion and bolonging to the Province, viz. :—The 
Upper Canada Grammer School Fund, the Upper Canada Building 
Fund and the Upper Canada Improvement Fund. 

2. That the Dominion at the date mentioned had no right, without the 
assent of the Province, to reduce the rate of interest from 5 per cent. 
to 4 per cent. per annum. 

3. That the Dominion has the right at any time to pay or hand over to 
the Province the amount of such trust funds, with interest accrued 
thereon, in discharge of its obligations in respect thereof both as to 
the principal and the interest. 

4. On the 29th of December, 1903, the Minister of Finance for the 
Dominion of Canada wrote to the Premier of Ontario respecting the 
payment of interest on the above funds as follows :—" It has been 
" decided, to pay on the 1st of January, 1904, the interest on these 

funds at the rate heretofore paid, namely, 5 per cent. After that 
"° date, interest at the rate of 4 per cent, will be paid until further 
" notice, or until the principal of the funds is paid to Ontario in full. 
" If this arrangement is not satisfactory to your Government I shall 
" be pleased to receive notice to that effect, whereupon arrangements 
" will be made to pay off the principal sum at an early date." 

On the Gth January, 1904, the Premier of Ontario replied that such 
proposal was not satisfactory to his Government ; and intimated that 
the rate of interest, 5 per cent., was not susceptible of modification 
without the consent of the Province. 

Held, that the terms of the letter of the Finance Minister did not con-
stitute a good tender of the amount of the said funds. To make it 
effective for such purpose, the letter should have been followed or 
supplemented by au unconditional offer and tender of the money by 

• Dominion to the Province. 

THIS was an action by the Province of Ontario against 
the Dominion of Canada to recover certain moneys. 

The facts are stated in the reasons for judgment. 
x 
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October 5th and 0th, 1905. 

The case was heard at Toronto. 

.Emilius Irving, K.C., and G. F. Shepley, K.C., 
for the claimant. 

W. D. Hogg, K. a, for the respondent. 

Mr. Irving, in opening for the claimant, made an 
exhaustive review of the documentary evidence bearing 
upon the issues raised. He contended that the whole 
trend of the evidence negatived the right of the Dominion 
either to relieve itself of the burden of the funds in 
question, or to reduce the rate of interest without the con-
sent of Ontario. 
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Mr. Shepley followed for the claimant. He contended 
that under the award of the Dominion and Provincial 
Arbitrators of the 2nd of November, 1893, the trust 
funds in question were to be preserved intact and unim-
paired by the Dominion of Canada as an obligation 
imposed upon it by the terms of The British North 
America Act, bearing interest at the rate of 5 per cent. 
The Award says explicitly that " the trust funds shall 
" be treated as intact and unimpaired, and interest thereon 
" at the rate of five per centum per annum shall be carried 
" half-yearly into the separate accounts of Ontario and 
" Quebec." I contend that we are entitled to rely upôn 
that Award.as an adjudication by a competent authority 
of the question we are arguing here. The Award 
embodies the view of the law held by the Arbitrators as 
to the rights of the parties in respect of the funds in 
question. 

Mr. Hogg, for the respondent, argued that upon the face 
of the documents in evidence there was no obligation to 
pay interest at the rate of five per centum; nor was there 
anything to show a disability on the part of the Dominion 
to at any time pay over the trust funds to the Province 
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1906 	and discharge all its obligations thereunder. Further- 
THE 	more, the Dominion of Canada had through the Hon. Mr. 

PROZ INCE OF 
ONTARIO Fielding, Finance Minister, made a good and sufficient 

. 	tender of the amount of these funds to the Province in THE 
DOMINION OF April, 1903. This not having been accepted by the 

CANADA. 
Province, the Dominion had the right to reduce the 

Reasons flot 
,nagent. interest. 

Mr. Shepley replied. 

THE JUDGE OF THE EXCHEQUER COURT, now (April 9th, 
1906) delivered judgment. 

The action is now brought on behalf the Province of 
Ontario to recover from the Dominion of Canada the sum 
of $9,549.23 alleged to be payable to the Province on the 
31st of December, 1904; such sum being—one half of one 
per centum interest on the capital of certain Trust Funds 
held by the Dominion and belonging to the Province, 
such Trust Funds being known as 
The Upper Canada Grammar School Fund..$ 312,769 04 
The Upper Canada Building Fund.. 	.. 1,472,391 41 
The Upper Canada Improvement Fund.... 124,685 18 

Total... 	t .... 	$1,909,845 63 
The Province also asks for a declaration that the 

Dominion of Canada is not entitled, without the assent of 
the Province of Ontario, to make any alteration in or 
reduction from the rate of interest of five per centum per 

annum alleged to be payable upon such Trust Funds. 
The Dominion of Canada by its answer denies its 

liability to pay the sum demanded and asks for a declara-
tion, 

1. That the Dominion is under no obligation to pay 
interest at the rate of five per centum per annum upon 
the said funds, but may reduce the interest to a lower 
rate ; and 
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2. That the said trust funds may at the option of the 	190e 

Dominion be paid Over to the Province. 	 THE 
PROVINCE OF 

A third declaration was asked for, namely, that the 0STARIo 

Dominion may set off pro tanto the said trust funds Tx$ 
against the indebtedness of the Province to the Dominion. Dotiiiuuioh of 

Cnvene. 
That question, however, was not pressed at the hearing, 

Reasons for 
and has been withdrawn from consideration. 	 Judgment. 

By an amendment to the statement of defence it is 
alleged on behalf of the Dominion that on the 29th day 
of December, 1903, the Minister of Finance of Canada, 
being the proper Minister of the Crown in that behalf, 
duly made a tender in writing to the Treasurer of Ontario 
to pay the amount of the indebtedness due by the Dom-
ion to the Province of Ontario in respect of the said Trust 
Funds ; that the said tender was not accepted by the 
Government of the Province of Ontario, whereby the 
Dominion became and was discharged from further pay-
ment of interest upon the said indebtedness. 

The parties  regard the amount in controversy in the 
present action as a matter of minor importance. The 
main object is to obtain a declaration as to their respective. • 
obligations towards, and rights in, the funds mentioned. 

The questions that are presented for solution may, I 
think, be stated as follows :- 

1. Was the Dominion of Canada, prior to the 31st day 
of December, 1904, under an obligation to pay to the 
Province of Ontario interest on the funds mentioned at 
the rate of five per centum per annum ? 

2. Had the Dominion the right, at the date mentioned 
without the assent of the Province, to reduce the rate of 
interest from five to four per centum per annum ? 

3. Has the Dominion the right at any time to pay or 
. hand over to the Province the amount of such trust funds, 

with interest accrued thereon, in discharge of its obliga-
tions in respect thereof, both as to principal and interest? 
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1906 	4. Was a good tender made to the Province on behalf 

	

THE 	of the Dominion, before this action was brought, of the 
ONTAR100  .amount of such funds, so as to discharge the Dominion of 

	

v. 
1E 	any obligation theretofore existing to pay interest on such 

DOMINION of funds ? 
CANADA. 

The first question is of no importance, except in respect 
7teason@ fay 
Jud,.ejic. of its bearing upon the second. Upon the 30th of June, 

1904, the Dominion paid the Province interest on the 
funds mentioned at the rate of five per centum per 
annum, and such payments are not in question now in 
any sense other than this : that for the Province of 
Ontario it is contended that the Dominion of Canada was 
under an obligation to pay such interest at the rate 
mentioned, and being under such an obligation, could 
not, without the assent of the Province, reduce such a 
rate to four per centum per annum, while on the other 
hand the centention made on behalf of the Dominion is 
that such payments of interest were voluntary, that there 
was no obligation to pay interest, and that being the 
case, the Dominion authorities could fix the rate to be 
paid. Of the four questions the third is the most im-
portant. But before attempting to answer any of them 
it will be necessary to go back to the 1st of July, 1867, 

when the old Province of Canada became a part of the 
Dominion and see bow these funds then stood and what 
has since happened in respect thereof 

At the date of the Union the Province of Canada 
held, among others, the following funds :—The Upper 
Canada Building Fund, the Upper Canada Grammar 
School Fund, and the Common School Fund. These 
funds have been raised under certain statutes of the 
Province for the purposes therein mentioned. A small 
part of each of the funds consisted of investments that • 
had been made of moneys belonging to the fund, but in 
the main they were represented by amounts standing to 
the credit of such funds in the books of account of the 
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Province, such amounts forming part of the public debt 	1906 

of the Province, on which it was at the time paying THE 
PROVINCE OF 

interest at the rate of five per centum per annum. On ONTARIO 

the one hand. such funds were assets of the Province of THE 

Canada to be held and administered for the purposes for DOMINION
N

ADA OF 
CA . 

which they were respectively established. On the other — 
Reaao 

hand the Province was a debtor in respect of such funds anagmns.forR 

and liable therefor and for the interest payable thereon. 
To this liability of the Province the Dominion of Canada 
succeeded by, virtue of the 111th section of The British 
North America Aet, 1867, which provided that Canada 
should be liable for the debts and liabilities 'of 'each 
Province existing at the Union. With respect to the 
other aspect of the matter, namely, that these funds were 
assets, the 142nd section of the Act last cited provided 
that the division and adjustment of the debts, credits, 
liabilities, properties and assets of Upper Canada and 
Lower Canada should be referred to the arbitrament of 
three arbitrators chosen as therein mentioned. These 
arbitrators having been appointed, and the matter having 
been proceeded with, two of them made their award in 
the premises on the 3rd day of September, 1870, and 
thereby, among other things, ordered and adjudged • 
that certain special or trust funds, among which were 
the Upper Canada Grammar School Fund, the Upper 
Canada Building Fund, and the Upper Canada Improve- 
ment Fund, and the moneys thereby payable including 
the several investments in respect of the same or any 
of them, were and• should be, and the same were thereby 
declared to be, the . property of and to belong to the 
Province of Ontario, for the purposes for which they were 
established, and further that from the Common School 
Fund the sum of $124,685.18 should be, and the same was 
thereby, taken and deducted and placed to the credit of 
the Upper Canada Improvement Fund. This award 
was questioned, and its validity was not determined 
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1906 	until the 26th day of March, 1878. During the inter- 
THE 	vening time it was necessary, of course, for the Dominion 

PROVINCE OF 
ONTARIO to hold these funds ; but after the validity of the award 

V. 
THE 	had been sustained it seems to me to be clear that the 

DOMINION OF Province of Ontario had a right to demand payment of 
CANADA. 

Reasons for 
them, both as to principal and interest ; and that equally 

Jsdiment. the Dominion had a right to pay or hand over these 
funds, with any interest accrued thereon, to the Province 
of Ontario in discharge of its liability under The British 
North America Act, 1867. These funds were assets of 
the old Province of Canada, held for the purposes for 
which they were established, and by'the award of 1870 
they became the property of the Province of Ontario for 
the purposes for which they were so established, and 
that gave the Province the right to have the possession 
and administration, not merely of the income arising 
from such funds, but of the several funds themselves. 
That seems to be clear from the language used in the 
award in dealing with these funds. They are declarers 
to be the property of and to belong to the Province of 
Ontario for the purposes for which they were estab-
lished. And it will be observed that when the arbitra-
tors came to deal with the residue of the Common 
School Fund and to place it in a position similar to that 
in which the funds now in question would be if all the 
contentions made on behalf of the Province of Ontario 
were upheld, they used apt terms to give effect to their 
intention. They declared in express terms that such 
residue should continue to be held by the Dominion of 
Canada, and that the income therefrom should be appor-
tioned between and paid over to the respective Provinces 
of Ontario and Quebec. 

I know that a view different from that which I have 
expressed as to these funds has. at times been taken, 
more especially before the award of September, 1870, 
was made ; but since then I do not see what doubt there 
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can be about .the matter, and it is not pretended that 	1906 

any of the opinions that have been expressed or discus-_ THE 
PROVINCE OF 

lions that have taken place have amounted to an agree- ONTARIO 

meut by the parties to deal with these funds differently 	THE 

from the way in which they stand to be dealt with DOMINION of 
. 

under The British North America Act
• 	 CANADA
, 1867, and the 

Reasons for 
award of the 3rd 'day of September, 1870. 	 Judgment. 

It is, however, suggested—perhaps I should say con-
tended—that the relations of the Dominion of Canada 
and the Province of Ontario to these funds have been 
altered by the fifth clause of the award of the Dominion 
and Provincial arbitrators of the 2nd day of November, 

' 1893, by which it was ordered that the trust funds, of 
which the three funds in question here were part, should 
be treated as intact and unimpaired, and interest thereon 
at the rate of five per centum per annum should be 
carried half-yearly into the separate accounts of Ontario 
and Quebec. But that direction must be read in con-
nection with the matters with which the arbitrators 
were dealing. Assuming the view to be correct that 
under the Act and award referred to these funds at the 
time belonged to the Province of Ontario and were its 
property, both principal and interest, and that it was 
entitled to the actual possession and administration of 
such funds if it so desired, the arbitrators last mentioned 
would have had no authority or power to change that 
condition of things and to declare that the Dominion 
should hold such funds in perpetuity, paying the in- • 
terest thereon only to the Province. And I think 
it quite clear that they made no attempt to do any-
thing of the kind. They were giving directions as to 
how certain accounts should be made up. It had been 
agreed between the parties that these accounts should 
be brought down and extended to the' 31st day of 
December, 1892, inclusive. The funds in question had 
up to that time remained in the possession of the 
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1906 	Dominion, and for the purposes of making up the ac- 
THE 	counts a direction was given that up to that date these 

PR
ONTARI
ov ARI 

O 
 OF 

 funds should be treated as intact and unimpaired, and 
V. 

THE 	that the interest thereon should be credited half-yearly in 
DoisnN ION OF  the accounts. Later, in August, 1001, counsel for the 

CANADA. 
Dominion made an application to the Board of Arbitra- 

1 went-  tors for a direction that the amounts of the several special 
or trust funds should, in the final closing and disposition 
of the disputed accounts between the Dominion and the 
Provinces of Ontario and Quebec, respectively, be brought 
into account and credited to the Province to which they 
respectively belonged. But as it appeared that the part-
ies had themselves come to an understanding and agree-
ment as to the manner in which the special and trust 
funds, and any amounts found to be.due on the 31st of 
December, 1892, by the Province of Ontario and Quebec, 
respectively, to the Dominion, should be dealt with after 
that date and during the pendency of proceedings to de-
termine such amounts, and having acted upon such 
agreement, the arbitrators were of opinion that it would 
not be proper for them to give any direction or to make 
any award that would be inconsistent with such under-
derstanding and agreement, and that the direction asked 
for on behalf of the Dominion would be inconsistent 
therewith. But the arbitrators carefully refrained from 
expressing any opinion as to their powers to give the 
direction asked for, or whether or not., but for the agree-
ment come to by the parties, such a direction would have 
been proper. It is obvious, of course, that such a direc-
tion would not have been proper in respect of any particu-
lar fund unless that fund belonged to and was the abso-
lute property of the Province to which it was proposed 
to credit it. But as stated, the question was not dealt 
with, and its solution is, I think, in no way affected by 
anything that occurred in the proceedings that were had 
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for the settlement of the accounts of the Dominion and 	1906 

of the Province of Ontario and Quebec respectively. 	THE 
PROVINCE of 

Of the three questions that I have stated, I would ONTARIO 

answer the first and the third in the affirmative, and the 	Taz 
second in the negative. • 	 DOMINION OF 

CANADA. 
And that brings us to the fourth question, namely :-- -

Reasons  for 
Whether there has been by the Dominion such an offer Judgment-
or tender of payment of these funds to the Province of 
Ontario as would discharge the Dominion from the pay-
ment of the sum of $9,519.23 of interest claimed by the 
Province in this action. 

On the 28th day of April, 1903, in a. letter from Mr. 
Fielding, the Minister of Finance for the Dominion of 
Canada, to M. Ross, the Premier of Ontario, Mr. Fielding 
promised to pay interest on these funds on the 1st of 
July then next at the rate of five per cent. ; but pointed 
out that the Dominion was under no obligation to pay 
that rate of interest and could not consent to pay it 
thereafter. " The position of the . accounts " he adds, 
" between the Dominion and the Province at present is, 
" that there is a certain sum due by the Province to the 
" Dominion, on which you are paying four percent., and a 
" certain sum a little larger due by the Dominion to the. 

• " Province upon which you have been claiming five per 
" cent. Both these sums stand in the position of ordinary 
" debts which may be paid off at any time. Pending a 
" mutual arrangement for such payment I would suggest 
" that the most convenient way to deal with the matter 
" would be to treat these sums as cross-entries. There 
" would be a balance in your favour upon which we 
" would be willing, temporarily, to allow you four per . 
" cent. If this arrangement is not satisfactory we shall 
" be prepared to pay off the amount of our indebtedness 
" to your Government before the 1st of January next." 
That arrangement was not satisfactory to the Ontario 
Government. The following extract from a letter of the 
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1906 	8th of May, 1903, from Mr. Ross to Mr. Fielding, will 

	

THE 	show the position taken by that Government :---" It was 
PROVINCE OF 

ONTARIO " a well settled contract between the Dominion and 

T
v. 

	

ei•: 	
" Provincial authorities, that in the division and adjust- 

DOMINION OF c` ment of the debts, credits, liabilities, properties and 

Remoras for 
Judgment. " Dominion was to hold the trust funds at five per cent. 

" interest, payable semi-annually, the amount of such 
" funds being included in the debt of the late Province 
" of Canada." 

" I have therefore respectfully to inform you that the 
" Government of Ontario will not agree to any change 
" by the Dominion in reduction of the five per cent pay 
" able on the trust funds ; nor will we acknowledge the 
" right of the Dominion at its option to pay off the said 
" trust funds, or any part thereof." Mr. Fielding return-
ed to the subject in a letter to Mr. Ross of the 29th of 
December, 1908. This is the letter on which Counsel for 
the Dominion rely as showing an offer or tender by the 
Dominion to the Province of the amount of these funds. 
The following is an extract from the letter :—"It has been 
" decided to pay on the 1st of January, 1904, the interest 
" on these funds at the rate heretofore paid, namely 5 per 
" cent. After that date, interest at the rate of 4 per cent. 
" will be paid until further notice, or until the principal 
" of the funds is paid to Ontario in full. If this arrange- 

ment is not satisfactory to your Government I shall be 
" pleased to receive notice to that effect, whereupon ar-
" rangements will be made to pay off the principal sum 
" at an early date." 

Mr. Ross, on the 6th of January, 1904, replied to Mr. 
Fielding's letter stating that the proposal was not satis-
factory to his Government, and that they firmly main-
tained two positions, namely :— 

" 1. That the Dominion is not in a position to ter-
" minate its trusteeship by payment over to Ontario of 
" the Trust Funds in question. 

CANADA. 
" assets of Upper Canada and Lower Canada that the 
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" 2. That the rate of interest, 5%, is not susceptible of 	1906 

" modification without the consent of Ontario." 	 THE 
PROVINCE Or 

And he suggested that in advance of the action pro- ONTARIO 

posed some method of securing a judicial determination 	THE 
of these questions might be found. 	 DOMINION or 

CANADA. 
On the 2nd of July, 1904, interest on these trust funds -- 

Reasons for 

at the rate of five per centum per annum was paid Jnügment. 

' without prejudice and subject to re-adjustment in a fut-
'" ure account." 

On the 3rd day of January a half-year's interest on 
these funds at the rate of four per centum per annum was 
paid by the Dominion to the Province. The sum of 
$9,149.23 represents the difference in interest, at the rates, 
respectively of five and four per centum, on these funds 
for the half-year ending December 31st, 1904. 

Now, if Mr. Fielding's letter of the 29th of December, 
1903, constitutes a good offer and tender of the amount of 
the funds in question. then in the view that I have taken 
of the other questions the Dominion was under no obliga-
tion thereafter to pay any interest thereon ; and having 
for the period mentioned voluntarily paid interest at the 
rate of four per centum is not now liable to pay the sum 
claimed. On the contrary, if that letter did not constit-
ute a good offer and tender of such funds, then it seems 
to me that the Dominion retaining the funds is under an 
obligation to pay interest thereon at the rate of five per 
centum. While it may pay off the amount of such funds, 
and discharge itself from liability therefor, it cannot re-
tain the funds and reduce the interest without the assent 
of the Province. Of course if the Province refuses to ac-
cept the amount of the several funds when actually ten-
dered the Dominion will be relieved from any further 
liability to pay interest thereon. In my opinion the let-
ter referred to and relied upon by counsel for the Do-
minion as constituting a good tender of the amount of 
these funds does not go that far. Tt states that if the pro- 
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1906 posal made by the Minister was not satisfactory to the 

PROVINCE OF 
Government of Ontario, arrangements would be made to 

ONTARIO pay off the principal sum at an early date. It was not 
V. 

satisfactory to them, and no such arrangements were 

CANADA. 
DOMINION 

OF  made, and nothing further was done in that direction. 

R o for To make a good offer and tender the letter should, I 
Jud!"*"` think, have been followed or supplemented by an uncon-

ditional offer and tender of the money. For that reason 
I am of opinion that the Province of Ontario is entitled 
to recover from the Dominion the sum of $9,549.23 men-
tioned. 

There will be a declaration, 
1. That the rate of interest payable on the funds in 

question is five per centum per annum, and that the Do-
minion of Canada cannot retain such funds and reduce 
such rate of interest, without the assent of the province 
of Ontario; but 

2. That the Dominion of Canada has a right at any 
time to pay or hand over to the Province of Ontario the 
amount of any of the trust funds in question in this pro-
ceeding, with any interest then accrued thereon, in dis-
charge of its obligations in respect of such fund. 

3. That the letter from Mr. Fielding to Mr. Ross of 
the 29th day of December, 1903, did not constitute a 
good and sufficient tender and offer by the Dominion of 
Canada to the Province of Ontario of the funds in ques-
tion, and that the Province is entitled to recover from 
the Dominion the sum of $9,549.23 claimed in this pro-
ceeding. 

Each party will bear its own costs. 

Judgment accordingly. 

Solicitor for Claimant : 'Emilius Irving. 

Solicitors for Respondent : Hogg & Magee. 
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