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BEeTWEEN

THE DOMINION OF CANADA. ...........CLAIMANT ;. 1807
AND . Ma.:c_l;x_l&

THE PROVINCE OF ONTARIO...........RESPONDENT.

Dominion and Ontario— Disputed tervitory-—Indian title—Moneys paid by
Dominzon for suriender bf—C’ontrz’bution by Ontario.

The jurisdiction that the Court has of controversies hetween the Dominion -

* _of Canada and a Province of Canada, or between two provinces, does
not authorize the court to decide the issues in accordance only with
what may to it seem fair and without regard to the principle of law
applicable to the case. ‘

2. At the time when the North West Angle Treaty No. 3 between Her
late Majesty the Queen and the Saulteaux Tribe of the Ojibeway
Indians was entered into, the boundaries of the Province of Ontario 4
were unsettled and uncertain. The lands described in the treaty
formed part of the territory that the Hudson's Bay Company had
claimed and had surrendered to the Crown. The surrender embraced
all lands belonging to the company or claimed by it. That of course
did not affect Ontario’s title to such part of the lands claimed by the
company as were actually within the Province. But on the admission
of Rupert’s Land and the North Western Territory into the Union,
the Government of Canada acquired the right to administer all the
lands that the company had aright to administer. And with respect
to that portion of the territory which the company had claimed, but
which was in fact within the Province of Ontario, the Dominion
Government occupied a position analagous to that of a bond fide pos
sessor or purchaser of lands of which the actual title was in another
person. The question of the extinguishment of the Indian title in
those lands could not with prudence be deferred until such boundaries
were determined. It was necessary fob the peace, order and good
government of the country that the question should be settled at the
earliest possible time. The Dominion authorities held the view that
the lands belonged to the Dominion and that they had a right to
administer the same. In this they were in a la.rge-measuire mis-
taken, but no doubt the view was held in good faith. They pro-
ceeded with the negotiations of the ‘treaty without consulting the
Province. The latter, although it claimed the lands to be sur.
rendered, or the greater part theréof, raised no objection and did not

ask to be represented in such negotiation. By this treaty the burden
30 '
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1907 of the Indian title was extinguished. In the case of 7 ke §t. Cutherine®
m Alilling and Lumber Company v. The Queen (14 App. Cas. 60}, in which
DoMINIoN it was deciderl that the ceded territory within the Proviace of Ontario
oF CANADA belonged to the province subject to the burden of the Indian title
.f’ﬁE therein, Lord Watson, delivering the judgment of the Judicial Com-
Province mittee of the Privy Council and dealing with the question of the
OF ONTARIO. liability of the province to contribute to the Dominion in respect
Btatement of the obligations iuncurred by the Dominion in obtaining the sur-
of Facts. render of the Indian titie, expressed the following opinion:—

‘¢ Seeing that the benefit accrues to her, Ontario must, of course,
relieve the Crown aund the Dominion of all obligations involving the
payment of money which were undertaken by Her Majesty and which
are said to have beeun in part fulfilled by the Dominion Government.”

Held, following that expression of opinion, that the Province of Ontario is, .
in respect of the obligations incurred by the Crown and the Dominion
under the said treaty, which involve the payment of moneys and
which are referable to the extinguishment of the Indiau title in the
lands described therein, liable to contribute to the payments of money
made by the Doniinion thereunder in the proportion that the area of
such lands within the province hears to the whole area covered by
the treaty.

3. While the question of the true boundaries of the Province of Ontario
was in course of determination, the Dominion anthorities, under an
agreenient for a conventioual boundary, administered a pact of the
territory in dispute and derived revenues therefrom, for which the
Province in this action set up a counterclaim.

Held, that the Province could not maintain its counterclaim for the
moneys 8o collected by the Dominion without submitting to the
enforcement of the equity existing in favour of the Dominion in
respect of the obligations incurred in obtaining a surrender of the
Indian title.

4. Semble.: The fact that o part of the benefit arising from the surrender of
the lands mentioned in the treaty accrued to the Province of Ontario
is not of itself, and withont other considerations, sufficient to make
the Province liable to contribute to the Dominion a proportionate part
of the payments made in pursuance of the obligations incurred by the
Crown under the treaty.

If vhe Parliament of Canada should appropriate, and the Governinent of
Canada should expend, public moneys of the Dominion for either
Dominion or Provincial purposes, with the result that a Province
was benefited, there being no agreement with the Province or requezt
from it, no ¢bligation would arise on the part of the Province to con-
tribute to such expenditure. The principle stated would apply as
well to expenditures made by a province with the result that the
Dominion as u whole was benefited. In all such cases the appro-
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priation and expenditure would be voluntary and no obligation to
contribute would arise.:

THIS was a proceeding by way of statement of. claim
wherein the Dominion of Canada sought to recover from
the Province of Ontario a certain sum of money alleged
to have been expended by the Dominion on behalf of the
Province. ' :

The facts of the case are stated in the reasons for
judgment. .

April 23rd, 24th and 26th, 1906,
The case was heard at Toronto. |

E.L. Newcombe, K.C., W.D. Hogg, K.C.,and C.E. Roy
for the Dominion of Canada;

Sir Amilius Irving, K.C., G. F. Shepley, K.C., C.
Ritchie, K.C, and H. S. White for the Province of
Ontario.

Mr. Newcombe : Referring, first, to the surrender of the
Hudson’s Bay Company, it will be found that clause 14
provides that any claims of Indians to compensation for
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lands required for purposes of settlement shall be disposed

of by the Canadian government in communication with the

Imperial government, and the company shall be relieved

of all responeibility in respect of them.

Now the Charter of the Hudson’s Bay Company may
be referred to in any book of public documents. Itis re-
cited somewhat briefly in the Deed of Surrender, on page
77 of the Appendix to the Dominion Statutes of 1872.

It recites the grant by King Charles II in the 22nd Year

of his reign to the Governor and Company of Adven-
turers of England trading into Hudson’s Bay, whereby his
Majesty granted unto said company and- their successors

the sole trade and commerce of all those shores in what-
soever latitude they should be that lay within the en-

trance of the Straits commonly called Hudson’s Straits,

together with all the lands and countries that were not
3034
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actually possessed by or granted to any of His Majesty’s
subjects or possessed by the subjects of any other Christian
Prince or State. Your lordship wiil see that this grant,
whateverit conveyed in the nature of property, waslimited
in extent by the territories possessed by any other Chris-
tian Prince or State. Namely, of course, by the terri-
tories of France. And it granted the largest possible
powers of government. That is, this company were made
the absolute lords and proprietors of the territory, * sav-
ing the faith, allegiance, sovereignty and dominion due
to His Majesty, his heirs and successors for the same.”
Therefore the grant which was in existence at Confedera- -
tion to the Hudson’s Bay Company conferred upon that
company powers of government quite inconsistent with the
exercise of the powers of government conferred upon
Ontario by The British North America Act. Ontario existed
at the Union as it now exists; its boundaries existed,
although not known exactly, or defined ; and Ontario
certainly could not extend so far as to cover or include
any part of the grant to Prince Rupert, because the two
things were inconsistent with each other. So far as
Ontario was concerned there were power: of legislation,
powers of government, ample and comprchensive, vested
either in the Dominion or in Ontario and those powers
were inconsistent with the exercise of the authority which
had been conferred by the Charter upon the Hudson’s Bay
Company. Therefore, I submit, that no part of Rupert’s
Land was ever in the Province of Ontario. Therefore,
Rupert’s Land did not actually cover any of the ceded
territory in this case. Of course I understand that in
ascertaining the boundaries of Ontario, the Commis-
gioners or Arbitrators, who enquired into that, would have
to ascertain the limits of the French possessions at the
time of the grant to the Hudson’s Bay Company, and that
they did determine ; the effect of their Award, confirmed
as it afterwards was, was really to find that the French
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possessions at the time extended as far west a8 the
boundary fixed by Ontario. So that Prince Riipert never
got this ceded territory by his grant because he only went
to the boundary of the French possessions,and it is too late
now, having regard to what has taken place, to raise any
question about Rupert’s Land being within this territory.
If, on the other hand, my learned friends can make out
that Rupert’s T.and extended into this ceded terr1t01y,
that the ceded territory includes part of Rupert’s Land,
then our alternative is that it be declared that that be-
longs to us, because by a grant Rupert’s Tand was
ceded to the Dominion and the Dominion paid for it.
Rupert’s Land is a part of, and belongs to, the Dominion
of Canada. If this is Rupert's Land then we take it
under our alternative claim. If the title iz not in Ontario
our main claim fails, but our alternative claim comes in
and must succeed, I submit, if this territory be held to
be Rupert’s Land.

Now so much with regard to the actual facts; but I
understand my learned friends to say, although this
was not Rupert’s Land, it was claimed to be Rupert’s
Land, the Hudson’s Bay Company claimed it to be Rupert’s
Land, and therefore the obligation of Section 14 arises
- with regard to it. Now in the history of the Hudson’s
Bay Company it is. well known that the company were
preferring large claims, and had been for many years
previous to this surrender. It was doubtful as to whether

they had any sort of title to the soil at all or what their

title was, and when arrangements were being made for
the taking over of this great territory by the Domlmon
it was, of course, thought expedient and desirable that
all claims should be set at rest, and whatever the naturo
of the title of the Iludson’s Bay Company was, whatéver
their territories might be or were claimed to be, that all
these should be transferred so that there could be no
question about it afterwards. Therefore in the Imperial
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Act of 1868, with regard to Rupert’s Tand, it is said that
Rupert’s Land for the purpose of that Act is to include
everything which is within Rupert’s Land or claimed to
be within Rupert’s Land, and that was the Act which
authorized the company to make the surrender, and also
authorized the acceptance of it. In other words, it was
an ordinary transaction of a quit claim. But now we
know that so far as this territory is concerned, upon the
one branch of my argument, that it was not Rupert’s
Land and did not belong to the company. Therefore, so
far as this territory is concerned, its surrender carried
nothing ; and although it may be, as my learned friend
suggests, that they made certain reservations in Rupert’s
Lanad of places which were then in the occupation of the
company, they did not get any title to that because the
Dominion by accepting this grant with a reservation in
it did not thereby confer any title upon the Hudson’s Bay
Company, as they might have perhaps by such a transac-
tion if they had been the proprietor of the soil, because
Ontario was the proprietor, and 80 we have in evidence
the transaction which my learned friend has proved this
morning, of Ontario making good to the Hudson’s Bay
Company the title to these posts or some of ther, which
they never had before.

Then if we take nothing under the surrender with
respect to this territory, how does Clause No 14 apply
80 a8 to impose any obligation upon us? ‘ Any claims
of Indians to compensation forlands required for purposes
of settlement shall be disposed of by the Canadian
Government in communication with the Imperial Govern-
ment, and the Company shall be relieved of all respon-
gibility in respect of them.”

Now that was obviously a clause to indemnify the com-
pany in respect of claims which the Indians might have,
having regard to the transactions with the Hudson’s
Bay Company. I suppose if lands had been taken over
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or opened up for the purpose of settlement by the Hudson’s
Bay Company in respect of which the Hudson’s Bay
Company had not compensated the Indians, that clause
would apply. It may have applied in some other case,
but certainly I submit it can have no application in
respect to the territory which was not covered by this
surrender at all, and we, of course, were under no obliga-
tion, even if the clause applied. It is suggested that such
clause was the motive, that it was the reason, that we
made the Treaty. That, I suppose, although ] have not
heard my learned friend’s argument, is the ground upon
which they put it. But that imposed no obligation upon
us. The Indians were in possession; according to the
evidence; in 1869, they had never been disturbed in their
possession and were quite satisfied apparently. We were
under no obligation to open up that country for settle-
ment or to buy out the Indian title. The Indians might
have remained there and roamed over the couhtry and
hunted and fished and kept possession to this day so far
as anything in this surrender was concerned. It wasa
purely voluntary matter as to the Hudson’s Bay Corapany.
They were in no sort of position to compel .us or ask us
to make such a Treaty, and I submit that even upon the
ground upon whick my learned friends would probably
put it, that this Clause 14 does not even suggest motives
for the Treaty which the Dominion made.

Now, my lord, what was the state of the title with
regard to this ceded territory at Confederation? For-
tunately, I think, that point has been cleared up, so that
there can be no discussion about it, by the judgments of
the Judicial Committee. First, there is the decision of
the St Catherines Milling and Lumber’s Co’s case, which
is reported in 4 Cartwright’s B. N. A. Cases at p. 1186,
and that is a convenient place to look at it because you
get all the judgments below grouped under the judgment
of the Judicial Committee. Lord Watson, in delivering
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1907 the judgment of the Committee, refers there to the capture

b Tue  of Quebec in 1759 and the Proclamation which followed

OMINION .

or Canapa 1n 1763. He says that whilst there have been changes
Tue 1D the administration, there has been no change sinee the

Of’g‘i"&f& year 1763 in the character of the interest which these

Acgament Indian inhabitants had in the lands surrendered in the

of Counsel. Treaty., Their possession, such as it was, can only be
ascribed to the general provisions made by the Royal
Proclamation in favour of all Indian tribes then living
under the sovereignty and protection of the British
Crown. “There was no transfer to the Province of any
legal estate in the Crown lands, which continued to be
vested in the Sovereign, but all moneys realized by sales
or in any other manner, became the property of the Pro-
vince; in other words, all beneficial interests in such land
within the provincial boundaries belonging to the Queen
and either producing or capable of producing revenue,
passed to the Province, the title still remaining in the
Crown.”

Now, in reading the various judgments in the above
case, your lordship will find that while in the result the
Judicial Committee supported the judgment of the court
below, it did so for quite different reasons, and that Chief
Justice Strong, who dissented in the Supreme Court, and -
would have held the title in the Dominion, came much
nearer in accord with the Judicial Committee than any
of the other judges who expressed opinions in the courts
below. The only substantial difference is that he said
that the Indian interest is an interest existing, it isa title
which can be disposed of only to the Crown; it cannot
be assigned to a third party, but it can be disposed of to
the Crowa and it may be disposed of to the Dominion
Crown, and by virtue of this surrender it passed to the
Dominion Crown. As I understand Lord Watson, he
goes with Chief Justice Strong, except to this extent, that
it cannot be assigned to the Dominion Crown but it can
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be assigned or ceded to the Provincial Crown, and that
the effect of the transaction—having regard to the
evidence which was before their lordships in that case—
was that this title which had all along been in the
Indians, passed not to the Dominion but to the Province.
‘That was a very substantial title. *The ceded territory
was at the time of the Union vested in the Crown, sub-
ject to an interest other than that of the Province in the
same within the meaning of Section 109.” Now that
section was the subject of further consideration in the
cage of the Robinson Treaties before the Judicial Com-
mittee (1). Thisdecision isalso given by Lord Watson, the
same learned lord who delivered the judgment in the
Judicial Committee in the St. Catherine’s Case. That part
of the decision was on another point, but is important in
this regard only, that until the Indian title is disposed of
by them in a constitutional way, Ontario has no right to
put her hand on one dollar of income coming from that
property or administer the property so as to produce it.
|By tHE Count : That decision was in respect of terri-

. tory that had already been ceded before the Union and

the rights of the Indians were the rights they had under
the Treaty.]

Yes; my lord, but we have it established that the In-
dian title existing originally, or as confirmed or arising
under the Royal Proclamation of 1763, is an interest
other than that of the Province in.the lands within the
meaning of Section 109. Now an interest other than that
of the Province in the lands is some right or intercst in a
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third party independent of and capable of being vindi-

cated in competition with the bencficial interest of the
old Province.  The Indians were in possession of these
lands. They had an interest or right recognized by the
statute, capable of being set up and vindicated in compe-

(1) Atty.-Gen. for Connda v. Atty.-Gen. for Ontario [1897] App. Ca.s
at pp. 210, 211.
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tition with the interest of Ontario, which was the right
to take and have the revenues of the lands whenever
those lands were freed from the Indian title. Those are
the words of Lord Watson in the St. Catherine's Milling
Cose. Therefore Ontario had no sort of interest of which
it could avail itselfin these lands previousto the surrender
of the Indian title. The Indians had an interest; they
were in possession. No grants could be made. The
benefit which Ontario might otherwise derive and have
from this territory could not arise, could not be taken,
until after the Indians had ceded their intercst. The
plain effect of that decision is that these lands were lands
reserved for Indiang There is an interest existing with
which Ontario’s title is burdened and the Province can-
not free itself of that interest by its own act. Therefore,
my lord, they were in a position where they never could
have the enjoyment of the interest such as it was and
which they took under The British Novth America Act
until the Indian title was extinguished.

Chief Justice Strong’s judgment in the St. Catherine's
Milling Case (1) collects the authorities with regard to
the Indian title and shows what the policy of the Crown
had been in dealing with it. That judgmentis very
important, every word of it, and full of information with
regard to the subject. No legislature in Canada has
ever undertaken to deal with Indian lands in the way of
making grants or getting revenues from them until after
the extinction of the Indian title, and could not do so
because that Proclamation of 1763 forbids that to be
done; it says it cannot be done, and that has the effect
of a legislative Aect.

Now that being the situation at the Union, t ere were,
as appears by the correspondence and documents put in,
differences between the Dominion and Ontario as to the
western and mnorthern boundary, and correspondence

{1) 4 Cart. Cas. at p. 128,
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took place leading up to a couventional agreement in
1874. It appears that the existence of this Indian title there
naturally led to some difficulty and postponement with re.
gard to those negotiations, and so we find it in a report
of Mr. Laird, of the 2ud June, 1874, which was approved
by Council and communicated to Ontario. “That as the
Indian title of a considerable part of the territory in
dispute had not then been extinguished, it was thought
desirable ta postpone the negotiations for a conventional
arrangement under which the territory might be opened
for sale or settlement, until a treaty was concluded with
the Indians.”. Now the time had arrived when it was
necessary or expedient to enter and take possession and
have this territory opened for settlement or for the pro-
gresy of civilization, and the Indian title, the Indian
right to possession, the interest which could be vindicated
in competition with any other interest, stood in the way;
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and so, while both Ontario and the Dominion were

anxious that this territory should be administered, there
was a stumbling block in the way which had to be
removed, so the negotiations were postponed, deferred,
and this treaty was accomplished.

Then having made the treaty in 1878, in October, in
the following spring they signed the conventional bound-
ary agreement on the 26th June, 1874, and by that they
drew a line which passed through this ceded territory
gomewhere about the middle of it ; it was divided by the
conventional boundary and on the west side of that the
Dominion was to administer. and on the eastern side
Oatario. *“That all patents for lands in the disputed
territory to the east and south of the said conventional
boundaries, until the true boundaries can be adjusted,
ghall be issued by Ontario.” And by the Dominion on
the other side. So they went on and issued patents and
administered the land, and what transpired in the end
was that the whole territory fell into Ontario. Having




456 EXCHEQUER COURT REPORTS. [VOL. X,

1907 regard to the ultimate outcome Ontario was admin-

Tur  istering the eastern part of the ceded territory her-
DonMrxioxn - . -

or Caxapa 8el¥, the Dominion the western part of it as the agent
g Of Ontario, and the income which we received from that
JPROVINCE goes to Ontario, and the whole administration of th;at
Arvpmment territory from 1874, when it first began to be adminis-
of Counset taoped, was Ontario administration in the result; because it
must be held, I submit, under this agreement, that our -
administration was that of an agent. It was under this
agreement with Ontario and with the consent of Ontario.
It was her property, vested in the Crown, the beneficial

interest going to Ontario.

Then, my lord, there is an agreement of 1894 which
is an agreement ratified by statute on behalf both of the
Province and Dominion, which is in force, by which
Ontario agreed with the Dominion that she would in so
far as possible, confirm these reserves which the Dominion
bad laid out, and that, in so far as she was unable to con-
firm the reserves, there should be a Commission appointed
which would absolutely confirm them or establish others
to deal with the subject; the idea, of course, being that
the Indians were entitled to the reserves which were
promised them, and which had been laid out by the
Dominion. Ontario would not acquiesce in certain
reserves and means were found for making substitution.

[BY TE Courr : That is if Ontario could not confirm a
reserve they would consent to some other reserve being
selected in its place.] '

Not quite that, because it was put in the hands of a
Commission who might say, although Ontario will not
consent to it, we will confirm this very reserve. Then
there was an agreement made between Mr. Blake and
myself in London in connection with the Seybold Case (1)
which is reaily a supplement to this agreement of 1894.

(1) Ontario Aining Co. v. Seybold [1903] A. C. 73.
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Therefore, my lord, no doubt Ontario was fully aware
of the project of negotiating the treaty and if not actively
promoting it, as it seems to me she was, she at least sat
by without any objection and after the treaty Wa:s ac-
complished came in and took possession of the lands sub-
ject to these special reserves which the treaty provided
for and which Ontario has never had the possession of.

Now, we fall into the way of speaking of the
Dominion and Ontario as separate governments, distinct
political entities, from rather too easy analogy to the
governments existing in the United States, which, of
course, are separate and independent governments. The
real fact is that there is only one government in Canada,
there is only one Crown and one:government, that is
the sovereign government in Canada.. There are differ-
ent departments of the same government, but there are
not two Crowns, or two governments, or seven govern-
ments in Canada, there is only one.
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There is a case which illustrates that somewhat,

Williams v. Howarth, (1) where a Colonial government
had entered into a coutract with the respondent for mili-
tary services in South Africa; and it was held thatit did
80 on behalf of the Crown. That was held by the Judi-
cial Committee, over-ruling the court below, and it pro-
ceeded simply upon the principal that there was only one
Crown, and that although the government of New South
Wales had made a contract with a man who was toserve
as corporal at 10 shillings a day during his service from

that time in South Africa and return, and although he

went to South Africa under that contract and there inel-

dentally came under the British regulations with regard
to pay and was entitled to 4 shillings a day from the Im-
perial Treasury, it was held that to that extent New South
Wales was relieved and that they might apply that, al-
though if you regard them as independent they were not

(1) [1905] A. C; 551.
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privy to that contract at all, but they could not set that
out as part payment.

Now, in these circumstances we claim that to the
extent to which Ontario toock the benefits of the treaty
she should indemnify the Dominion in respect of
its obligations; and this, I submit, should follow as a
matter of common sense, and, if I may say so, of common
fairness and honesty.

There is no other case like this, in a sense. Your lord-
ghip has not actually got two parties before you; you
have got one party; you have got the Crown, and you
have got the question arising as it were, largely as a
matter of book-keeping or collection of revenue as between
two departments of one government. The one has
inadvertently or otherwise, in fact made a payment which
accrues to the benefit of the other. It comes before
your lordship under a statute giving your lordship
authority to determine all controversies between these two
branches of government. Now, is there any reason in
those circumstances why an order should not be made
that these moneys of Ontario should be applied in dis-
charge of the benefit which Ontario has taken and is
enjoying? It would not be contrary to any decision or
principle of the common law to hold that Ontario is
liable, while to hold the contrary would be certainly in
conflict with the opinion of Lord Watson and with the
opinion of Mr. Justice Strong in the St. Catherine's
Milling Case (supra).

The cases between subject and subject, applicable or
not applicable, really do not apply. Even if they did
apply, the principles of the civil law would hold Ontario
liable in the position of a subject.

If you take the cases with regard to subjects, I do not
say that cases with regard to subjects, having regard to
the statutory modification of the common law, would
not hold Ontario liable. Certainly they would, so far as
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the civil law is concerned, and who says that in a case
like this, coming up for the first time, that there is not'a
principle to be enunciated, and who says that we should
not look to the jurisprudence of the civil law on a sub-
ject of this kind? There is no doubt that if you go to
the civil authorities, this action would lie if it were a
case between subjects, _
Having brought about this release of surrender upon
considerations involving money payments, which the
Dominion undertook to execute, the lands were relieved
of the Indian title, for the benefit of the Province, as
determined in the St. Catherings Milling Case. Now,
as between the two governments, both representing the
same Crown, is there any constitutional heresy in holding
that whether Ontario were a party to the surrender or
not, and irrespective of the benefit, if benefit there were,
in the discharge of these lands from the Indian title, the
payment of the consideration should fall upon Ontario as
a department of the King’s government, in aid of

her title? As I have said, this is only an alternative
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branch, because I am going to submit a different view in .

a moment, but I want to submit this in the alternative,
It is not competent for a provincial government to make

a treaty with the Indians or obtain any transfer from
* them. The provincial government has no right to require
the Dominion government to obtain a surrender. The
entire subject of the Indian title is administered by the
Dominion and when the Dominion, in the exercise of its
power, treats with the Indians and obtains a surrender,
that enures to the benefit of the Province., The Province,
therefore, held those lands at the Union subject to the
Indian interests as defined. The Province could not
consistently with the past practice in this country
with regard to lands subject to Indian title, dispose of
the lands or put settlers in possession or otherwise ad-
minister the lands as ordinary Crown lands of the Province
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until the extinguishment of the Indian. title. The
constitution gives the Province no voice in the extinguish-
ment of the Indian title, but the extinguishment of the
Indian title is obviously a matter ot advantage to the
Province Hence, the expense of the extinguishment
of the title ought to be a matter to be provided for
by the provincial territory. The Dominion Crown was
a Crown to which the title could not be surrendered,
because it was incompetent to take it. But the Ontario
Crown was competent and did take it, and how did Ontario
acquire the title under this contract which was made,
to the Indian interest? By becoming a party, by accept-
ing the benefit, by taking the territory, by becoming the
party of the second part to the contract, the Indians being
the party of the first part and the Dominion acquiescing,
as the Dominion certainly did acquiesce by being actively
engaged in bringing this about. It is a clear case, I sub-
mit, of ratification and adoption by which Ontario be-
comes charged with all the obligations of this treaty.
Suppose, my lord, the case of an Indian title overlapping
two provinces; a large area; one band of Indians; they
must be dealt with as a whole. Are there no means
provided, if it becomes necessary in the public interest,
that it should be converted and -the Indian title
relinquished ; must there be the consent of both provinces
before that could be done, in order that they should dis-
charge their liability in respect of the benefit ?

Mr. Hogg, followed for the claimant: My learned
friend, Mr. Newcombe, in addressing your lordship did
not dwell upon any of what might be termed the sub-
sidiary questions of liability. I understood from your
lordship yesterday that they would stand in the mean-
time, and I think we all approved of that suggestion.
The only question now before your lordship is the
question of liability. That being the case and those
questions being the questions to which I have, to some
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extent, directed my attention, in the event of its being - 1807
necessary to discuss them, my remarks to your lordship _ Tas .
. . . . s qeqs . Dominion
in connection with the general question of liability will o5 Caxapa
be confined to ome or two observations which have .
already been suggested by my learned friend in his very Frovivce

. . oF ONTARIO,
able argument before you this morning. S —

Let me say-a word with reference to the consideration 0%2;‘:1&:::-
-which went to Ontario by reason of this cession. It has
. been apparently considered that the lands reserved for
Indians, to which the words of The British North America
Act, section 91, sub-section 24, had reference, were the
special reserves which were the result of the treaty ; but
I think it is now sufficiently and fully demonstrated by
the decision of the Privy Council in The St. Catherines
Milling Case (1), that the interest in the lands were the
general reserves under the Proclamation of 1763. _

[By tue Courr: Even if it had said “lands unsur-
rendered or reserved for Indiaus” I do not know that
that would have affected the case in any way, because
it is only a question of legislative authority.| |

Quite so, my lord, but my learned friend in discussing
the question this morning, read—

[By taE Court: He did not read anything that seemed to
go tothe extent of"the proposition with which he started.]

At page 117 of Cartwright’s Cases, vol. iv, we find
Lord Watson speaking as follows: * The territory in
dispute has been in ‘Indian occupation from the date
of the Proclamation until 1873. During that interval
of time Indian affairs have been administered succes-
sively by the Crown, by the Provincial Governments
and, since the passing of the B. V. 4. Acf, 1867,
by the Government of the Dominion. The policy
of these administrations’ has been all along the same
in this respect, that the Indian inhabitants have been
precluded from entering into any transaction with a sub-

(1) 4 Cart. B. N. A. 107.
31
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W07 ject for the sale or transfer of their interest in the land
b Trne  and have only been permitted to surrender their rights to
or Caxana the Crown by a formal contract duly ratified in a meet-

mwe  ing of their chiefs or headmen. * % % Whilst there
ProviNe: haye been changes in the administrative authority, there
or ONTARIO. i .

——.  has been no change since the year 1763 in the char-

of&unset. acter of the interest which its Indian inhabitants had

" in the lands surrendered by the treaty. Their possession,

such as it was, can only be aecribed to the general pro-

visions made by the Royal Proclamation in favour of all

Indians tribes then living under the sovereignty and pro-

tection of the British Crown. It was suggested in the

course of the argument for the Dominion that inasmuch

as the proclamation recites that the territories thereby

reserved for Indians had never been ceded to or pur-

chased by the Crown, the entire property of the land

remained with them. That inference is, however, at

variance with the terms of the instrument, which show

that the tenure of the Indians was a personal and

usufructuary right, dependent on the good will of the
sovereign.”

What we say is this, that the interest which the 109th
section of the B. N. A. Act speaks of, is that the lands
coming to Ontario charged with an interest other than
that of the Province, is a necessity of this reservation.
That is that these lands, or an interest in these lands, have
been reserved to the Indians, and that the lands then fall
into the Province of Ontario charged with this interest.

Mr. Shepley, for the defendant: I suppose the best
way to get at the question which your lordship has to
decide is to ascertain in the first place just what was done
by the Crown when effecting this treaty. Once the
exact boundaries of the thing actually done are ascer-
tained it will be a comparatively simple matter to deter-
mine what obligations, if any, have arisen as between
the Dominion and the Province with respect to that Act.
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Now, with a good deal of what my learned friends |

have argued I have very little fault to find. I think
most of the argument—with very much respect to them-—

is beside the question which your lordship will have to.

determine. It is useful, perhaps, indeed I think it is
very useful, of vital importance, to ascertain just what
the Crown 'did, because whatever was done it was the
act of the Crown. And just a word with regard to the
distribution of the administrative powers, under sections
12 and 66 of the B. IV. A. Act. 7

Now, 65 vests in the Lieut.-Governor in Council all the
executive powers which are appropriate or necessary in
respect of matters which are assigned to the Province,
That must be so. That only needs to be stated. It is
the general effect of the passage. Then if any executive
power is incident to the ownership of the public lands,
that executive power, of courae, passes; itis conferred
by section 63 upon the Lieut.-Governor in Council. It
does not assist us to refer to sections 12 and 65 unless
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first we ascertain what the subject-matter is in respect of -

which the administrative power is required.

1 do not myself see any difficulty—I never have seen
any difficulty—in holding the view thatin respect of lands
which were public lands, whether they were charged
with or not charged with, whether they were subject to
or not subject to an interest in some other entity than
the Crown, they fell within the legislative, the adminis-
trative powers, as well as the clause relating to property.
If, in other words, public lands, that is unsold lands,
unoccupied lands, were Crown lands of the Province,
then in respect of those lands there was firet the property,
secondly the legislative authority to deal with them, and
thirdly, the executive power to deal with them, so far as
dealing with them was a matter of executive. That

this property was subject to an interest other than the -

interest of the Crown could make no difference in that
3114 '
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1907 view so0 long as the interest is not attempted to be dealt

Tue  with by a legislative body, by an executive body which
Jj“’éﬁiﬁg‘; has no proper function to deal in that way with that
Ty, Subject-matter. If the subject-matter of the interest is
Ofgi‘;ﬁ\lf:;) ~within the legislative competence of another tribunal
~——  only, then, of course, the Province cannot deal with it.

o?E%E::;- Unless that is so the Province can deal with the interest
] a8 well as with the property which is subject to that
interest. Now it is I think manifest that, as my learned
friends have said, there is only one Crown. This treaty,
from whatever standpoint it is viewed, was the act of the
Crown. It was not the act of the Dominion or of the
Province ; it was the act of the Crown, and it was the
same Crown which, in right of the Dominion, my learned
friends represent, and which, in right of the Province,
we represent. There is only one Crown and it was the
Crown which extinguished the title, the Crown that
negotiated the treaty. Now, what were the circum-
stances? DBecause, as I said to your lordship a moment
ago, it is most useful to inquire what were the circum-
stances that led up to the negotiating of this treaty. I
do not at all agree with my learned friends that the
Crown was under any obligationsin respect to this treaty ;
that there was an obligation resting on the Crown either

as represented by the Dominion or the Province,

I do not see how you can argue from an exclusive
legislative power to a duty. Assuming that the legis-
lutive power was exclusively in the Dominion—which I
do not concede at all—it does not necessarily follow
that there must be legislation or executive action for the
purpose of performing what there was power to perform.
A power and a duty are two separate and distinet things,
and I suppose the whole field of legislation which the
Dominion is competent to occupy, or a great portion of
it, may in the will of the Dominion legislature be left
unoccupied. There is no duty in the sense that there is
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a legal obligation resting upon anybody in respect of the
exercise of a power of this sort.

I think my learned friend, Mr. N ewcombe, is quite
right that we must first inquire what the title was at the

time of Confederation. At the time of Confederation—as -

indeed The St. Catherines Milling Cuse decides—the
property in this territory was vested in Ontario. It was

subject, as the Privy Council declared in that case, to an,

interest other than that of the Crowh, that interest being
the burden—I use that word because it has been used
and not because it, perhaps, is 'altogether an appropriate
wurd—resulting from the Indian occupation. The prop-
erty was that ot the Province. 'Why could not the
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Province, owning the property subject to the other inter- .

est, compound with the other interest and get it out of
‘the way? My learned friends both seem to think the
Province could not have done that. Why not? If the
property was in the Province, if an interest was outstand-
ing in someone else, why could not the Province go to that
someone else and get rid of the interest, make a bargain
with regard to it, sweep it out of the way and make
what is called a plenum dominium of the property which
The British North America Act vested in the Province ?
If the Province could do it—and I am arguing as strenu-
ously as I can that the power was in the Province—that
disposes altogether of any legal obligation resting on tle
Dominion. If the Province, being the owners of the
property subject to the interest, could compound for the

interest and get it out of the way, of its own motion and

without reference to any agency or exercise of power
on the part of the Dominion, either executive or legis-
lative, if the Province could do that, of course the
Dominion could not have been under any obligation to
perform a function which the Province could well and
satisfactorily perform for it:elf. It seems to me. that
is an answer if it is well founded, and I have not seen
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a word to the contrary of that in any of the judgments I
have seen. I will point your lordship in a moment to
words which bear that view out. TLet me cite the
language of Lord Watsonagain. Ilesays: “The Crown
has all along had a present proprietary estate in the
land.” (1) He is speaking, of course, of the Crown inthe
Province, being beneficially entitled to the revenue.
“The Crown has all along had a present proprietary
estate in the land upon which the Indian title was a
mere burden. The ceded territory was at the time of
the Union vested in the Crown subject to an interest
other than that of the Province.” If then, instead of
being an interest vested in or enjoyed by the Indians
this had been an interest on behalf of the Dominion, an
interest in the Dominion for some purpose, one can sup-
pose such a case, could not the Province have bargained
with the Dominion to get rid of that interest so as to
make the title perfect? And if with the Dominion why
not with the Indians? There is nothing in Z'he British
North America Act to forbid the Province to make a
bargain with the Indians. Or if it was the Canada
Company, would the Dominior: have had to extinguish
that interest in order to give Ontario the benefit of her
full title? I am utterly unable to appreciate the argu-
ment. It does not seem to me to be consistent with
either logic or good sense that Ontario should be given
by competent legislation a present proprietary interest in
a thing, subject to an interest in some one else vested at
the same time, with administrative and legislative powers
over the property, and then to be told you cannot go to
the person that has that interest and bargain for its
extinguishment. That seems to me to answer the whole
of the argument founded upon the alleged legal duty on
the part of the Dominion.

(1) 4 Cart, Cas. at p. 123.
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Now, this is what is said in one of the judgments of
the Court of Appeal in the 8t. Catherine's Case ; at page
205 of the 4th volume of Cartwright, Mr. Justice Burton
says : “The main feature of the scheme of division being
to give to the Dominion power to legislate upon subjects
of national interest, or matters common to all the Pro-
vinces, and to the Provinces power to deal with matters
of a local or private nature. It was reasonable, there-
fore, that the power to legislate for Indians generally
throughout the Dominion should be vested in the central

" authority and that the same power should deal with the

lands which the Provinces had reserved or set apart for
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them, but this power was specially limited to such sub- -

jeets, It would have been very un'ikely that the dele-
gates would have consented to place the power of legis-
lation in reference to the large unorganized tracts of public
lands like that in question in the hands of the Dominion.
If then, the lands in question passed, or to speak more
aceurately, remained part of the Province of Ontario, it
would scem to follow almost as a matter of course that

the Provineial and not the Dominion authorities were the

parties, and the only parties, who could extinguish the
so-called Indian title in the absence of any express power
to the Dominion to deal with it.”

Now, what is the thing that the Dominion here has

done? Your lordship cannot have heard the documentary

evidence without having been impressed with this notion,
that whatever incidentally may have been the result of
this treaty as extinguishing the Indian title to these lands,
that was neither the first nor the paramount considera-
tion which led to the making of the treaty. I do not
want to worry your lordship with references, but your
lordship will remember that in the first place there was
difficulty aboutthe Dawson route. - That wasa Dominion
object and not a provinecial object at all. The Dominion
was desirous of condueting a ‘highway' into thé great
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northwest, which it had then acquired from the Hudson’s
Bay Company. |

[3y rHE CourT : It was a public work that fell without
the limits of one Province.|

Quite. It was passing from one Province to another.
Yourlordship must have observed this, that the Dominion
was not, at that time of the view that any of this terri-
tory was within the Province of Ontario. The Dominion
authorities were of the view, which they were actively
putting forward in the proceedings towards ascertain-
ment of the boundary, they were stoutly maintaining the -
view that the whole of this territory fell outside the
bounds of the Province of Ontario. While my learned
friend Mr. Newcombe points to the Dominion as the
agent doing this for the benefit of the Province, as a
matter of fact there was nothing of the kind. Even in
respect of the extinguishment of the Indian title the
Dominion was acting with a view to the advancement
of its own supposed interest and not with a view to any
interest on the part of the Province. Then the Dawson
route was a Dominion object and it had become manifest
that in the course of the construction of that highway
the Indians had become irritated. There were other
sources of irritation, or apprehended irritation. There
had been an insurrection in the Red River country among

- friends and relatives of these Indians, half-breeds, and

the discontent which had caused that insurrection it was
apprehended might spread to these untamed and savage
bands of Saulteaux. These were all matters of public
concern from the Dominion standpoint. Matters that in
acting for the peace and good government of Canada it
was desirable the Dominion should take up. The
Dominion was charged legislatively by The British North
Americe Act with the care of these Indians, and as a
matter of practice had assumed that control over the
Indians which the statute contemplated and had
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legislated itself into a certain position of trustee or
guardian for the Indians. They had passed the Act
with regard to education, which your lordship has heard

of. The very next section is the one which provides for

"the prohibition of the liquor trafic. The Dominion had
charged itself as public guardian of the Indians with
certain duties and relationships towards the Indians,
and all those were circumstances which made it emi-
nently proper from the Dominion standpoint that the
Indians should be pacified by the making of a treaty.
Your lordship will remember that at first the view was,
“ there is not the value of a Manitoba farm in the whole
of this country.” That was expressed in the language
of some of the special ambassadors employed by the
Dominion to deal with this matter. What they wanted
to do was to provide for a right of way through the
Indian lands for the Dawson route. That was the way
the matter came about first. Incidentally, possibly, to
keep the Indians in good temper so that they would not
join in the insurrection in the Red River country. Then,
after a while, they introduce—no doubt it was present
all the time—into the necessity for this pacification of
. the Indians, the subject of the Canadian Pacific Railway.
That was a subject as to which by the terms of the Union
with British Columbia, the Dominion had bound itself
to construct a railway, and it is made manifest in the

course of these negotiations that that also was a matter.
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which-the Dominion was anxious to provide for. They

had bound themselves to British Columbia to build a
railway. The’ railway, as your lordship knows, does
pass through this very territory. "They . could not build
that railway and carry out their obligations with British
Columbia without providing for the pacification of the
© Indians. ) 7

* Then, thirdly there was the Hudson’s Bay surrender,
‘What had the Dominion undertaken todo? The Hudson’s
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Bay Company had this great tract of country subject to its
government under the charter granted by Charles II.
The Dominion desired to add to the country this terri-
tory. It was quite manifest that the claim of the Hud-
son’s Bay Company overlapped Ontario territory. Of
course it did not in point of strict geography upon the
ground ; there could not have bheen an overlapping ; but
as a matter of practice, as a matter of fact, as a matter of
claim the Hudson’s Bay Company had overlapped ; they
had got into this territory ; they were occupying it by
their posts and were trading there and they claimed, as
your lordship must find, upon this evidence, that this
territory was part of Rupert’s Land.

The Rupert’s Land Act (31-82 Vict. ¢. 105) says almost
in so many words that wherever the word Rupert’s Land
occursin that Actitis to beread asincluding, not only what
is properly Rupert’s Land, but what the Company has been-
claiming to be Rupert’s Land as well. With all that be-
hind them the Government of Canada approached the
making of this treaty. Not with any view of benefiting
Ontario ; not with any view of freeing Ontario land from
the burden of the Indian title ; that is an after thought;
but with a view in so far as they were acquiring any
benefit or in so far as any benefit was to flow from the
extinction of the Indian title, intending that the Dominion
itself should be the beneficiary.

I will give your lordship a few of the authorities which
I submit point the way the decision in this case ought to
go. (Cites Leigh v. Dickeson (1).; Bonner v. Tottenham
Tnvestment Building Society (2); Ruabon 8.8 Co.v. Lon-
don Assurance Co. (8) ; Falcke v. Scotiish Imperial Insu-
rance Co. (4). }

It is very true that if a man who has a title to property
sees another expending money upon it in the erroneous

(1) 12Q. B. D. 194 ; 15 Q. B. D. 60. (3) [1900] A. C. 6.
(2) [1899] 1 Q. B. 161. (4) 34 Ch. D. 234.
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belief that he has a title to it when in fact he has no title,
there isan important doctrine of equity which will prevent
the real owner from insisting on his title so as to deprive
the person who was acting on the supposition of his own
title, of the benefit of his expenditure. But, in order to
make this doctrine applicable, theré must be not only
knowledge on the part of the person having the real title
that the man whom he sees so acting believes he has a
title and acts in consequence of that belief, but also a
knowledge that the title on the fuith of which he is acting
is & bad one.

Now is there anything in the St Catherine’s Milling
Case to lay down a different principle of law for this case
from the principles laid down in the cases to which T have
referred? Your lordship asked that, and I venture
to think, in view of the authorities I have given your
lordship, that such is the inquiry which your lordship
will have to make. My learned friends are quite right
in saying that we do treatthe observations made by Lord
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Watson as being purely dicta. It is manifest, as I shall .

show your lordship in a moment, that the questions
which have troubled your lordship the last three days,
were not before the court there in any shape or form.
The court was not .told anything that your lordship has
heard about the Hudson’s Bay surrender, about the agree-
ment with British Columbia, about the Dawson route or

any of the circumstances accompanying the- making of -

this treaty and throwing light upon its purposes No-
thing of the sort was before the court. '
Then let us look at the language of Lord Watson him-
self, because that is the last thing I have to say about it.
I think it is made very clear by his own language that
he did not consider that he was offering any more than g
mere dictum, and was not intending to indicate what the
rights of the parties were in that respect. At the top of
page 126 of the report in the fourth volume of Cart-
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1907 wright (1) after dealing with the considerations which my

Tae  learned friends do not rely on, he says: ‘ these considera-
oooNIon tions appear to their lordships to be sufficient for the dis-
| e Posal of this appeal.” He might have stopped there,
Provion and the judgment would have been complete. Then fol-

lows the language which my learned friends have read.
Argament . N . o,
or Comnsel, Let me just finish the quotation, because the rest of it is
what my learned friends have taken as the foundation of
their action and the language in which they have crystal-
ized the claim that they lay before this court. *There
may be other questions behind,” * % ¥ <yt
none of these questions are raised for decision in the pres-
ent suit.” If language could be more apt to indicate that
that question was not before them, I cannot imagine it.
‘“ But none of these questions are raised for decision in
the present suit.”” In Ontario Mining Co.v. Seybold (2), the
Judicial Committee decided that Ontario cannot be bound
by anything done by the Dominion in dealing with these
Indian lands without its consent.
Then Mr. N¢wcombe has pointed to the bargain between
himeelf and Mr. Blake, made I think in the summer of
. 1902. A bargain it was eminently proper to make, but
how-can my learned friends eay that something that
Ontario and Dominion counsel agreed to in 1902 can pos-
gibly throw any light whatever upon facts and circum-
stances which preceded 1873, as indicating that what was
done in 1878 was done with the authority and at the
instance of the Province of Ontario? My learned friend
became bolder as his argument proceeded ; my learned
friend pictured Ontario as authorizing, requesting, de-
manding of the Dominion that the Dominion should go
and extinguish the Indian title in this tract of territory
for the benefit of Ontario. Ontario really was getting the
Dominion to do this, my learned friend puts it. I ask,in
all sincerity, where is the evidence that anything of the

(1) 4 Cart. Cas. at p. 126, . (2) [1903] A. C. 73.




VOL. X.] EXCHEQUER COURT REPORTS.

sort was going on? What had Ontario to do with this
treaty ? 'What mandate did Ontario ever give the
Dominion to negotiate this treaty ? And if there was no
mandate for what the Dominion was doing was not be-
ing professed to-be done as an agent for Ontario, then
there could be no ratification, because Ontario remained
the owner of the property of which she was the owner,
but freed of a claim which had been removed by the
Dominion for the Dominion’s own purposes altogether,
apart from any question of this title. Why should On-
tario be prevented from saying, I have no option but to
take the lands as I find them. . They were mine before,
subject to an interest. Somebody has éxtinguished that
interest. You, the Dominion, claim to have dune it.
Perhaps you did. If you did, it does not give you any
claim against us, we remain in possession of our rights.

I can quite understand the Dominion coming into the
Court of Exchequer and saying to the Province, we
implead you for the purpose of being indemnified against
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an obligation which you have undertaken; but I cannot

understand the Dominion coming into the court and
saying, we do not make any such claim as that but we
make a claim that because by some act of ours you have
got a vast tract of rich territory, you should pay us-some
- proportion of the value of what you have got.

There is a case which I think emphasizes the differ-
ence between the law of the Province of Quebec and the

law of Ontario upon the principal question in contro-

versy here. The case of Hyde v. Lindsay (1). That
was a case which fell to be determined by the courts of
this I’rovince but upon an application of the law of the
Province of Quebec, and our Court of Appeal held
absolutely, without any doubt whatever, thatno such
principle, even in the law of the Province of Quebec,
existed us is being contended for here; that is that by a

(1) 29 8. C. R.59.
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volunteer taking care of another person’s property he
could put him under any hability. The action was dis-
missed and the Court of Appeal unanimously affirmed
the decision, dismissing the action. The plaintiff was
not satified with that but went to the Supreme Court,
and the Supreme Court held—which had been conceded
in Ontario—that the law of Quebec applied ; they held
that the law of Quebec did permit a recovery in such a
case but the decision of the Supreme Court makes it very
clear that according to the law of this Province there is
no such right. These are the considerations which I
urge upon your lordship as involving the decision by
your lordship that thisaction cannot be maintained and
that the liabilities sought to be placed upon the Iro-
vince, canuot be so placed.

Sir Bmilius Irving, K.C.: Neither my learned friend,
Mr. Ritchie, nor myself think it necessary, after the
exhaustive argument and statements that have been made
by my learned friend Mr. Shepley, to add anything. We
think your lordship will be seized of our opinions by the
attention you have given to him.

Mr. Neweombe in reply: In regard to the Seybold
Case (1), I think this is the first time I have looked
at this case since the argument; this is a somewhat mis-
leading report of the case, because it is stated here that my
late learned friend Mr. Loehnis and T argued this case on
behalf of the Attorney-General for the Dominion, that
Mr. Blake was heard and that I replied.” Now the fact
is, my lord, that we were iutervening parties there. The
case was between the Ontario Mining Company and Sey-
bold. Ontario intervened and the Dominion intervened,
and during the argument we settled the case as far as the
contention that Ontario and the Dominion would other-
wise have raised by the agreement which is in evidence.
The reporter evidently was not there during the argu-

(1) [1903] A. C. 73.
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ment and he has put down whathe assumes took place
from the cases filed, I suppose. The fact is that neither
Mr. Loehnis nor I, nor Mr. Blake addressed the court at
all, except to say that as far as we were concerned we
had made this agreement and our differences wére settled
and it was left a matter as between the parties, and
of course their lordships did .not determine the point
which the Chancellor had determined. What they
said was, “it is unnecessary for their lordships, taking

the view of the rights of the two governments which

have been expressed, to discuss the effect of the surrender
of 1886. Their lordships however, do not dissent. fiom
the opinion expressed by -the Chancellor of Ontario on
that question.” They said they did not dissent from it,
but they did not decide it. That was a point that we
were prepared to argue, namely that the Indians held by
reason of their special reserve under a very different sort
of title from that which they had under their original
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title. Now the Privy Council have not yet discovered a

. distinetion between those two interests, how the one is’

granted by the Act of the Crown ‘as a consideration for.

the surrender of the original title and how the Indians

hold that title confirmed and strengthened by the special

‘contract and the statute conferring the title npon them. -

That brings me back to this, that there can be no
doubt, thefe lunds, the subject of the Proclamation of
1763, were lands reserved for Indians within the mean-

ing of that term. In section 91 of The British North .

America Act the words actually used are, according to
their natural mesning, sufficient to include all lands
reserved upon any terms or conditions for Indian oceu-
pation. It appears to be the plain policy of the.Act, in
order to insure uniformity of administration that all such

lands and - administration generally shall be under the:

legislative. control of one central authority. Now, my

lord, I have not contended and I do. not contend t_hat :
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the legislative authority necessary gives adminstrative
control but the execution of legislative authority may
confer executive control. Therefore you have to look
to the Dominion Legislation, the Indian Aects to which
I referred in my opening. I did cite the present
Indian Act, but going back to 1868, by the legislation
which was in force when this treaty was negotiated, the
Secretary of State was to be the Superintendent of Indian
Affairs; (Cap. 42 of the Dominion Acts of 1868, sections
5 and 6.) TheSecretary of State shall be the Superinten-
dent General of Indian Affairs and shall have, as such,
the control and management of the lands and property of
the Indians in Canada. Now these were the lands of the
Indians within the meaning of that Act. These lands
subject to the Proclamation of 1763 ; all lands reserved
for Indians, The very words of The British Norih
America Act are:—* All lands reserved for Indians or
held in trust for their benefit shall be deémed to be
reserved or held in trust for the same purposes as before
the passing of this Act, and no such lands shall be alien-
ated, sold or leased until they have been released to the
Crown for the purposes of this Act.”” The Indian lands
and the management thereof are placed under the
administration of the Secretary of State, and there are
provisions here about surrender which carried on sub-
stantially the provisions of the Act which my learned
friend referred to of 1860, whereby it is provided that no
release shall be valid or binding cxcept under the follow-
ing conditions. Then various conditions are set out.
That- continues to the present day, modified to some
extent but still containing the main point that these
surrenders must be ratified and approved by the Governor

" in Council or by the Dominion Government. Therefore,

while there may be some things debateable about this
case there iz one thing that I submit is conspicuously
clear, that Ontario could never have got the benefit of
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these lands without the sanction and intervention of the
Dominion Government. Let that cut which-way it will
in the argument, that is the situation and it has always
been the situation from the earliest times.

Now my learned friend refers to various considerations
on account of which be says it was in the interest of the
Dominion to have this thing done. There was the Daw-
son route, the recent insurrection, the Hudson’s Bay. Com-
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pany, and that the Dominion itself claimed to be entitled .

to the lands. Those are motives no doubt which may
or may not have actuated the Dominion. Suppose they
did; it does not matter. The fact is that the Indians
had just one asset, and it was a very valuable asset ; their
title to this land. . .
Then what the Indians do is: “ the Saulteaux tribe of
the Ojibeway Indians and all other Indians inhabiting
the district hereinafter described and defined, do hereby
cede, release, surrender and yield up to the Government
of the Dominion of Canada, for Her Majesty the Queen

and her successors for ever, all their rights, titles and.

privileges whatsoever to the lands included within the fol-
lowing limits.” Then follows the description, and the
rest of the document consists of the covenants which in
consideration of that surrender Her Majesty made with
the Indians, to make payments, provide materials and so
on, and finally the chiefs in the. ordinary stereotyped
form of these treaties, in their own behalf and on behalf
of all their people, engaged to be made subjects and
remain in peace and so on with the Crown. So that
really if you are looking at the face of the treaty to see
what it was that they were dealing with, you find that
they were dealing with an asset which was of value only

to Ontario and from which Ontario would derive all the

revenues, and it-was incidental only, if at all, that the
Dominion takes any benefit. Incidentally no doubt I

suppose it facilitated the construction of this so-called

32
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Dawson route. Ido notknow what that was. A means
of communication, I suppose, from 1this country to the
western countries. And very likely it allayed any dis-
content of the Indians; but the Indians were putting
their own value on the property, and they were entitled
to put any value; they could set up past claims or
damage claims; nobody knows what motive is in a man’s
mind when he puts a price on his property, and if the

. object i8 to acquire the property, you cannot deal with

that afterwards; the value of the property is what it
can be bought for; if it cannot be bought for less than
a sum which seems to be large, then the value of the
property must be considered as large. In the present
cage it does not seem to me that these Indians received
an exorbitant consideration for what they gave up.

Tae Jupee oF THE Exciiequer Court now (March 18th,
1907) delivered judgment.

The principal controversy between the parties to this
action is as to whether or not the Province of Onutario
is liable to repay to the Dominion of Canada any portion
of the moneys that have been expended by the Dominion
in fulfilment of the obligations created by a treaty which
is known as the North West Angle Treaty No. 8 ; and
which was made and concluded on the third day of
October in the year one thousand eight hundred and
seventy-three between Her late Majesty the Queen and
the Saulteaux tribe of the Ojibeway Indians respecting a
tract of land, the boundaries of which are given in the
treaty, and which may in general terms be described as
covering the area from the watershed of Lake Superior
to the north-west angle of the Lake of the Woods and
from the boundary of the United States of America to
the height of land from which the streams flow towards
Hudson’s Bay, and containing about fifty-five thousand
square miles. There is also a counterclaim to which
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reference will be made later ; but the main question at
issue between the parties is that which has been stated.

By the 146th section of The British North America
Act, 1867, provision was made for the admission into the
Union of the Provinces thereby united of Newfoundland,
Prince Edward Island and British Columbia, and also of
Rupert’s Land and the North West Territory ; and it was
thereby enacted that the provisions of . any order in
council in that behalf should have effect as if they had
been enacted by the Parliament of the United Kingdom
of Great Britain and Ireland. By the Act of that Parlia-
ment known as the “Rupert's Land Aect, 1868” (31-32
Vict. ¢ 105); provision was made for the surrender to the
Crown, and for the extinguishment thereby of the
Hudson’s Bay Company’s rights in Rupert’s Land which
for the purposes of this Act was defined to include the
whole of the lands and territories held, or claimed to be
held, by that company. That Act also gave Her late
Majesty authority to declare that Rupert’s Land should
be admitted into and become part of the Dominion of
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Canada. In 1869 the Parliament of ‘Canada, in view of
the probability -that Her Majesty the Queen might,

pursuant to The British North America Act, 1867, be
pleased to admit Rupert’s Land and the North Western
Territory into the Union or Dominion of Canada, before
the then next session of the Parliament of Canada, passed
an Act to make temporary provision for the civil govern-
ment of such territories until more permanent arrange-

ments could be made by the Gov_ernment and Parliament

of Canada. That Act was amended and continued by an
Act of the Parliament of Canada, 83 Victoria, chapter 3,

~ which was assented to on the 1Zth day of May, 1870, and
which, among other things, provided that on, from and
after the day upon which the Queen should by order in
council in that behalf admit Rupert's Land and the North
Western Territory into the Union or Dominion of Canada,

3214
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there should be formed out of the same -a province,
which should be one of the Proviuces of the Dominion
of Canada, and which should be called the Province of
Manitoba, and should be bounded as therein described (1).
The two Acts mentioned, that is, the Act 32-33 Victoria,
chapter 3, and the Act 33 Vict. ¢. 3, were by an Act of
the Parliament of the United Kingdom, passed in the
year 1871, respecting the establishment of Provinces in
the Dominion of Canada, declared to have been valid
and effectual for all purposes whatever from the date at
which they respectively received the assent in the
Queen’s name of the Governor General of the Dominion
of Canada (2). The order in council admitting Rupert’s
Land and the North West Territory into the Union was
passed on the 23rd of June, 1870, and they thereby from
the 15th day of July in that year became a part of
the Dominion. That extended the boundaries of the
Dominion westerly and northerly from the boundaries of
the old Province of Canada. But at that time the
boundaries of the old Province of Canada had not been
definitely determined, and a dispute arose between the
Province of Ontario on the one hand and the Dominion
on the other as to what the true boundaries were.

With respect to the Indian title to the territories
which were united to the Dominion by the Queen’s
Order of the 23rd of June, 1870, it was provided in the
14th paragraph of the terms of Union that any claims of
Indians to compensation for lands required for purposes
of settlement should be disposed of by the Canadian
Government in connection with the Imperial Govern-
ment, and that the Hudson’s Bay Company should be
relieved of all responsibility in respect thereof. By the
Lake Superior Treaty, 1860, made on the seventh day of
September of that year, the Ojibeway Indians inhabiting

1 33Viet. ¢. 3,8. 1. (2) The British North Americe Act,
1871, s. 5.
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the northern shore of Lake Superior, in the Province of
Canada, from Batchewanaung Bay to Pigebn River at
the western extremity of the said lake and inland through-
" out that extent to the height of land which separates the
territory covered by the charter of the Hudson’s Bay
Company from the said tract, had surrendered to Her
late Majesty their title and interest in the tract of land
described in'the treaty. The Indian title in the terri-
tories to the west and north of this tract of land had
never been surrendered. So far as such territories were
within the true boundaries of the old Province of Canada,
_all the lands, mines, minerals, and royalties therein which
belonged to such Province at the date of the Union of
the Proviuces of Canada, Nova Scotia and New Bruns-
wick, became the property of the Province of Ontario by
virtue of the 109th section of the British North America
Aet, 1867, subject however to any interest other than
that of the Province in the same. There was, however,
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no change of title in respect of these lands. Both before

and after the Union the Crown had a ‘ present proprie-

tary estate in the land upon which the Indian title was -

a mere burden.” By the 109th section of the Act of
Union the Provineceé of Ontario acquired the right, subject
to that burden, to administer these lands and to take the
revenues arising therefrom. That was determined in Te
St. Catherines Milling and Lumber Company v. The
Queen (1). In that case, Lord Watson, delivering the
judgment of their Lordships of the Judicial Committee
of the Privy Council, and dealing with the territory in
respect of which the questions to be dctermined in this
case arise, put the matter in this way :—

¢ Had its Indian inhabitants been the owners in fee
simple of the territory which they surrendered by the
treaty of 1878, Attorney-General of Ontario v. Mercer (2),
might have been an authority for holding thut the Pro-

(1) 14 App. Cas. 46, (2) 8 App. Cas. 767.
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1997 vince of Ontario ‘could derive no benefit from the
Dog‘gh;ox cession, in respect that the land was not vested in the
or Caxana Crown at the time of the Union. But that was not the

Tae  character of the Indian interest. The Crown has all

ofg‘;‘;’j‘l‘:ﬁ)‘ along had a present proprietary estate in the land upon

e which the Indian title was a mere burden. The ceded
Judgment- territory was, at the time of the Union, land vested in the

Crown subject to “an interest other than that of the Pro-
‘vince in the same’ within the meaning of sec. 109, and
must now belong to Ontario in terms of that clause,
unless its richts have been taken away by some provision
of the Act of 1867 other than those already noticed.”’(1)
1t is also to be observed that the admission in 1870 of
Rupert’s Land and the North Western Territory into the
Union did not work any change in the title to the public
lands therein. These remained in the Crown, but the
Dominion of Canada thereby acquired the right to ad-
minister such lands and to take the revenues which ac-
- ecrued therefrom. It has been seen that it was one of the
terms of that Union that the Canadian Government
should in communication with the Imperial Government
dispose of any claims of Indians to compensation forlands
required for the purposes of settlement. But that equally
would have been necessary as an act of administration on
the part of the Canadian Government if there had been
no express stipulation. It had been the well settled
policy of the Crown in the administration of lands in-
habited by Indians, not to open up such lands to settlement
without first obtaining a surrender of the Indian title.
The question of obtaining the surrender of the Indian
title in the lands described in the North West Angle
Treaty No. 3, was in 1870, when Rupert’s Land and the
North Western Territory were admitted to the Union, a
very urgent and pressing one, not because such Jands were
at that {ime required or deemed to be desirable or avail-

.
(1) 14 App. Cas. at pp. 58, 59.
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able for settlement, but because it was necessary for the

good government of the country to open up and maintain -

through such lands a line or way of communication be-
tween the castern and settled portions of Canada and the
great and fertile western territory that was added to the
Dominion. At that timea line of coonmunication, known
as the Dawson route, was being opened up through such
lands. During the summer of that year it became neces-
gary to send through this territory a military force to
maintain the Queen’s authority and establish order in the
country about the Red River. Early in the year the
Government of Canada had sent an agent to Fort Fran-
ces “to keep up a friendly intercourse” with the chiefs
and Indians who assembled there and to “ disabuse their
-“minds of any idle reports they might hear as to the
“views and intentions of the Government of Canada in
¢ reference to them.” In May the Government sent Mr.
Simpson to the same place to secure from the Saulteaux
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Indians a right of way for the troops and to prevent any .

interruption of surveying par‘ties during the summer. The
demands that the Indians made were considered so ex-
cessive that Mr. Simpson did not come to any ugreement
with them. They, however, stated that it was.not their
intention to iry and stop the troops from passing through
their lands on their way to the Red River, but
that if Mr. Dawson was to.make roads through their
.country they expected to be paid for the right of way.
"Tu the next year another attempt was made to.arrive at a
settlement with these Indians, But on this ocecasion it
was not a question of obtaining merelya right of way
through their lands, but of acquiring a surrender of the
Indian title therein so that such lands would be open for
gettlement. By a commission issued under the Great
Seal of Canada, and bearing date of the 27th of April,

1871, and in which it was recited that the Indian title to .

the lands therein mentioned had net been extinguished
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and that such lands were required for settlement, Her
late Majesty appeinted Mr. Simpson, Mr. Dawson and
Mr. Pitcher commissioners to make a treaty with several
bands of the Ojibeway tribe of Indians oceupying and
claiming the lands in that portion of the North Western
Territory lying and being between Lake Shebandowan
and the north-west angle of the Lake of the Woods.
The commissioners, as ap] ears from their report of the
11th day of July, 1871, entered into negotiations with
the Indians and settled, as they thought, ¢“all past
“ claims ”’ that the Indians had, but, * various causes
¢ prevented them from entering into a formal and per-
*“ manent arrangement” with the Indians at the time.
On the 20th day of July, 1871, by an order in council
passed on the 16th day of May in that year, British
Columbia was admitted into the Union. By the terms
of the Union the Government of Canada, among other
things, undertook to construct a railway ¢to connect the
“ geaboard of British Columbia with the railway system
“ of Canada.” That involved the construction of a rail-
way through the lands for the surrender of the Indian title
in which the Govérnment of Canada was in that year
negotiating. It afforded another reason, if another were
needed, for an early extinguishment of such title. It is
put forward on behalf of Ontario that the conclusion of a
treaty with these Indians was a prime necessity in the car-
rying out of the railway policy necessary to implement
the agreement of the Dominion with the Province of
British Columbia. That the construction of the Canadian
Pacific Railway would in the course of time have made
it necessary to extinguish the Indian title in these lands,
or at least in s0 much thereof as was needed for a right
of way through the same, cannot -admit of doubt. But
it is not at all clear that this matter was in 1871 press-
ing or urgent if anything were thought to tuin upon
that point.. But it is, it seems to me, clear that for a
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number of reasons either relating, or deemed by the

Government of Canada to relate to, the administration
of the affairs of the Dominion, it was at the time neces-
sary that the Indian title in these lands should be
extinguished. Those whose duty it was at the time ‘to
advise Her Majesty and IIis Excellency the Governor
General in relation to the Government of the Dominion,
held the view that the Dominion had the right to
administer the lands mentioned and to take any revenue
to be derived therefrom. There was no question of
extinguishing the Indian title in the lands belonging to
the Province of Ontario. The lands were thought by
the Dominion authorities to belong to the Dominion. So
it happened that those whose duty it was to advise the
- Lieutenant-Giovernor of the Province of Ontario in respect
of the Government and affairs of the Province were not
consulted, and had no part in the negotiations that
resulted in the treaty that was concluded in 1873.

It is not necessary for the moment to consider in
detail the terms of the ireaty. That may more con-
veniently be done on another branch of the case. By
the treaty the Saulteaux tribe of the Ojibeway Indians
surrendered their title in a tract of land embracing, as
therein stated, an area of fifty-five thousand square miles,
more or less. Mr. Bray, the Chief Surveyor of the
Department of Indian Affairs, who was examined as a
witness, gives the total area covered by the treaty as forty-
‘nine thousand three hundred square miles.. And of this
area, having regard to the boundaries of the Province of
Ontario as they were ultimatély determined to be, thirty
thousand five hundred square miles are in the Province
of Ontario, thirteen thousand six hundred square miles
in'the District of Keewatin, and five thousand two hun-
dred square miles in ‘the Province of Manitoba. The
charges arising from the -obligations incurred by the
Crown under this treaty have been defrayed out of
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moneys appropriated by the ’arliament of Canada and
expended by or on behalf of the Dominion Government.
Particulars of such expenditure up to the year 1902,
amounting, without interest, to something over eight
hundred thousand dollars, are given. On the other hand
the Province of Ontario for the years 1874 to 1894, both
inclusive, received from the sale of lands, minerals and
timber in that part of the province which was in the
disputed territory, a sum exceeding one million dollars.
A part of the disputed territory was, however, for a num-
ber of years administered by the Dominion Government
in pursnance of an agreement fora conventional boundary
for the Province of Ontario, made on the 26th day of
June, 1874, between the Minister of the Interior of the
Dominion and the Commissioner of Crown Lands of the .
Province on Ontario, on behalf of the Governments of the
Dominion and of Ontario, respectively. Inthatconnection
the Dominion authorities collected an amount which may
approximately be stated at one hundred and fifty thousand
dollars. The sumn, the exact amount of which has not
been ascertained, the Province of Ontario claims from
the Dominion by way of counterclaim in this action.
The Dominion admits its liability to account for this
amount, and by consent, a reference was made to Mr.
Cameron, the Registrar of the Supreme Court of Canada,
to make an enquiry and to report as to the amount of
the Dominion’s liability in that behalf. The amounts
collected by the Dominion, and the sums received by the
Province of Ontario, from the administration of the lands
in which the Indian title was extinguished by the North
West Angle Treaty No. 3, represent the revenues that
have been derived therefrom. The Dominion, on the
one hand, has discharged the burden of the Indian title
in such lands. The Province of Ontario, on the other
hand, has received oris entitled to an account for the
revenues that have accrued from the administration of
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the larger portion of such lands; And the Dominion
now asks that it be declared that the Province of Ontario
is liable to repay to the Dominion a proper proportion of
the annuities and other moneys paid by the Dominion to
and for the Indians under the terms and stipulations of
the treaty. To that demand the Province of Ontario
answers in the first place that it was no party to the
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treaty ; that the Dominion ot Canada for its own purposes -

negotiated and entered into the same- without any
© anthority or mandate from the Province, and is not
entitled to claim any indemnity from the Province in
respect of the obligations thereby assumed.

The jurisdiction of this court to hear and determine |

the question at issue is derived from statutes passed by

the Parliament of Canada, and by the Legislature of the -

Provinece of Ontario (R. 8. C. ¢. 135, 8. 72, now R. S8 C.
1906, c. 140, s. 82; and R. 8. 0. 1897, ¢ 49), which
gives the court jurisdiction of controversies between the
Dominion of Canada and the Province. And as to that
I agree with Mr. Shepley that the mere fact that there is

a controversy does not give the court authority to decide
against the Province simply because it should think that, -

as o matter of good couscience and honourable dealing,
the Province, having derived a benefit from the treaty,

should relieve the Dominion from a proportionate part of -

the burden arising therefrom; that it is not simply a
question of what the court might think to be fair in the

premises without regard to the principles of law applica- |

ble to the case. At the same time; as Mr. Newcombe
pointed out, the question arises between governments,
each of which within its own sphere exercises the
authority of one and the same Crown. For that reason
one cannot expect the analogies of the law as applied
between subject and subject to be perfect orin every
way adequate to the just determination of the case. Such
distinetions must of course be kept in mind ; and perhaps
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1907 for that reason it may be convenient to refer to a few of

“Tue  the provisions of the British North America Act, 1867,
O?Uéﬂiﬁi which are so well known that otherwise it would be

tug . Wholly unnecessary to make any reference to them. The
05160;;1::?0. executive government and authority of and over Canada
o gon is vested in the King of the United Kingdom of Great
Judgment. Britain and Ireland (1), The Governor General is His
Majesty’s chief executive officer for carrying on the
government of Canada in his name (2). In general
he acts in respect of the government of Canada °
upon the advice of his ministers, being members of the
King’s Privy Council for Canada (3). The executive
authority of the Crown in respect to the government or
affairs of & Province is vested in the Lieutenant-Governor
or administrator of the Province acting with the advice
or consent or in conjunction with the Executive Council
of the P’rovince (4). In such case it is the King’s or the
Crown’s authority that is exercised. But in respect of
the government of Canada the King’s representative
acts upon the advice of the Dominion ministers ; while in
respect of provincial matters the Lieutenant-Governor
acts upon the advice of the Executive Council of the
Province. With regard to the distribution of executive
authority between the Governor General of the Dominion
and the Lieutenant-Governors of the several Provinces,
it will, I think, in general be found that the former has
executive authority in respect of matters over which the
Parliament of Canada has legislative authority; while
the latter have executive authority over matters which
are within the legislative control of the legislatures of
the several Provinces. In construing the British North
America Act, 1567, it is necessary, as has often been

pointed out by the highest authority, to distinguish

(1) The British North Anerica Act, (2) [d. s 10.
1867, ss. 9 and 2. (3) 1d. s. 12.
(4) Id. ss. 58-67.
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between proprietary rights and legislative authority. The
former does not follow the latter. But under that Act
executive authority does, I think, in general follow
legislative authority. There may be some exceptions,
but I am not aware of any that in any measure affect
this case. But asit happens that a subject or matter
which, in one ‘aspect of a case, is within the legislative
authority of the Parliament of Canada may in anothor
aspect of the case be within the legislative authority of a
provincial legislature; so it may happen that while in
one aspect of a matter, executivé authority in respect
thereof may be vested in the Governor General, in some
other aspect of the same matter it may fall within the
executive authority and action of a Licutenant-Governor
of a Province. By the 91st section of The British North
America Act, 1867, class of subject No. 24, the Parlia-
ment of Canada has cxclusive legislative authority to
make laws for the peace, order and good government of
Canada in relation to Indians and lands ‘reserved for
Indians; aid it cannot, I think, be doubted that, unless
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the Parliament of Canada otherwise declares, the execu-

tive authority of the Governor General of Canada extends
to all matters of administration relating to Indians and
to their lands and affairs. By the 92nd section of the
same Act, class of subject No. §, the legislature of each
Province may exclusively make laws in relatior to the
management and sale of the public lands belonging to
the Provinee and of the timber and wood thereon ; and

the exccutive authority exercisable in the administration’

of such lands is, unless the legislature otherwise enacts,
vested in the Lieutenant-Governor acting by and with
- the advice of the Executive Council of the Province.
The treaty out of which the question in issue here
arises was concluded by ecommissioners appointed by the

Queen acting on the advice of Her ministera for the Do-. |

minion. There is no question as to its validity. In The
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St. Catherines Milling and Lumber Company v. The
Queen (1), Lord Watson stated that they had full
authority to accept a surrender to the Crown; but
that they had no authority or power to take away
from Ontario the interest which had been assigned to that
Province by the Imperial Statute of 1867. There can, I
think, be no doubt of their authority to bind the Crown
to make the payments stipulated for in the treaty. The
cage cited shows that the lands thereby surrendered were
or might fall within the true construction of the words
of section 91 (24) of the Act of 1867 ‘lands reserved
for the Indians” (2). And that being the case, there
can I think be no doubt as to the authority of the
Crown at the instance of the Dominion ministers and
upon their advice to enter into this treaty. The diffi-
culty is that in one aspect of the matter they were,
although it was not known at the time, dealing with the
public lands belonging to the Province of Ontario, and
removing a burden therefrom. It is argued for the Do-
minion that Ontario musttbe taken to have acquiesced in
what the Dominion authorities did in negotiating this
treaty, and that the Province is bound by such acquies
cence. I am not able to accede to that contention or to
rest my judgment on that ground. The most that can
be said on that branch of the case is, it seems to me, that
while on the one hand the Government of Canada hold-
ing, in good faith, but crroneously as it turned out, the
view that all the lands to be surrendered belonged to the
Dominion, did not consult the Government of Ontario in
respect of the negotiations with the Indians for the sur-
render of their title in such lands; on the other hand
the government of the Province did not raise any objec-
tion to the matter so proceeding and did not prefer any
request to be represented in the negotiation of the treaty.

(1} 14 App. Cas. 60. (2) 14 App. Cas. 59.
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Now, with regard to the contention that inasmuch as
a part of the benefit arising from the surrender of the
lands mentioned in the treaty accrues to Ontario, that
Province should relieve the Dominion from a proportion-
ale part of the obligations thereby created, it appears to
me that that consideration is not of itself sufficient to make
the Province liable. If the Province had had any option
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in the matter, if it had been open to it to accept or decline |

such benefit, and it had accepted it, then the Province
would have been liable for its fair proportion (1). But that

isnot thecase. The burden of the Indian title wasremoved

from these lands before it was determined whether any
part of them was within the Province or not. When it
wasg decided that a large portion of such lands was within
- the Province of Ontario there was nothing the Province
could dobut accept the lands and administer them free from
- such burden. In the Ruabon Steamship Company, Lt,
v. The London Assurance (2), one of the cases on which

Mr. Shepley relied, it was held that there is no principle .

of law which requires a person to contribute to an outlay
"merely because he has derived a material benefit there-
from. And that principle is, I think, as clearly applic-
able to the transactions of the Dominion and Provineial
Governments as it is to those which occur between in-
dividuals. Ifthe Parliament of Canada should appro-
priate, and the Government of Canada should expend pub-
lic moneys of the Dominion for Dominion purposes, with
the result that a Province was benefited, and there was
no agreement with the Province or request from it, then
it would be clear that the Province was under no obliga-
tion to contribu’e to such expenditure, or to indemnify
‘the Dominion against any part thereof. According to
the contention of the Province of Ontario, as I under-
stand it, the present case falls within that proposition.

(1) Leigh v. Dickeson, 1. R. 15 {2) [1900] App. Cas. 6.
Q. B. D. 60. . , '
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Equally it seems clear that if the Parliament - of Canada
should appropriate and the Government of Canada should
expend the public moneys of the Dominion for a pro-
vincial purpose to the benefit of a Province, there being
no agreement with the Province or request from it, no
obligation would arise on the part of the Provinceto con-
tribute towards such expenditure or to reimburse the
Dominion for any part thereof. The principle would
apply as well to expenditures made by a Province with
the result that the Dominion as a whole was benefited.
In all such cases the appropriation and expenditure would
be voluntary and no obligation to contribute would arise.
But the present case appeara to me to differ from those
stated in some material respects.

At the time when the treaty wasnegotiated the bound-
aries of the Province were unsettled and uncertain. The
lands described in the treaty formed part of the territory
that the Hudson’s Bay Company had claimed and had
surrendered to the Crown. The surrender embraced all
lands belonging to the company or claimed by it. That
of course did not affect Ontario’s title to such part of the
lands claimed by the company as we were actually within
the Province. DBut on the admission of Rupert’s Land
and the North Western Territory into the Union the
Goverament of Canada acquired the right to administer
all the lands that the company had a right to administer.
And with respect to that portion of the territory which
the company had claimed but which was in fact within
the DProvince of Ontario, the Dominion Government
occupied a position analogous to that of a bond fide
possessor or purchaser of lands of which the actual title
was in another person. The question of the extinguish-
ment of the Indian title in these lands could not with
prudence be deferred until such boundaries were deter-

. mined. It was necessary to the peace, order and good

government of the country that the question should be
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settled at the earliest possible time. The Dominion
authorities held the view that the lands belonged to the
Dominion and that they had a right to administer the
gsame. In this théy were in a large measure mistaken,
but no doubt the view was held in good faith., They
proceeded with the negotiation for the treaty without
consulting the Province. The latter, although it claimed
the lands to be surrendered, or the greater part thereof,
raised no objection and did not ask to be represented in
such negotiation. The case bears some analogy to one
in which a person in consequence of ungkilful survey, or
in the belief that the land is his own, makes improvements
on lands that are not his own. In such a case the statutes
of the old Province of Canada made, and those of the
Province of Ontario make, provision to protect him from
loss in respect of such improvements, or to give hima
lien therefor (1). The case, however, appears to me

to bear a closer analogy to one in which a bond fide.

possessor or purchaser of real estate pays money to dis-
charge an existing incumbrance or charge upon the estate
having no notice of any infirmity in his title. In such a
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case, as stated by Mr. Justice Story in Bright v. Boyd (2)

the possessor or purchaser was according to the principles
of the Roman law entitled to be repaid the amount of
such payment by the true owner seeking to recover the
estate from him. And again,in the same case (3) Story,
J., is reported as follows :—

“I wish in coming to this conclusion to be d1st1nct1y
understood as affirming and maintaining the broad

(1) 589 Geo. 3, c. 14, s 12; 12 30; (1897) ¢. 119, a. 30; Gummer-

+ . Viet, ¢ 35,8.49; C. 8. U..C. ¢c. 93, sonv. Banting, 18 Grant, 516; Car-

8 53; R. 8. 0. (1877) c. Bl, ss. 29 #wick v. Smith, 3¢ U. C. Q. B. 399;

and 30; (1887) ¢. 100, ss. 31, 32; O'Connor v. Dunn, 37 U. C. Q. B. .

(1897) ¢. 119, 88, 31 and 32 ; 36 Vict. 430; Fawcett v. Burwell, 27 Grant,

(Ontario) c. 22, 8. 1; 40 Vict. (Ont.)' 445 ; Beaty v. Shdw, 14 O. A, R. ~

¢. 7, Schedule: No: 114; R. 8. 0. 600.
(1877) c. 93,5 4; (1887) ¢ 100, 5 (2) 1 Story, 497 498.
(‘3) 2 Qtory, 607
33
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doctrine, as a doctrine of equity, that, so far as an inno-
cent purchaser for a valuable consideration without
notice of any infirmity in his title has, by his improve-
ments avd meliorations, added to the permanent value of
the estate, he is entitled to a full remuneration, and that
such increase of value is a lien and charge on the estate,
which the absolute owner is bound to discharge before
he is to be restored to his original rights in the land.
This is the clear result of the Roman law, and it has the
most persuasive equity, ahd I may add common sense
and common justice, for its foundation. Zhe Betterment
Acts (as they are commonly called) of the States of
Massachusdtts and Masine, and of some other States, are
founded upon the like equity, and were manifestly
intended to support it even in suits of law for the
recovery of the estate.”

In Glumimerson v. Banting (1) Mr. Chancellor Spragge
stated that he entirely agreed with Mr. Justice Story that
the principle cited from the Roman law had the most
persuagive equity and common semse and justice for its
foundation. In the latter case the learved Chancellor
held that the rule that a party in good faith making im-
provements on property which he hds purchased, will not
be disturbed in his possession, even if the title prove bad,
without payment for his improvements, will be enforced
as well where the purchaser is plaintiff as where he is
defendant, and that although no action has been brought.
to dispossess him. This decision was the subject of some
commernt in Bea'y v. Shaw (2) in the Court of Appeal for
Ontario, where Burton, J.A., stated that he could find no
case in Ontario before Gummerson v. Banting, and no case
at all in England, where a stranger who hés entered upon
land, even under ¢olour of title, can, as agdinst the true
owner, claim to be paid for his improvements. He states.
his view of the law in the following terrus (3):

(1) 18 Grant 522, (2) 14 O, A. R, 600.
(3) Id. p. 609.
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“ No doubt by the rules of the civil law, the possessor

of the property of another who has made improvements.

in good faith, believing himself to be the owuner, was
entitled to be paid for such improvements ; and this law
has been adopted by many countries whose laws are
based upon the civil law ; thus it has been acted upon in
Scotland, and in some instances, but not universally, in
America ; but we donot derive our laws from that source ;
and I know of no instance in which by the law of England
the principle has been adopted .except in the action for
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mesne profits, where the party hasbeen sometimes allowed |

to recoup himself by setting off the value of the improve-
ments, and in ‘cases where the legal title has been 'in the
person making the improvements and the equitable title
in another, who is obliged to resort to a court of equity
for relief; and where the court then acts upon the
principle that the party who -comes to court to seek
equity must himself be willing to.do what is equitable.”
It appears therefore that if the question in issue were
to be determined by analogy to the law of the Province
of Ontario applicable to -individuals,-the Province could
not maintain its counterclaim for the moneys which the
Dominion collected as revenue from the disputed -terri-
tory without submitting to the enforcement of the equity
existing in favour of the 'Dominion in respect of the
charges incurred in extinguishing the burden of the
Indian title; but that it is, to say the least, extremely
doubtful if this equity could be enforced in an action by
the Dominion against the Provinee.

* The question, however, does mnot rest there. In
The St. Catherine’s Milling and Lumber Company v.
The Queen (1), lord Watson, dealing -with tlis very

question of the liability of -the Province to-contribute to

the Dominionin respectof the charges mentioned,said :—
“ Sgeing that the benefit of thesurrender accrues to her,

(1) 14 App. Cas. 60.
335
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“Ontario must of course relieve the Crown and the
“ Dominion of all obligations involving the payment of
““money which were undertaken by Her Majesty, and
“which are said to have been in part fulfilled by the
“ Dominion Government.”” The Dominion relies strongly
upon this expression of their lordships’ views as con-
clusive of the question at issue. On the other hand, for
the Province it is argued that the opinion expressed is
obiter, that it formed no part of the judgment in that
case, and that the facts proved in this case differ materially
from those that were before their lordships in the case
referred to So far as the questions in this case relate to
the extent to which the Province is liable to contribute
to the expenses incurred by the Crown in fulfilment of
the obligations created by the treaty, this case no doubt
differs materially from The St Catherinds Milling and
Lumber Company’s case. But with respect to the prin-
cipal question at issue, namely, whether the Province is
liable to contribute anything, this case presents, I think,
no new fact or aspect. The Province’s main defence here
is that it was not a party to the treaty. In the case for
the appellants in The St. Catherine's Mitling and Lumber
Company’s cage, paragraph 6, it was stated that neither
the Lieutenant-Governor of Ontario, nor the Province of
Ontario, were parties to the treaty. And in the 21st
paragraph of the case of the respondent the ground was
taken that the Province, not having been a party to the
treaty, was not bound by it. With regard to the formal
judgment in the case last referred to, it is to be observed
that it was entered up between the original parties to the
action on consideration of the question as to whether the
judgment of the Supreme Court of Canada ought to be
affirmed or not. By the order which gave the appellants
leave to bring the judgment of that court under review,
Her Majesty was pleased to direct that the Government
of the Dominion should be at liberty to intervene in the
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appeal, or to argue the same upon a special case raising
the legal question in dispute. The Dominion Gov-
ernment elected to take the first of these courses
(1), with the result that between the Dominion and
the Province there was no formal judgment of the
questions at issue between them, It was, however, deter-
mined that the ceded territory within the Province of

Ontario belonged to the Province subject to “an interest-

other than that of the Province in the same ’; that is, that
it was subject to the burden of the Indian title that the
Crown upon the advice of its Dominion ministers extin-
guished; and that as the benefit of that surrender
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accrued to the Province it must relieve the Crown and .

the Dominion of the obligations involving the payment
of money which were undertaken by Her Majesty and
fulfilled by the Dominion Government. In The St
Catherine's Milling and Lumber Company’s case the
Province of Ontario stood in the position of a plaintiff’;
and as between the Province and the Dominion the views
of their lordships as to the Province’s liability to indem-
nify the Dominion may, I think, with fairness be taken
as a part or condition of the judgment in favour of the
Provinee, although such views found no place in the
formal judgment pronounced. But however that may be,
it is, I think, proper that this court. should give effect to
the view that their lordships expressed. I therefore
. answer in the affirmative the question as to whether the
Province of Ontario is liable to indemnify the Dominion
against any portion of the expenditure incurred in-dis-
charge of the -obligations created by the North West
Angle Treaty No. 8.. - - : S

The obligations involving the payment of money which
the Crown incurred by this treaty, and which have been
discharged by the Government of Canada, are as follows :—

(1) 14 App. Cae. 53.
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First, with a view of showing her satisfaction with the
behaviour and good conduct of Her Indians, and in ex-
tinguishment of all claims theretofore preferred, Her
Majesty, through Her Commissioners, made them a present
of twelve dollars for each man, woman and child belong-
iLg to the bands represented.

Secondly. Her Majesty agreed to maintain schools for

instruction in such reserves as {o the Government of

Canada might seem advisable, whenever the Indians of
the reserves should desire it.

Thirdly. Her Majesty agreed that no intoxicating
liquor should be sold on any reserve, until otherwise

_determined by the Government of Canada ; and that laws

to protect the Indians from the evil influence of the use
of intoxicating liquors should be strictly enforced.

Fourthly. That each Indian person inhabiting the tract
surrendered should be paid by Her Majesty the sum of
five dollars yearly.

Fifthly. That the sum of fifteen hundred dollars per
annum should be expended yearly by Her Majesty in the
purchase of ammunition and twine for nets for the use of
the said Indians.

Sixthly. Her Majeaty agreed to supply to the Indians
certain articles and animals to assist them in their work,
and for the encouragement of the practice of agriculture
among them ; and

Seventbly. Her Majesty agreed that each duly recog-
nized chief should be paid a salary of twenty-five dollars
per annum, and each subordinate officer, not exceeding
three for each band, should be paid fifteen dollars per
annum, and that each chief and subordinate officer should
also receive once in every three years a suitable suit of
clothing ; also that each chief should receive in recogni-
tion of the closing of the treaty a suitable flag and medal.

Omitting interest, the following is a brief summary of
the claim made by the Dominion against the Province
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for moneys expended under the treaty down to the year
1902 :—

For annuities paid. ................ . $465,876 00
For cattle.... ...... . ..icoeeeen o o 17,844 08
For farmipg implements... ........ 6,724 58
For tools...ccevveeriiniane vonen e - 3,801 99
For ammunition and twine......... 48,500 00
For clothing ...... ...c.cvvuens reenaar 23,285 37
For schools.......... veeseererrnesanans 84,221 64
For seeds ..... .ccovvvrviinanne eeeae ¢ 8,616 06

For provisions and presents sup-
plied at the treaty negotiations
and af the first payment of an-

nuitles. .oivee.... ceeeseanie enaseee 21,296 96
For surveys.........coveen weviiians .« 25,242 53
For salaries to agents................ 78,886 10
For agents’ travelling expenses... 35,409 62

- Hor office rent....covemeirnren venene 9,984 99

For suppression of the liquor 7
traffic ovoven i e 6,206 96

$ 829,396 83

Now it is to be observed that whatever moneys have
been expended under this treaty by the Dominion Gov-
ernment have been expended in respect of the Indians
inhabiting a tract of land part of which only is within
the Province of Ontario, and it is suggested by Mr.
Newcombe for the Dominion that the Province should
contribute to such expendxturem the proportion that the
area of the surrendered territory within the Provmce
bears to the whole area surrendered by the treaty.
There is no other suggestion on that branch of the case,
and I do not see that any fairer or better rule could be
adopted.
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Then in regard to the clpim made by the Dominion,

the Province, as an alternative defence, alleges that if it
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should be held that the Province is under any liability to
indemnify the Dominion it is not liable except where
there has been a money payment, undertaken by the
Dominion under the terms of the treaty, made to the
Indians wholly as a consideration for the ceding of their
claims to the territory covered by the treaty. In a
general way, with some slight modification, that propo-
sition may, I think, be accepted. It seems equitable
that the Domit:ion should recover from the Province a
proportionate part only of such expenditure under the

‘treaty as is fuirly referable and attributable to the dis-

charge of the burden of the Indian title in the lands
described in the treaty; and that the Dominion should
not recover from the Province any portion of the moneys
expended in the extinction of prior claims of the Indians,
or in respect of obligations resting upon the Crown and
the Dominion in relation to the administration of Indian
affairs. It is argued for the Province that the question
of determining what part of the expenditure made by
the Dominion and now claimed from the Province is
referable tothe extinguishment of the Indian title, is so
difficult and the matter so indefinite and uncertain that
the Dominion cannot, or ought not, to recover anything.
I agree that the question presents difficulties, and that it
is one which would be more easily dealt with by reason-
able negotiation and agreement between those who repre-
gsent the parties than by a judicial determination. But
the fact that the enquiry is difficult affords no reason for
the court refusing to attempt its solution if the parties
cannot themselves-agree. The enquiry on this branch of
the case was not concluded. It is upen for further evi-
dence, and of course for further argument. The enquiry
will be continued before the court itself or by a reference,

. a8 may be subsequently determined. In the meantime

it may be taken for granted that the amount to which
the Dominion will be entitled as against the I’rovince
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will exceed greatly the sum necessary. to allow an appeal 1907
from the decision upon the main question discuesed. THE

On the claim of the Dominion of Canada against the 02°€~?§§L‘i;‘1
Province of Ontario, there will be judgment for the ..
Dominion, and a declaration that the Province is, in CRovINGE
respect of the obligationsincurred by the Crown and the Fensonr or
Dominion under the North 'West Angle Treaty No. 3, Judgment
which involve the payment of money, and which are
referable to the extinguishment of the Indian title in the
landr described in the treaty, liable to contribute to the
payments of money made by the Dominion thereunder in
the proportion that the area of such lands” within the
Province bears to the whole area covered by the treaty.

~ Judgment accordingly.
Solicitor for the claimant: E. L. Neawcombe.
Solicitor for the respondent: Sir Fmilius Irving.
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