VOL..VII.] EXCHEQUER COURT REPORTS. ' 239

IN THE MATTER OF TEE PETITION OF RIGHT OF - 1901

i D'ect;;;l‘);r 2.
THE ALGOMA CENTRAL RAIL-] 4 .
' W.A.Y COMP.A.NY..au csssssenss L } DUPPLFANTS !

AND '

HIS MAJESTY THE KING ..... ......... RESPONDENT.

Customs legialatian—LegMutive authority of Canadian Parliament—Duty
upon foreign-built ship—Construction of statutes—Interesti—Payment
by Crown—Tort—Crown’s sm:amt—Damges.

The Pearliament of Canada has legislative authonty to impose a
Customs duty upon a foreign-built ship to be paid upon applica-
tion by her in Canada. for registration as a British ship.

2. The prowsxon in item 409 of The Customs Tamﬁ Act, 1897, which
purports toi impose a duty upon a foreign-built ship upon a.pph-
cation by her for a Canadian register, is not a clear and unam.

41" bigious imposition of the duty such as would support the right
of the Crowu to, exact the payment of such duty..

3. The Crown is not liable tu pay interest except upon contract
therefor, or where its liability therefor is fixed by statute.

4. In the absence of statutory provision in such behalf, the Crown is
not liable to answer for the wrongful act of its officer or servant.

'PETITION OF RIGHT to obtain a refund of certamn
Customs duties paid under protest upon the application
for the registration in Canada of a foreign-built ship.
The facts of the case are stated in the reasons for
judgment. '
The case was heard at Ottawa on the 11th J une,
1901.

Wallace N_esb‘z'_tt, K.C. for thé- suppliants ;

The Algoma Railway Company is a body corporate,
its charter being a Canadian one, and,. amongst-other
things, has the power of running steamships between
. certain of its terminal points. The boat in question is

»callei%g the Minnie M. and she was built at Marquette
I
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Michigan, and was bought last autumn. A provisional
British registration under The Merchant Shipping
Act of 1894 was obtained at Chicago, and the vessel
thereafter proceeded to Sault Ste. Marie. Now the
Sault is, for the purposes of registration of a British
vessel under The Merchant Shipping Act, just as
much a British port as the port of London or Liver-
pool, G.B. It is a Port of Customs and a port at
which the registration of a British ship can be pro-
perly made. The owners of the ship presented to the
Customs officer at the Sault the provisional registry
certificate, and he was requested to issue a certificate
of complete British registry. The Customs officer,
after having communicated with Ottawa, and upon
instructions from Ottawa, informed the master that he
could not obtain registration until the duty payable
upon the vessel, according to the contention of the
authorities at Ottawa, was paid. The duty was sub-
sequently paid under protest and the ship was there-
after registered at the port of Montreal—just why the
port of Montreal, it is not clear—because she might
have been registered at the Sault equally as well ; but
the fact is of no importance to the questions arising in
this case. Now, as I understand it, the principal
question—in fact it may be said the only question—
that arises here, is whether a ship that has satisfied
the provisions of The Merchant Shipping Act of 1894,
by obtaining a provisional certificate of registry, can
proceed without hindrance to be made a complete
British ship, or whether it is competent for the Cana-
dian authorities in Parliament to practically modify
the provisions of The Merchant Shipping Act passed
by the Imperial Parliament, by exacting a condition to
the privileges created by the Imperial Act. The broad
question is: Whether the suppliants can obtain com-
plete registry in Canada when they have obtained
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provisional registry under The Meérchant Shipping Act
of 1894, ot whethet the provisions of that Act can be
modified by the provisions of the Canddian Customs or-
© Tariff Acts?

The Merchant Shipping Act; 1864; I might
sdy, is the same in its provisions, so far as they
afféct this case, a8 thé Aet of 1894:- Now; one
has oiily to extuwine in even 4 cursory way The
Merchant Skippihg Act, 1894, to sée its Imiperial
character. It will be seer at ofice that it is desigiied
for the fostering of British trade throughout all the
colotiies of the Empite, and it is also intended for the
protection: of British: shipping. So I say, upon an
examifiation of this Act; Yotr lordship rhust come to
the conclusion that the pott of Montreal; or Sgult Ste.
Matis, in Caifada; is practicilly i the samé position,
so fat as the régistrationt of & British ship goes; ds if
that ship were registered in the: port of Leondoi or in
somie port iii the British West Indies: (Redds clause
(d) of section 1 of The Merchant Shipping Act of 1894 ;
section 4, clanse (¢)). Theh attentioh shonld be directed

to the order in cotincil estabhshmg the ports of Sanlt
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Ste. Marie and Montreal a8 Custonis and registration

ports. For the purposes of The Merthant Shipping Act
thev are in the sameé position as London or Liver:
pool, G.B.. Thén ini chapter 72 of Tle Revised Statutles
of Canada you will find section 11 provides that no
fee shall be charged iti Canads; except those meritioned
in The Merchant Shippinig Act; 1854. This is men-

tioned, becduse the Dominioh of Canadd, with the .

consetit of the Immperial Parliainent, could modify the
provisions of The Merchunt Shipping Act of 1854 or
1894. (He also redds seetion 18 of the Canadian Act
and sections 21 ahid 22 of the Tiperial Act): Section
22 is the section under which the ship ih guestion
obtained hier provisional certificate in Chicago. Under
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this provisional certificate she is empowered to com-
plete her registration as a British ship in any British
port. Having obtained complete registration she is
fully empowered to trade under the protection of the
Imperial Act, and all Acts affecting such matters as the
engagement and discharge of seamen in a foreign port,
and as to regulations enacted governing the conduct
of seamen on board the ship. Then section 62 of the
Imperial Act makes provision as to fees, so we 'see that
under the Imperial Act all possible conditions and
obligations affecting the right to registration are dealt
with. I would alsorefer to section 88 of The Merchant
Shipping Act of 1854, and to The Revised Slatutes of
Canada, chapter 72, section 46, which is a re-enactment
of the English Act. Section 69 provides as to her
rights under the British flag. Section 89 makes pro-
vision as to the registration in the colonies, I might
say that sections 88 to 91, inclusive, are material.
Section 91 applies to the whole of Her Majesty’s
Dominions and contains a singuiar exception to the
general view that the colonies, being self-governing
are allowed to control their own business. Mr. Lefroy,
in his book on Parliamentary Government in Canada
comments on section 91, and I will give your Lordship
a reference to his work later. I would also refer to
section 785 of The Merchan! Shipping Act, 1894. 1
might also say that The Revised Statutes of Canada, c.
72, instead of altering or modifying The Merchant
Shipping Act, 1854, apparently makes similar pro-
visions to those of the English Act as regards regis-
tration of ships. But in any event we say that itis
not competent for a Dominion Parliament to make
any such modification of rights accruing, or which
have accrued and become vested under The Merchant
Shipping Act, as the tax that is sought to be levied,
under the provisions of the Canadian Tariff Act, and.
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which seeks to make the ship here in question pay
the sum of $3,600, actually does modify it. I say that
any sucli.power -of alteration or modification of an
Imperial statute is entirely without the ambit of the
jurisdiction of colonial legislation, and it is a meodi-
fication directly opposed to the spirit of the Act. For
the purposes of registration of a British.ship, under the

provisions of The Merchant Shipping Act, 1894, you.

have to treat the Dominion of Canada as an integral
~ part of the Empire, and the result would be that aship
is in the same position if she is registered in any port
in Canads, as if she had been registered in Liverpool
‘or London, Gr B. .1 would ask counsel for respondent
to differentiate the case of a ship reg1stered in London
and one registered in- Montreal, so far as the purposesof
The Merchant Shipping Act are concerned. I submit
that they cannot be so differentiated, and if it is not
- competent for Canada to exact duty from a. sh1p_
registered in London, such duty cannot be exacted in

respect of a ship registered in. Canada.. Canadian

registration is no more or less than British registration.

Then again, if it be conceded that in Canada on -appli- .

cation for registration an impost or duty may be im-
posed, it will also have to be conceded that so- exorbi-
tant or so excessive may the impost or duty be made

that it might piactically destroy the property of theé.
subject altogether. I mneed not cite to your lordship.

the well known decisions of the Supreme Court of thé

United States which declare that the nght to tax car-.

ries with it the right to destroy.

How is it possible to say that when the paramount.
legislature creates certain rights that the subordinate
. legislature may create restrictions upon those rights?

I submit that this cannot be done and that this clause
in the Tariff Act, affecting as it does, rights created by

the Imperial Act, is against the whole purview of the

243 .
1901

A e v
THE
ALgoma .

* CENTRAL

Ratnway
CoMPANY

v.
Tee King.,

Argument
of Counsel,




244

1901

—rwt

THR .
ALgoMA
CENTRAL
RatLway
CoMPANY

v.
Tae KIng.
Argament
of Counsel.

EXCHEQUER COURT REPORTS., [VOL. VIL

latter Act and against the spirit of it as well. (Cites
The Queen v. The College of Surgeons (1)). (He also
refers to the case of Routledge v. Low (2) ; Lefroy’s Legis-
lative Power in Canada, proposition 12, page 208, and
pages 218 et seq.) There is an absolute authority in
the Imperial Parliament, whenever it sees fit, to do so
to extend its legislation to the colonies. (Graves v.
Gorrie) (3). I might say, by the way, that the suppli-
ants have afloat thres ships built in Holland, aiid they
are registered in Sunderland, in England, and I would
like 1o ask my learned friend if they are bound. to pay
duty in Canada? The questioi is 4 large one, and I
look upon this exaction of duty as 4 restgiction upon a
privilege given by the Imperial Parliameiit, and I
feel safe in safing that His Majesty’s advisers in
England never contemplated such a question aris-
ing. Take the “ Bsatty” line. Are its ships to be
required to pay duty? Now take the iteth in the
tariff itself, and I say it is as equally applicable to
ships built in England as to the ship in question in
this case. I am referring to iteim 409 of the Tariff Act
of 1897. What we suy is, that ships built out of
Canada would include ships built in Great Britain
and registered in Gtreat Britain, and would cover ships
built in Great Britain asking for registry in a British
port, being a Canadiah port. Surely, it was never con-
templated by the Imperial authorities that one rule
would have to be applied when a ship was registered
in Montreal, and an entirely different one when registry
was made in Liverpool, G.B. I submit that the im-
post is illegal and against the spirit of The Merchant
Shipping Act.

E. L. Newcombe, K.C. for the respondent :

" (1) 44 U. C. Q. B. 564. (2) L. R. 3°H, L. 100.
: (3) 32 Ont. R. 266.
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Counsel for thé suppliants has openéd up a nuiibeér

us to consider in afriving at a decision in this pattiéii:
lar case. But dt the same time I would siibitiit thdt
we are entitléed to go ceiisiderably further in thé
exécutioni of the poiwers conferiéd by otr constitiitiofn
thait we liave gorie in this éass aiid still be within the
lifuits of The British Novih Adierice Aet. It is trde
tHat altotigh We have béeh granited a constitiition by
The Britisk North Awitricd Act Which confers upon
Catiada, actiiif withih ité teffitorial jusisdictiot,
sovereign powels; still the Imiperial Patliament is the
pafaimoiint body and miay legislate for Carada in
Tespétt of matters of Imperial coiiesin; but 1 submit
thét so fa¥ ds Thé Merchant Shipping : Atls aré coh-
ceriied this admission i8 of ii6 vdlie to my lesrned
friend héte: The Merchant Shipping Act was ii
‘existétice af thé tithe of the hiich of the British Noith
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eftée; by & statite of the Iiipeiidl Parlisifient, we wike
given a constitutiott efmpowsting s to legislate com-
cériiing the regftilatioh of Trade afid Comiieree ahd
beéti somé gHestion How fir we were precltided, or
governed; iii ahy why coficerning the miatter in ques-
tion here; by the -A¢t of 1854 ; buitin 1894 the Ifhperial

Parligtiétit re-efidcted and cons6lidatéd the Shipping .

Acts; dnd it i6 & qitestioi whether the neWw efiattmernt
was ifiténdéd to opefite iti Canada in ¥iew of 6tif con-
stitutional powers and otf own legislation in the
matter. It seems to ime that it would bé to a céitain
extent derogatory to our conmstitittioh for the Imperial
Parliament to havé extended tlie operation of the Aect
of 1894 to Canada. I have listened to the argtient
of the suppliants with reference to The Merchant

Shipping Act and I have found in it nothing which is .
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to my mind inconsistent with what has been done by
Parliament here. We have simply enacted that, upon
application for a Canadian register of a foreign-built
ship, the ship must pay a duty of ten per cent. ad
valorem. It seems to me there is nothing inconsistent
between the two enactments. The Imperial enact-
ment merely makes provision for a foreign-built ship
to become a British ship by Canadian registration ;
the Canadian Act simply says that that ship, manu-
factured abroad, must pay a duty and so contribute to
the Canadian revenue. There is no want of harmony
between the two matters, they are simply two distinct
and separate things. (Herefers to item 54 of the Tariff
Act of 1897, and reads article 409 thereof) I submit
that there is nothing in the Canadian Act that affects
the registration of the ship, but that it is purely and
simply the imposition of a tax. We have a clear right
to impose taxes; we have the right to impose taxes for
the purposes of the Dominion ; and we have a perfect
right to say that every ship not built in Canada, or, for
that matter, we have a perfect right to say that every
ship built in Canada shall pay a tax from ten totwenty-
five per cent.; or we have a right to distribute it upon
the articles entering into the construction of the ship.
We have no right to treat this ship as different from
any other property—I mean for the purpose of taxa-
tion. Of course ships have a peculiar character imposed
upon them under The Merchant Shipping Act which
distinguishes them from ordinary personal property.
Your lordship will see upon the admissions that the
question is whether this vessel is subject to taxation
by the Dominion or not.

[BY THE CoURT : Subject to taxation upon registra-
tion ?]

Not exactly that.
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[BY THE CoURr: It will not apply except upon appli- -

cation for registry 2 It is mot.a question like the
importation of goods. - If this vessel had gone to New-
foundland and got her registry you:could not-have
exacted the duty.] . ‘

The vessel is liable upon importation into Canada
to pay. this duty, but.so long as she does mnot
make application for Canadian registry the duty
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is mnot due. I might say here that originally she :

did ask for British registry, and .did not make appli-
cativn for Canadian registry. We said there is no

Canadian registry as distinct from - British registry. .
We said we will give you British registry in Canada,’

but you must pay the duty. I submit that unless
you give effect to section 4 of the Tariff Act of 1897
you cannot administer this item at all. I think we
were clearly in a position to make provision for the
payment of duty in such a case as this.

I might say that if the question.were put.to me as
to whether the proper officer of Customs might be
compelled by mandamus to grant complete registra-
tion to a foreign-built ship tendering provisional

British registry, I might have some difficulty in argning

that he could not be compelled to grant the complete
registration. 'We might take the position that regis-
tration would not be granted until - the duty was paid,
and in case of such refusal very possibly they might
go to the court and get a writ of mandamus to compel
our officer to register the ship.. But we would con-
currently have the right, even if we admit the case
for mandamus, to bring our action to compel them to

pay the duty, and we could get an order to so compel.

them.

Wallace  Nesbitt, K.C. in-reply: Of course it is- not
necessary for-me to argue that when a tax is imposed:

it has to be imposed in the clearest way as the courts-



248
1901
THE
ALGOMA
CRATRAEL

RAILWAY
CoMPANY

v, .
Ta¢ KiNg;

Hé‘gi{n‘h
oy
Judgment,

EXCHEQUER COURT REPORTS. [VOL. VIL

place the strictest construction upon revenne laws.
The point is whether Canada can malke or impose a
tax on the registration of a ship in the fice of the pro-
visions of Theé Merchant Shipping Act, 1894,

[BY THE CoURT: The Merchant Shipping Act, 1894,
applies te all colonlds, with & ptovision that ceftain
colonies mhay legislate iii a certith way on the subject.]

By getting the cotiseitt of the Impetial authorities,
I say that we have turtied up here in Canada in the
same way ds if we had turned up with a4 ptovisional
registratioti from somnie port i# Brazil. The Canadian
Act does not prétend to levy the duty utidet any other
citcitistatices then those which arise uiidet the pro-
visions of The Mérchant Shipping Act of 1894, Ttis
in the vety teeth of The Merchants Shipping Act.
Section 409 of the Canadian Act cleatly téads that it is
upon the application for registrition that the duty is
to be imposed. We say, then, that this is an impost
which stops us. Surely it is not possible to atgue
that when a colohy siys that you must pay a duty oh
registration that this is not a modification of The
Merchant Shipping Act, 1894.

THE JUDGE OF THE EXCHEQUER CoURT now (Decem-
ber 2nd, 1901) delivered judgment.

The main question arising upon the petition in this
case is whether the foreign-built steam-:ship Minnie M.,
owned by the suppliant company, was, on application
for registration in Canada as a Brilish ship, subject to
duty, as provided in item 409, schedile A, of The
Customs Tariff, 1897. If that gtiestion is answered in
the affirmative no other question afises. If answered
in the negative a question of interest remains to be
disposed of, and also a question ds to the liability of
the Crown for the detention of the sHip. By the fourth
section of The Customs Tariff, 1897, it is, among other
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things, provided that there shall be levied, collected
and paid upon goods enumerated in schedule.A to the
Act, the several rates of duties of Customs set forth and
described in such schedule, when such goeds are im-
ported into Canada, or taken out of warehouse for con-
sumption therein. Item .40‘9 refer-r,ed to, is in- the
terms following :

“ Ships and other vessels, built in any foreign
" country, whether steam or sailing vegsels, on appli-
cation for Canadian register, on the fair market value

of the hull, rigging, machinery and all appurtenances;’

on the hull, rigging and all appurtenances, except
machinery, ten per cent. ad valorem ; on the ‘boilers,
steam engines and other machinery, twenty-ﬁve per
cent. ad valorem.” _

If the Parliament of Canada has legislative authority
to impose a duty on foreign-puilt ships on application
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for registry in Canada as a British ship, and has by '

this provision duly imposed such a duty, the Minnie M.
was subject to that duty, and the petition fails. But
if Parltament has no such authority, or, if having it,
the duty has not been duly and effectively imposed,
the suppliant is entitled to a judgment in its favour.

A duty on foreign-built ships was first imposed in
1879, The duty prescribed by The Customs and Excise
Act of that year was ten per cent. ad valorem on the fair
market value of the hull, rigging, machinery and all
appurtenances, payable “on application for Canadian
Register” (42 Vict. c. 15, s. 1,and Schedule A, “ Ships,
etc”). That provision remained in force until 1882,
when the duty on the boilers, steam engines and other
machinery of any such ship was increased to twenty-

five per cent. ad valorem, the duty on other parts of the .

ghip remaining as before at ten per cent. ad valorem.

(46 Vict. c. 6, 5. 2, * Ships, efc.”) Since that year no .

change hgs heen made in the dyty then impesed upon
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such ships, the provision cited from The Customs
Taryf, 1897, being a re-enactment of the law as it
existed at the time of the passing of that Act.

The authority of the Parliament of Canada to enact
this provision is founded upon the 91st section of The
British North America Act, 1867, which provides that
the exclusive legislative authority of the Parliament
of Canada shall extend, among other things, to all
matters coming within the following classes of sub--
jects: [2] The regulation of Trade and Commerce ; [3]
The raising of money by any mode or system of taxation ;
and [10] Navigation and Shipping. To the first of
these three classes of subjects it will not be necessary
to direct particular attention. It is mentioned hecause
in some respects it might be thought to cover ground
also covered by one or the other of the other two
subjects mentioned. Legislation respecting customs
duties or navigation and shipping is apt to touch more
or less closely the trade and commerce of a country.
But the question now to be determined relates more
particularly to lawsrespecting tariffs and ships. And
it will be convenient, I think, in the first place to take
up the latter subject and to see in a general way
what the legislative authority of Parliament is in
respect of “shipping.”

At the time of the passing of The British North
America Act, 1867, by the Parliament of the United
Kingdom, there were two statutes of that Parliament in
existence to which it is necessary to refer, in order to
obtain a clear understanding of the measure and limits
of the legislative authority conferrred upon the Par-

-liament of Canada in respect of the classes of subjects

mentioned. By the second section of The Colonial
Laws Validity Act, 1865 (1), it is provided that *“ any

..*“colonial law which is or shall be in any respect

. (1) 28th & 29th Vict,, c. 63, and 55 & 56 Viet. ¢. 10,

.’
!
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“ repugnant to the provisions of any Act of Parliament
“ extending ” (by express words or necessary intend-
ment of any such Act) * to the Colony to which such
“ law may relate, or repugnant to any-order or regu--
“ lation made under authority of such Act of Parlia-
“ ment, or having in the Colony the force and effect
“ of such Act, shall be read subject to such Act, order
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“ or regulation, and shall to the extent of such repug- Fudament.

“ nancy, but not otherwise, be and remain absolutely
“ void and inoperative.” That is one enactment that
it is necessary to keep in mind. Then with reference
to the subject of navigation and shipping, there was
another,—The Merchant Shipping Act, 1854 (1). The
second part of the Act relating to the ownership,
measurement and registry of British ships by express
words applies to the whole of His Majesty’s Dominions
(2), but subject to the provisions of the five hundred

and forty seventh section of the Act by which it was
provided as follows :

“The leglslatlve authority of any British possession -

shall have power by any Act or Ordinance confirmed

by Her Majesty in council to repeal wholly or in part
any provisions of this Act relating to ships registered
in such possession; but no sauch Act or Ordinance
shall take effect untit such approval has been pro-
claimed in such possession; or until such-time there-
after as may be fixed by such Act or Ordinance for the
purpose.”

It may perhaps be noticed in passing that in 1867
there was in force in the Province of Nova Scotia a

short statute in respect to the Registry of Ships (8), and

in the Province of Canada, Az Act Respecting the Regis- .

tration of Inland Vessels (not registered as British ves-
sels under.any Act of the Imperial Parliament (4)) ;. and
(1) .17 & 18 Vict, ¢. 104, " (38).R. 8. N..S. 3rd Series, c. 75,

(2) Sec. 17. part 2.
*(4) C. 8.C.c. 41.
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An Act for the Encouragement of Shipbuilding (1).
These Acts were repealed by the Act of the Parliament
of Canada, 36th Victoria, chapter 128, An Act Relat-
ing to Shipping and for the Registration, Inspection and
Clussification thereof, which, after the approval of Her
Majesty in Council had been given thereto, and duly
proclaimed, came into force on the 17th day of March,
1574. This Act was re-enacted as chapter 72 of The
Revised Statutes of Canada and was repealed by virtue
of the Act which gave effect thereto. (49 Vict. c. 4, s.
5(2). R.S. C. pp. X. and 2284). It was not reserved
a second time for Her Majesty’s approval, and no such
approval has been proclaimed in Canada. The repeal
of the earlier statute would no doubt be effective, as
that would require nothing beyond the assent of Her
Majesty given in the usnal way, Whether something
more ought to have been done with respect to the
re-enactment of provisions to which Her Majesty's
approval had once been given in the way prescribed
by The Merchant Shipping Act, 1854, is not now in
question. Apparently for some reason it was not
thought to be necessary, and the statute has since
the passing of The Revised Statutes of Canada been
accepted and acted upon as being in force as part
thereof. Its validity has not been called in question
in this proceeding; and for the present at least, it may
be taken to be one of the Acts saved by the seven
hundred and thirty-fifth section of The Merchant
Shipping Act, 1894, to which reference will be made.
We may, I think pass over the Acts of the Parliament
of the United Kingdom enacted between the years
1867 and 1894 in amendment of The Merchant Ship-
ping Act, 1854. All thatit is material to keep in mind
is that many of the provisions of such Acts applied to
British possessions, and that Canada was included in

(1) C..8. C. c 42,
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that term. By the seventh section of The Merchant
kappmtr (Colonial) Act, 1869 (1), it was provided that

“in the construction of The Merchant Sthpmg Act,
‘“ 1854, and of the Acts amending. the same, Canada
“ should be déemed to be one British possession ”;
and to the same effect is the definition of the expres-
sion “ British Possession " given in The Interpretation
Act, 1889 (2). The Merchant Shipping Act, 1894 (8),
is a consolidation of enactments relating to merchant

shipping. Some of its provisions apply to the whole,

of His Majesty’s Dominions, and others do not. Section
seven hundred and thirty-five corresponds to section
- five hundred and forty-seven of the Act of 1854 already
cited. But from the power, in the manner therein
prescribed, to repeal any provision of the Act, given
to the legislatures of British possessions, are excepted
those provisions of the third part of the Act which
relate to emigrant ships; and there is added the fol-
lowing provision

“ Where any Act or Ordinance of the legislature of
“ a British possession has repealed in whole or in part,
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“ as respects that possessior, any provision of the Acts -

. “ repealed by this Act, that Act or Ordinance shall have
‘“ the same effect in relation to the corresponding pro-
“ visions of this Act, as it had in relation to the pro-
“ vision repealed by this Act.”

This provision constitutes a saving clause in favour
of colonial statutes respecting shipping then in force.

The supremacy of the Parliament of the United
Kingdom of Great Britain and Ireland is not ques-
tioned by any ome. All powers exercisible by the
Parliament of Canada, or by the legislature of any
Province of Canada, are subject to the sovereign

(1) 32 Viet. ¢. 11. .. (2) 62.& 63 Victoria, (U.K.)g 63,

5 1842).
(3) 67 & 68 Victoria c. 60,
17
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authority of that Parliament. It has been contended
by some that since The British North America Act,
1867, was passed, the Parliament of Canada, and a
legislature of a province of Canada, could in respect
of matters within their authority respectively, repeal
the provisions of an Act of the Imperial Parliament
extending to Canada, but passed prior to 1867 ; that to
that extent at least The Colonial Laws Validity Act
must be taken to be repealed or modified by The Bri-
tish North America Act, 1867. Those who hold that
view would I suppose find in the ninety-first section
of the latter Act ample authority for the Parliament of
Canada to legislate in the largest way with respect to
navigation and shipping, without reference to section
five hundred and forly-seven of The Merchant Shipping
Act, 1854, or to section seven hundred and thirty-five
of the Act of 1894. The argument by which this view
is supported is entitled to great consideration, but the
view has not found favour with the law officers of the
Crown. But even those who hold this view most
strongly concede that The Colonial Laws Validity Act
applies in the case of an Act of the Parliament of the
United Kingdom, extending to Canada, and passed
after The British North America Act, 1867 ; and that
any Canadian legislation on the same subject repug-
nant thereto is void. So it appears to be certain that
while the Parliament of Canada has power and
authority to make laws for the peace, order and good
government of Canada, in relation to navigation and

. shipping, any Act passed for the purpose must be read

subject to The Merchant Shipping Act, 1894. Ifit is
in any respect repugnant thereto it is to the extent of
such repugnancy void and inoperative (1), or if it
repeals wholly or in part any provision of that statute
it will not take effect in Canada, until it has been con-

(1) 28 & 29 Viel. (U. K.) c. 63, 5. 2.
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firmed by His Majesty in Council, and His Majesty’s
approval has been duly proclalmed or untll such time
_ thereafter as may be fixed by the Act for that purpose.
The Merchant Shipping Act, 1894, s. '735 clause (1)
The guthority of the Parhament of Oa,nada to raise
money by any mode or system of taxation is not sur-
rounded by any similar statutory 11m1tat10n Where
the Customs Acts of the United Klngdom are in forcg
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in gny British possession, any | law of such possessmn

which is'in any wise contrary thereto is null and V01d.
(The Customs Consolidation Act, 18’76 8. ]61) But these
Acts do not extend to any possession in Whlch as in
Canada, the parliament or legislature of the possession
makes entire provision for the management and regula-
tion of the Customs of the possession (Ibid. s. 151) As
long ago as 1778 it was declared by an Act of Parha-
ment that thereafter the King and Parha,ment of Great
Britain would not (with an exception not now material)
impose any duty, tax or assessment whatever, payable
in any of His Majesty’s Colonies in North America or
the West Indies (1). And the policy of the Imperial
authorities has been to leave the self-governing ¢olonies
free .and uncontrolled in matters relating to taxation
within such colonies respectively. Whilé Canadians
accept as a matter of coﬁrse legislation by .the Parlia-

ment of the United ngdom respecting ships reglstered '

in,Canada, and object, if there is ground or reason for.

objection, to.the terms of such 1eglslatlon and not to
the . .exerciseof ,the - power.to leglsla,te, tpey Would 1o
.donbt.receive with surprise and 1mpat;ence any,i 1nt1-
Jmation .of the \passing . of an Act.py . the. Impenal

Parliament, $oglqu taxes in, Ca,nada no matter Jhow

nppb,;@cptmga_ble{otherwm,e the prov;smns of the Act
xgmvght be. ,Such ;an ;Act accordmg to its. prqvmmns

ot

Y°1,,i3np ;i32

l

{1):18-Qeo, 3,.c.r12 ; ~Btatutes.of, the:{{mtedmegdom,rB,aw,a,ed
174 '
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would be regarded as an unwarrantable interference
with the freedom and authority of the Parliament of
Canada or of the legislatures of the several provinces
of the Dominion. Happily no such thing is possible.
But the practical independence of the Parliament of
Canada and of the provincial legislatures in that res-
pect rests upon no unalterable convention or statute:
but upon the wisdom of those who control the desti-
nies of the Empire. In reality the power of the Impe-
rial Parliament is as great and its supremacy as abso-
lute over the subject of taxation within Canadaas it is
over any other subject committed by The British North
America Act, 186Y, to the Parliament of Canada, or to the
Provincial legislatures. The right of the Dominion
Parliament and of the Provincial legislatures to legis-
late freely and without control, other than that defined
in that Act, does not depend upon the absence of any
supreme or sovereign authority, but in the know-
ledge and understanding, which has come in the course
of events to be accepted as part of our constitution,
that the sovereign authority will not exercise its
undoubted powers unsolicited, or against their wishes.
If these general observations are well founded, it will
make no difference, in determining the question at
issue in this case, whether the provision of The Customs
Tariff, 1897, relating to a duty upon foreign-built ships
is taken or considered to be an enactment respecting the
registration of such ships, or one respecting taxation.
It is immaterial from which standpoint it is regarded.
If it is repugnant to any provision of The Merchant
Shipping Act, 1894, in force in Canada; if its effect is
to repeal any such provision it is inoperative, not
having been confirmed by Her Majesty in Council and
proclaimed in accordance with that statute. Is it
repugnant to any provision of that Act? Does it in

effect repeal any such provision ? But before attempt-
R
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ing to answer these quéstions it will be necessary to
refer further to the Imperial and Canadian statutes
respecting the registration of ships.

It will be seen, on looking at the second section of
the Act 36th Victoria, chapter 128,and the fifty-second
section of The Revised Statutes of Canada, chapter 72,
to which reference has already been made, that no
particular provision of The Merchant Shipping Act,
1854, or of the Acts amending the same, was thereby
repealed. The repealis expressed to extend tosomuch
of the provisions of that Act, and of the Acts amend-
ing the same and forming part thereof relating to ships
registered in Canada, as is inconsistent with the Cana-
dian Acts mentioned. To determine, then, whether
any particular provision of The Merchant Shipping Act,
1894, (to which for convenience I shall refer as the

Imperial Act) is in force in Canada one must first see

whether by the terms of that Act it extends to British
possessions generally. Ifit does not that is the end of
the matter. If it does one must in the next place see
if there was any corresponding provision in the Acts
thereby repealed. Ifthere was' no such provision in
the repealed Acts the particular provision of the Impe-
rial Act in question would be in force in Canada. If
there was any such provision in the repealed Acts the
next step would be to examine The Revised Statutes
of Canada, chapter 72, and any other Canadian statute
to which like considerations apply, and see if any pro-
vision therein contained was inconsistent ‘with the
provision of the Imperial Act in question. If there is
any such incounsistent provision in any Canadian Act
duly enacted in the manner pointed out and so saved
by the seven hundred and thirty-fifth section of the
Imperial Act, it will be in force in Canada, and not the

provision of the Imperial Act to which it is repug-’

nant. That it is not a condition of matters tending to
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1901  clearness or convenience in respect of legislation on
Tae  such an important subject as shipping. The re-enact-
é;ﬁ?&; ment by the Parliament of Canada of such Acts as

g&fﬁﬁi deal with subjects also dealt with by provisions of the
v. Imperial Act that extend to Canada, and the approval
Tee KI¥e. thereof in manner prescribed therein, would tend
Beasons  greatly to sim'plify matters and make clear what the
Fudgment law on such subjects is.

The provisions relating to the registering of ships
are contained in Part I of the Imperial Act. That part
of the Act (consisting of sections one to ninety-one)
applies to the whole of His Majesty’s Dominions and
to all places where His Majesty has jurisdiction (s. 91).
By the eighty-ninth section of the Act it is provided
that the Governor of any British possession shall in
such possession occupy the place of the Commission-
ers of Customs with respect to the registry of a ship.
There is no occasion to go minutely into the provi-
sions of the Act. In the main the law respecting the
registering of ships, including the provision relating
to the registry of foreign-built ships under which the
Minnie M. was regisiered, are to be found therein and
not in The Revised Statutes of Camada, chapter 72,
though the latter Act contains some provisions of
importance on the same subject. The Customs Tariff,
1897, and the earlier tariff Acts on the same subject
refer, as will have been observed, to a * Canadian
Register.” The duty in question is payable on appli-
cation for a Canadian register, and the question is
raised as to whether or not there is bv reason of the
Canadian Act a Canadian register distinct from a
British register. It seems to me that there is not.
That seems to me to be clear from an examination of
the Act, to a few of the provisions of which it may
perhaps be convenient to refer more particularly.
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The Act (X.S. C.c. 72) is divided into four parts.
The first part relates to the measurement and registra-
tion of ships; and the fourth part tothe inspection and
classification of ships. The fourth section of the Act
(being the first section of Part I) exempts .certain
vessels from the provisions of the Act. The fifth and
sixth sections are as follows: |

‘5, No ship propelled either wholly or in part by
steam, whatever her tonnage, .and no‘ship not pro-
pelled wholly or in" part by steam, of more than ten
tons ‘burthen and having a whole or fixed deck;
although otherwise entitled by law to be deemed a

British ship, shall, uuless she is duly registered in the

United Kingdom or in Canada, or some other British
possession, under The Merchant Shipping Act, 1854,
and the Acts amending the same or under the provi-
sions of this Act, he recognized as a British ship, or be
admitted to the privileges of a British ship in Canada;
" but any ship which was duly registered under the
provisions of the Act respecting the Registration of
Inland Vessels forming chapter forty-one ot the Consoli-
dated Statutes of the late Province of Canada, need
not be registered in pursuance of the.provisions of this
Act, except for the purpose of enabling her to proceed
to sea as a British ship.

“ 2. No ship which was requlred to be registered by
the said Actrespecting the Registration of Inland Vessels
shall, unless.she was duly registered under the provi-

sions of the said Act, be recognised in (Clanada as a

British ship. 386 V. c. 128, s. 8 and s 14, part.

“ 8. No officer ot Customs shall grant clearance to'any
ship required to be registered under the provisions of
the Act in the next preceding section mentioned, or of
this Act, for the plirp,ose of enabling her to proceed on
a voyage, unless the master of such ship, upon being
required so to do, produces to him the proper certifi-
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cate of registry ; and if any such ship attempts to pro-
ceed on a voyage as a British ship, without a clear-
ance, any officer of Customs may detain such ship
nutil such certificate is produced to him. 36 V. c. 128,
s. 14, part.”

The seventh section enables the Lieutenant-Govern-
ors of the provinces in certain cases to grant passes to
British ships. The eighth section provides that the
Governor in Council may appoint at and for every port
at which he deems expedient to authorize the registry
of ships, the collector or other principal officer of
customs to be the registrar for all the purposes of The
Merchant Shipping Act, 1854, and the Acts amending
the same and of this Act. This provision is not
repugnant to, but consistent with, section four (¢) of
the Imperial Act by which it is provided, among other
things, that the chief officer of Customs at any port in
a British possession, other than those specially men-
tioned, shall be registrars of British ships. The ninth
section of the Canadian Act authorizes the Governor
in Council to appoint surveyors to superintend the
survey and measurement of ships in conformity with
the said Acts and this Act. The tenth section empow-
ers the Governor in Council to prescribe the fees and
travelling expenses to which surveyors shall be
entitled for the measurement of ships about to be regis-
tered for the first time. The eleventh section provides
that no fees shall be charged in Canada for registering
vessels or recording transactions relating to the registry
of vessels under this Act or under The Merchant Ship-
ping Act, 1854, or the Acts amending the same. From
these and other provisions of the Act it will be seéen
that registry in Canada of a ship takes place not by
force of the Canadian Act alone, but under that Act
and the Imperial Act, and the registty of ships there-
under is in reality and in substance a British registry
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in Canada, and not a Canadian registry as distinct
therefrom. The port of registry', the port to ‘which
the ship belongs is of course a Canadian port, and in
the gualified sense of being granted in Canada, the
certificate of registry may be spoken of as a Canadian
certificate ; but it is at the same time a certificate of
registry as a British ship. The ship when registered
in Canada is a British ship, -though in respect of her
origin or of the port to which she belongs she ‘may at
the same time be a Canadian ship. :
The register that was obtained in the Province of
Canada under the Act respecting the Registration of
Inland Vessels was no doubt a Canadian register. And
- a ship could at the same time obtain in that province
a British register. But since the repeal of the Act last
mentioned there has been only one.register that a ship

could obtain in any part of Canada, and that, it seems-

to me, is a British register granted in Canada. That, 1
take it, is the meaning of the words “ Canadian Regis-
ter” where they occur in. The Customs Tariff, 1891.
The expression “ on application for Canadian register”
used in that Act must (if any meaning is to be given
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to it) mean on application under the Imperial Act and

the Canadian Act to be registered in Canada as a
British ship. So one may, I think, for the present put
to oné side the controversy that arose between the
suppliant company and the officers of the Crown.as to

whether its application was for a Canadian register or_

an application in Canada for a British register. And
- taking that view of the provision in question we come
back to the questions already stated: . Is it repugnant
to any provision of The Merchant Shipping Act, 1894 ?
Dees it in effect repeal any provision of that Act? |
Now it appears certainn that it does not repeal in
wlole or in part any provision of the Imperial Act.
The provisions of that Act are in no way altered or
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affected by the imposition of this duty. But it is
argued that it is repugnant to the provisions of the
Act requiring or permitting a foreign-built ship to be
registered to levya duty on theapplication for registry.
But is that really so? The duty is not a fee exacted
in respect of the registration of the ship or of anything
done under the Act in relation to such registration.
It has in fact nothing to do with the registration of
the ship, or the procedure applicable thereto. Itis a
tax levied upon an article of foreign make, at a time
when at the election of its owners, it is about to be
given the character and condition of a like article con-
structed in Canada. A foreign-built ship, if sheis tobe
registered as a British ship, must of course have a port
of registry in some part of His Majesty’s Dominions.
That port where she is registered 1is the pori to
which she belongs, her home port. The duty or tax
is in reality levied upon the occasion of the foreign
ship acquiring in Canada such a port, and the provi-
sion that it is payable upon application for a register
fixes the time of payment, and nothing more. Itseems
to me that there is no repugnancy between the statute
imposing the duty in question and The Merchant Ship-
ping Act, 1891,

It is further contended, however, that if the Parlia-
ment of Canada may levy a dutyin such a case it may
levy one so excessive as to be prohibitory, and thereby

-render inoperative in Canada the provision of the

Imperial Act respecting the registration of foreign-
built ships. It will be time enough to consider that
case when 1t arises. Theduty now in question appears
to be reagsonable and in no sense prohibitory.

Then it is said that it is unreasonable that a duty
should be levied on registration in Canada of a foreign-
built ship when no such duty is imposed in other
parts of the King’s Dominions, the ship once registered




VOL. VIL] EXCHEQUER COURT REPORTS.

in any part of the Emplre having in Canada all the
privileges of a British ship.” For instance, it-is said
that the owners of the Minnie M. might bave taken
her to Newfoundland and obtained a registry there
without the payment of duty; and thatthen in Canada
her position and character would not have been differ-
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a foreign-built ship desiring to obtain registry thereof Suagment.

as a British ship 1s under no compulsion to choose
any particular port. of registry or a port in any
particular part of the King’s Dominions. But if he

chooses one and takes his ship there, she will be"

subject to the laws in force at that port, whatever
they may be. Such laws differ greatly no doubt at
ports in different parts of the Empire. And in all
this there is nothing unreasonable. The same thing
happens to registered vessels both British and foreign.
Any ship coming in the course of her business to a
British. port submits herself to, and is subject to, the
law of that port. A foreign ship intending to enter a
British port, and. subsequently entering it, was held
to be subject to an Act requiring her to make a signal

for a pilot before she had come within British waters

(1). That she was, after she came within British waters,
subject to the laws and regulations in force there did
not admit of serious question. In the same way a

foreign-built ship coming to a British port for registry

- a8 a British ship is subject to the law of that port;

and it is no good objection to that laW to say that it is
not the same as the law in force at some other British
port. :
Leaving then the questlon of the authority of the

Parliament of Canada to impose a duty on 'a foreign-

built ship on application for registry in Canada as a
British .ship, we come to the other question mentioned,

(1) The Annapolis and Johanna Stoll, 1 Mar. L. C. 69.
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namely: Has such a duty been duly imposed by The
Customs Tariff, 1897? The dificulty arising from the
use, in the 409th item of schedule A to that Act, of the
words ““ Canadian Register” has already been alluded
to, and reasons have been given for thinking that the
expression “on application for Canadian register”
means on application for registry in Canada, the ship
when registered becoming a British ship; that there is
no such thing as an independent Canadian register;
that any registration that takes place is under both the
Imperial Act and the Canadian Act, and that the regis-
tration of a ship thereunder is a registry in Canada of
such ship as a British ship. If I am wrong in the
view I have taken of the meaning of these words, if
that is not their true meaning, then the duty has not,
it seems to me, been imposed in clear language and
was not leviable in the case of the Minnie M. But
that is not the only difficulty. If it were, I should
think it might fairly enough be gotten over by giving
the provision the meaning suggested. There is the
further difficulty that the operative words of the
statute, the words authorizing the levy and collection
of duties, are not, I think, applicable to item 409, and
that item containsin itself no such words. The fourth
section of the Act provides that “there shall be levied,
“ collected, and paid upon all goods enumerated” (or)
“ referred to as not enumerated in schedule A to this
“ Act, the several rates of duties of customs set forth
“ and described in the said schedule and set opposite
“ to each item resl;actiVely. or charged thereon as not
‘“ enumerated, when such goods are imported into
‘““ Canada or taken out of warehouse for consumption
‘““ therein.,” That is a provision for levying duties of
customs on goods imported into Canada. But a ship

- is not included in the word * goods,” and that is clear

whether we have regard to the ordinary meaning of
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the word, or to the meaning that may be assigned to
it in this Act by reason of the interpretation given
to the word in the second section of The Customs Act,
and made applicable to this Act. (The Customs Tarif,
1897, s. 8.) The expression * goods” is, in the Act
mentionéd, defined to mean goods, wares and mer-
chandise or movable effects of any kind including
carriages, horses, cattle and other animals. Neither
can a ship with propriety be said to be imported ; and
it would be absurd to refer to it as taken out of ware-
house for consumption in Canada. The words of this
provision—and it is the only one in the Act by which
duties are aclually imposed—are wholly inapplicable
to a ship as a ship. That is recognised in item 409
itself, where the duty on a foreign-built ship, assuming
it to be imposed, is declared to be leviable, not on

importation into Canada, but on application for Cana-

dian register. Then, as has been said, item 409 con-
tains no substantive provision imposing a duty. The
fact that the provision occurs in a scheduleito the Act
is not in itself an objection; though, it is clearly out of
place there and would be more appropriately enacted
~as a substantive provision of the Act. The schedule
is, however, a part of the Act, and if there were in the
~provision any operative words, any words enacting
that the duty therein mentioned should be levied,
collected or paid, effect. ought to be given to it. No
doubt one may see from the. connection in which the
provision occurs that it was intended that the duty
therein mentioned should be impdsed and levied, and
there are certain cases in which one is said to be. at
liberty to supply or add words omitted from a statute
in order to give effect to its meaning and intention.
‘But that is not permitted in thé case of statutes
imposing a tax or charge. Where a tax or charge is
imposed express’ languagé is said to be indispensable ;
R
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and the intention to impose a charge on the subject

" must be shewn by clear and unambiguous language.

Oriental Bank v. Wright (1). In Cox v. Rabbils (2).
Lord Cairns, L. C. stated the rule in these words: “A
“ Taxing Act must be construed strictly; you must
“ find words to impose the tax, and if words are not
‘“ found which impose the tax, it is not to be imposed.”
It seems to me, therefore, that it is not permissible to
add to the words contained in the provision in ques-
tion, or to read into it, other words to make it operative
and to impose the duty therein specified. For illus-
tration, suppose in some way the provision in the
fourth section of The Customs Tariff, 1897, had been
omitted from the Act, the schedule remaining as it is.
Every one would know that it was the intention of
Parliament to impose the duties mentioned in the
schedule; but no authority except Parliament could
supply the omission and make the Act effective for its

- purposes. What the whole schedule would in such a

case lack, the provision in question here lacks, namely,
the support of apt and operative words imposing the
tax or duty.

There will be judgment for the suppliant company,

and a declaration that it is entitled to be repaid the
sum of three thousand five hundred dollars collected
for customs duties on the Minnie M. The question as
to interest on that amount, and that as to damages for
the detention of the ship, not having been argued, will
be reserved.
Ottawa, December Tth, 1901,

The reserved questions as to interest and damages
recoverable by the suppliants were now -argued.

'Wallace Nesbitt, K.C. for the suppliants, cited R.S.0.
1897, ¢. 51, secs. 113, 114; ‘McCullough v. Newlove (3);

(1) 5 App. Cas. 856. (2) 3 App. Cas. 478,

'(3) 27 Ont. R.'627,
5R
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Webster v. British Empire Assrnce.Co. (1} ; Marsh v. Jones
(2); Arnottv. Redfern (3); Re Gosman (4) ; Partington v.
Attorney-General (5); Tobin v. The Queen (6).

E. L. Newcombe, K.C. for the respondent ;

If interest can be recovered at all it would be in the
nature of damages in this case, and that would invoke
the law of tort and the maxim that the “ King can do
no wrong.” '

THE JUDGE oF THE EXCHEQUER COURT now (Decem-
ber 15th, 1902), delivered judgment upon the ques-
tions reserved. ‘

In giving judgment for the suppliants in this case
for the sum of three thousand five hundred dollars,
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collected for customs duties on the steamship Minnie

M. on application for registry in Canada, the questions
as to whether or not the Crown was liable for interest
on that amount or fordamages for the detention of the
- ship, which were raised by the pleadings but not
argued, were reserved for argument and further con-
sideration. " These questions have since been argued
and now stand for judgment.

The duties in question were paid at the Port of Sault
Ste. Marie, in the Province of Ontario, and the case is
to be determined by the laws in force in that Province,
notwithstanding that the certificate of registry was

issued at the Port of Montreal, in the Province of

Quebec. These duties were paid under protest, and
in order to obtain registry of the steamship. It has
been decided that the company is entitled to have the
money s0 paid returned to it; and unless it is repaid

with interest it will, through no fault of its own but-

(1) 15 Ch. D. 169. (4) 17 Ch. D. 772.
(2) 40 Ch. D. 566. © (5) L. R. 4 E. & L. 100,
.(3) 8 Bing. 363, (6) 16 C. B. N. 8, 310,
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by reason of the acts of the Crown’s servants, have
suffered a loss for which there is no remedy. The
same is true also of the damages that it incurred by
the detention of the ship until the duties were paid.
But where, as in this case, it is a question of law only,
one must, in coming to a conclusion, put considerations
of that kind to one side. They are proper matters for
the consideration of the Crown and of its advisers, or
of Parliament; but a court whose duty is limited to
declaring and enforcing the law has no responsibility
in respect to thein.

Now where the Crown's officer, without authority
of law, takes or exacts for the Crown the subject’s
goods or money, he is liable to an action for the wrong
that he commits, unless protected by some statute.

" The fact that he acts under directions from the Crown

or some minister of the Crown does not constitute a
good answer ; and herein, in the first instance, are found
the subject’s, protection and remedy. The wrong can-
not be imputed to the Crown, and the officer who
commits it must answer therefor. If the goods or
money so taken or exacted come into the possession of
the Crown a petition of right will lie for their recovery.
But these remedies are distinct, and the liability of the
Crown and that of its officer are not necessarily the
same. In both cases this comrt has jurisdiction.
Against the Crown’s officer it possesses concurrent origi-
nal jurisdiction with other competent courts; (The
Ezchequer Court Act, 8. 17 (¢)) against the Crown it has
exclusive original jurisdiction (Ibid. s. 16). Ifin the pre-
sent case the action had been brought against the
registrar of shipping he could, in respect of anything
he did as such registrar, have set up in defence the
provisions of the third clause of the fourth section of

The Merchant Shipping Act, 1894, whereby it is enacted

that a registrar, shall not be liable to damages.or other-
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wise for any loss accruing to any person by reason of
any act done or default made by him in his character
of registrar unless the same has happened through his
neglect or wilful act. But that provision does not in
the present case afford any defence to the Crown ; and
in the same way and for like reasons the measure of

what, but for the statute, would have been the officer’ 8.

liability is not of necessity the measure of the Crown’s
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liability. The petition lies for the money, that has
come into the Crown’s possession ; not for any wrong

the officer may have done. On such petition the sup-
pliant is entitled to judgment for the money but not
for damages for the act of the officer.. No wrong can,
as has been stated, be imputed to the Crown, and
without the authority of some statute, no damages for
a wrong can, on a petition of right, be recovered against
the Crown,

Now with reference to the interest claimed, it is

certain that there is no statute authorizing its recovery.

By the thirty-third section of The Ezchequer Court Act,
it is provided that no interest shall be allowed upon

any claim arising out of a contract in writing in the -
absence of astipulation in writing for payment of such

interest, or a statute providing in such case for the
payment of interest. “In cases where lands are taken
for, or injuriously affected by, the construction of a
‘public work, the court may allow interest (1). "And
after judgment in this court, and from the date thereof,

the Minister of Finance may allow interest at a'rate
not exceeding four per centum per annum on any.

moneys or. costs to which the suppliant thereby -

becomes entitled (2). But there is no statute author-

izing the court in'a case such-as this to allow interest.
And perhaps in passing one might point out that in

(1) The Empropriation Act, .62 64 Vict. ¢ 22, 8.8, 1 & 2. i
'V'ict.g,. 1388 20&30, and 63&  (2) 62 Vict, c. 38, s, 4.
" :
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1901  that respect the statute law of Canada is notless liberal

Tas than that of other countries. In England there is mno
énl‘;;’ln‘;‘ statute allowing interest to be recovered in such a
RarLway case; and in the United States it is expressly enacted
Cou:mr that no interest shall be allowed on any claim up to
THE KING. the time of the rendition of the judgment by the Court

Beasons  of Claims, unless upon a contract expressly stipulating
Judgment. for the payment of interest (1).

It is certain alsothat thereis in this case no contract
on the part of the Crown to pay interest That being
80, it only remains to ask the question, whether or not
damages in the nature of interest may be allowed for
the wrongful exaction of the duties, or for the wrong-
ful detention of the money. But that obviously can-
not be done without making the Crown liable for a
wrong done to the suppliant. And the Crown can, in
law, do no wrong, and for the wrongs of its servants
it is not answerable, unless expressly made liable by
statute. '

Then with regard te the wrongful detention of
money, the case of The London Chatham and Dover
Railway Co. v. The South Eastern Railway Co. (2} is an
authority that even as between subject and subject
interest cannot at the common law be given by way
of damages for the detention of a debt, the law upon
the subject, unsatisfactory as it was said to be, having
been too long settled to be departed from.

There are of course statutes such as the Acts of the
Parliament of the United Kingdom, 3 & 4 Wm V.
c. 42, s.8. 28 & 2%, which make interest or damages in
the nature of interest recoverable in cases whereit was
not recoverable at common law. The provisions
of that Act either by express re-enactment here, or by

(1) Acts of the 3rd of March, IThe United States, 1 C. Cls. 232.
1863, R.S.U.S. 5. 109; Tdloy v. (2) [1693];L. R. App. Cas. 429,
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reason of its application as part of the law of England, 1901

is in force in most of the Provinces of Canada (I). Trm
The Act in force in the Province of Ontario goes é;;f;‘&

further than the English Aect and provides that inter- - Rarnway

est shall be payable in all cases in which it was pay- OM: Ax
able by law, or in which it has been usual for a jury TH“_K_ING'
to allow interest. See Michie v. Reymolds (2); and Resdons
McCullough v. Newlove (8). But the rights and prero ndsment
gatives of the Crown are not affected by these statutes,
" it not heing provided therein that the Crown. shall be
bound thereby.
If the action were against the €rown’s officer he
would be bound, and his liability to damages in the
nature of interest would depend upon the law in force
in the province in which the cause of action arose.
But not so with respect to the Crown.
It has Been held by the Supreme Court of Massa-
chusetts that where taxes, assessed without authority,
- are recovered back; interest may also be recovered.
The Boston and Sandwich Glas:s' Co. v. The City of
Boston (4); but the Crown stands in this respect in a
wholly different. position- from a civic or municipal
corporation.
Then there is a class of cases in which Where
administration ow behalf of the Crown to the estate of
a personr dying intestate without leaving any known
next of kin is taken out, and the preceeds are paid
into the treasury; if thereafter the next of kin
obtains a decree in his favour interest is allowed on
such proceeds, (Tumer v. Maule (1); Edgar v. Rey-

(1) 7 W, 4 (W.C.) c. 3, s 20, & 232 ;12 Viet. c.. 39 (N B:) ss: 27
; Co 8. U, Coe 43 88 1, 3; &28; € 8. N.B.c. 3788 LI8 &
. 8. 0. ([877) ¢ 50, ss. 266, 268 119; 28 Viet. (P.E.I.)c. 6,88 4 & 5.
. 8. 0. (1897) c. 51,8s. 113, 115; (2) 24 U. C. @. B, 303,

. 5. N, 8. 1st 8. ¢. 82, ss: 4& 5; (3) 27 Ont, R 627.

. S.N. S 4th 8 ¢ 94, s 231 (4) 4 Metcalfe 181.

bdtdbdbdﬁ
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nolds (2); Attorney-General and Reynolds v. Kohler (3);
Bauer v. Mitford (4); Partington v. The Attorney-Gene-
ral (5). But in these cases the action was brought
against the Crown’s nominee or representative, not
against the Crown itself by petition of right. They
stand upon a footing of their own and canunot be con-
sidered as aunthorities for the proposition that the
Crown is liable for damages in the nature of interest.
In the case of The Toronto Railway Co. v. The Queen

(6) the plaintiff recovered against the Crown the

amount of certain duties of customs paid under protest
and interest on that amount. But glthough interest
was claimed by the plaintiff in the statement of claim,
the question of the Crown's liability to pay it was not
raised until after the Queen’s order had been made.
Subsequently a petition was presented praying that
the order should be so amended as to make it clear
that the question of interest claimed in the action had
not been concluded but left open to be dealt with by
the tribunal below. "~The petition was dismissed.
Lord Macnaghten is reported, by the shorthand writer
who took noles of the argument, to have stated that
that question was not presented when the case was
before the Judicial Committee of the Privy Council,
and that he could hardly understand the Government,
who have wrongly taken a person’s money, refusing
to pay interest upon it; that he could quite under-
stand that the representatives of the Government
would not think of arguing such a question and’ that.
he did not think they ought to. The case cannot, how-
ever, be taken as an authority that the Crown may be
condemned to pay interest, or declared liable therefor
in such a case, if the Government refuses to pay it out.

(1) 18 L. J. Ch, N. S, 454, (4) 3 L. T. N. 8. 575.

(2) 27 L. J. Ch. N. 8. 562. (5) L. R. 4 E. & I, App. 101.
(3) 9 H. L. C. 655, (6) [1896] App. Cas. 551.
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of money available for the purpose, if any, or to invite 1901
'Parliament to make provision for its payment in case  Tgr
no money is so available. That isa qqestion for the é;;l};;i
Crown’s advisers, and the responsibility of deciding it Ramway
rests with them and not with the court. 'OOM,I:_ANY
On the question of the Crown’s liability for interest, TEE Kva,

it does appear to be.-clear that the law is as briefly ®easons
stated by the Master of the Rolls, in In-re Gosman (1), Judgment.
that interest is only payable by the Crown by statute

or by contract. -

Then as to damages for the detentlon of the ship,
that stands on the same footing as damages by way of .
interest. ‘In each case the damages would be given
for a wrong done. Those arising from the detention
of a ship might in some cases be greatly the more
important, and the hardship arising therefrom much
greater than that accruing from' the detention of the
money. But as.the law stunds the Crown is not liable
for the wrong done, although its officer, unless pro-
tected by staiute, may be..

With reference to the questions of 1nterest on the
duties paid, and of damages for the detention of the
ship, the judgment of the court is that the company
suppliant is not entitled to any portlon of the rehef ‘
claimed.

.Tudgment accordingly.
Solicitor for suppliants: H. C. Hamilton. -

" Solicitor for respondent: E. L. Newcombe.

(1) L.R.17Ch. D. 772 ;45 L. T. N: S. 268 ; 50 L. J. N. §. 624,

"~
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