70

1919

e i el

March 8.

EXCHEQUER COURT REPORTS. [VOL. XIX.

v

BriTisur CoLuMBIA ADMIRALTY DISTRICT.

THE “ANDREW KELLY”, ¢
- ~ PramNTirr;
V. ’

THE ‘“COMMODORE"’,
DEFENDANT..

Salvage—Definition of—Proof—“Official log”—Amendment to log—
Merchant Shipping Act, art, 239 and following.

During a heavy casterly gale, the “Commodore”, towing the barge
“St. David”, and bound from Valdez to Anyox, B.C., had her rudder
carried away and two of her four propeller blades broken, and was
rendered practically helpless. She was drifting and leaking fast and
was flying distress signals. The plaintiff managed to make fast a
line to the “Commodore” and after twice breaking away succeeded:
in towing defendant into safety.

Held, that the services rendered were skilful, considerable andi
meritorious, and, while not in a strict sense unusually hazardous, were
in the nature of salvage services and not merely of the nature of
towage,

Vermont Steamship Co. v. The Abby Palmer (1904), 8 Can. Ex.
446, and 9 Can. Ex. 1, referred to.

. 2. That the “log” kept in this case was an “ordinary ship’s log”
and not “official” within the meaning of sec. 289, Merchant Shipping
Act, and statements therein will not be accepted in evidence for the
ship, but may be used against it to correct a statement made at a
subsequent time. '

3. One year and four months after the accident, it is asked to add
sheets of manuscript notes to the log, alleged to have been made by
the master, but not proved to have been made at the time nor for
the purposes of incorporation in the “log”.

Held, that permission to so amend the “log” will be refused.’

Bryee v. C.P.R. Co., (1907), 18 B.C.R, 96, (affirmed by P.C. 15
B.C.R. 510), referred to.
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: THIS is an action for salvage services rendered by
the plamtlff trawler against the tug ‘‘ Commodore’’.
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The case was heard at Vancouver on March 4 and . cOMTmoﬁm "
5 before the Honourable Mr. Justice Martin, Loecal Reasons for

Judge in Admn alty. 3 L

The facts of the case are stated in the Judgment |

hereinafter printed. =~ - ' _
" E. C. Mayers, for plamtlff ‘. o
E. P. Davis, K.C,, for defendant. -

Marrin, L.J. A (March 8 1919) 1endered Judg-
ment.

This is an action for salvage services rendered byv
‘the steam trawler ‘‘Andrew Kelly”’ (95 registered

tons), to the tug “‘Commodore” (216 registered
tons), in the North Pacific Ocean on the Alaskan
" coast off Yakutat Bay, in October, 1917. Briefly, it

appears that the ‘‘Commodore’’ bound from Valdez

to Anyox, B.C.yhaving in tow the barge ‘“St. David”’
laden with copper ore, while about 60 miles south
west of Yakutat during a heavy’ easterly gale, had

" her rudder carried away and two of her four pro-

peller blades broken about 4 o’clock a.m. on October
28, which rendered her practically helpless, and
she continued to drift, leaking fast through a dam-
aged stern post or stern bearings, and sending up

‘and flying distress signals, with the leak increasing

and the pumping gear damaged so that the hand

~ pump had to he resorted to, till about noon of the

29th, when the ‘‘ Andrew Kelly’’ came to her assist-

Judgment,

' f

‘ance and finally made fast about 2.15 and began to -

tow her to Yakutat, but she broke adrift in-about .'
half ‘an hour. The ‘“Kelly’’ made fa‘,sltl again and,
* towed the ‘‘Commodore’’ and barge for about nine -
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hours at a speed of about 3 knots towards Cape
Spencer, Cross Sound, in an east by south direction,
which was the safest course in the existing heavy
sea and wind, which had been moderating before
6 p.m. but increased thereafter, and by midnight
the wind had hauled back to the eastward and was
blowing a gale. Shortly after midnight, on October
30,.the tug and barge again broke adrift owing to the
tug’s chain cable having parted. After some inevit-

able delay in picking up the fouled gear in the dark-

ness, the trawler went after the tug, and picking up
her search light, reached her about 4.30 o’clock on
the 30th and stood by her till daylight (at which
time the wind had dropped but the sea was still
high) and after sending a life boat at the request of
the tug, this letter, thrown into the boat in a tin can,

‘was sent by her mastel to the master of the trawler:

“‘Dear Captain:—
““We are leaking badly, pr opellel and rudder
‘“gone, our main discharge pipe broken and only
““‘able to give very little assistance with our engines.
‘“Weather conditions very unfavourable; we
““are scared to get a lee shore and have to abandon
““‘the two ships, in our opinion we think it advisable
“‘to abandon the barge, whilst you can get the crew
“‘off and proceed to some safety with Commodore.
| ‘‘ After reading this please pass it on to the
‘“‘barge captain, also state your opinion on this paper
“and let Capt. Bistrom add his and b1 ing the paper

‘““back. :
. A. J. Brorxe”’.

The master of the trawler decided to make a final

- effort to tow both the tug and the barge, and made

" fast again about 8.30 but after towing about 25 min-

" utes-towards Yakutat, then distant about 30 miles,
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- they broke adrift aoam, so he declded it was impos- j,?}_f,
sible to tow both and sent a life boat to the barge T5 Avpeew
and took the master and seven men off ‘her in two Tae .

*“CoM MODORE.”’

_ trips and then made fast again to the tug for the = —
fourth time about 2.30, and succeeded in towing her Judgment.
safely into Yakutat that same night about 9 o’clock,
. after having to heave-to outside owing t0 a heavy
- squall of snow which started about 5.30 off Ocean
Cape. - :
Later the barge Wlth her valuable cargo, worth
about $370,000, was picked up by the tug ‘‘Daniel
‘Kern’’thenin Yakutat, in moderate Weather, but was
lost for some strange reason in coming into Yakutat
ona calm night. The twelve fishermen on the ‘‘An-
drew Kelly” had refused to consent to look for the
barge the next morning, October 31, rio more lives.
“being in danger; on the ¢‘Kelly’’ there were 24 souls
all told. The injuries sustained by the “Commo-
dore’’ were: various and serious and were adjusted -
by the underwriters at $15,934. - ¢ Co
. The value of the ‘“Commodore?’’, exclusive of the-
barge, is agreed to be $75,000. A dispute arose as '
to the value of the ‘“ Andrew Kelly’’., Iam’of opin-
" ion that at the time of the salvage a fair valuation
would be $100,000. She had also.40,000 Ibs. of hali-
- but on boaxrd, her full load being 160,000.1bs.

It is not, and could not be disputed on the facts
‘that salvage services had not been rendered, but it
was suggested that they were more in the nature of .
towage. 1 am unable, however, to. take that view;

- they were, ‘while not in the strict sense unusually
hazardous, -nevertheless skilful, conelderable, and
meriforious, and after a careful consideration of all -
the circumstances I fix the sum of $4, OOO as my view
of a just reward therefor. :
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2319 It was truly submitted by the defendant’s counsel

Tnie “ANDREW

keive  that the services here were not of so dangerous or
‘(Couﬁ’}gm.” deserving a nature as those before me in the Ver-
Ressonstor  ONE Steamship Co. v. The ‘“ Abby Paliner,”” where-
Judgment. iy the leading authorities are cited, and in which the
sum of $3,500 was ultimately awarded (after an
appeal cansed largely, I may say, by an oversight of
counsel 1n omitting to put forward certain items of .
loss to the salving ship which were not in dispute)
the salving ship and cargo valued at $350,000 having
been placed in a hazardous position, yet they were
of the nature indicated and the times are consider-
ably more expensive, money, consequently, not hav-
ing the same value; so I feel that if I have erred it
has been on the safe side. Of course if the barge
had been salved a large sum would have been well
earned. ' _
The award I apportion, in the exercise of my dis-
cretion, as follows, on the principles cited in The
Vancouver Tugboat Co. v. The “‘Prince Albert’’?

To the owners (34 of total award)......... $3,000
To the master (1-3 of the balance) ........ 334
To the pilot, the mate, and the chief engineer

each $90 ............cocove.. cove. o 270
To the 2nd and 3rd engineers each $65.... . 130

To 3 firemen, 1 coal passer, 1 cook, 1 deck-
hand, and Robert W. Thompson, a
fisherman, who went in the life boat
and appeared as a witness, in all 7 men,

$4,000
A claim in writing has been put in signed by seven
of the twelve fishermen (other than said Thompson)

18 Can. Ex. 446, 9 Can. Ex. 1. )
2 (1913), Mayers Adm. Law 543, and Kennedy on Salvage 2nd ed.
(1907), 168 ef seq.
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who Were not members of the crew, asking:for $75

per man, not alleging any assistance in salving but
simply that they were prevented from fishing for the
. time occupied in salving, but no one has come for-

ward in support of it and I am left in the dark as to
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whether ‘or not, during. that more or less stormy- .
period fishing could have been carried on at all, or °

to what extent. It does notappear that any of these
claimants did in fact give any assistance in the sal-

vage service, which passengers must do before their .

claims can be recognized. The ‘Coriolanus,' and
moreover they refused to go out to assist in the sal-
vage of the barge as above noted though a large re-
ward would have been reaped if successful, as was
- most probable. In the absence of any further facts
being put forward on their behalf in the usual way
(K ennedy y on.Salvage, supra), which would give
these claims a méritorious complexion I do not. feel
warlanted in taking action thereon. '

Thele remains a question of evidence regarding
the log. No ““official log’’ in the proper sense of the
- word in the Merchant Shipping Act, sec. 239-243,

was kept but simply- the ‘““ordinary ship’s log”’, sec.
239 (3) ;* which is not evidence for the ship for which
it is kept but against it, though being ‘‘a statement.
made by the master at a time being contemporaneons.

with the event and therefore more likely to be cor-
rect it may be used for the purpose only of correct-
ing a statement made at a subsequent time’’.—The
“Simgapore’’*; Vide also the ““ Henry Coxon’’® The
“Earl of Dumjfries”’® and cases cited in Marsden’s

1 (1890), 15 P.D. 108. .

"' 28¢e 8 Enc. L.E. 90, 26 Hals. 82; Marsden’s Dagest 850.
3 Maclachlan on Shipping, 5th ed. (1911), 211.

1 (1866), L.R. 1 P.C. 378.

5 (1878), 3 P.D. 156.

s (1885), 10 P.D, 8L
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1919 Dug., supra. In the ship’s log in question, entitled :
Tue “Axprew (EPilot House Log Book’’, kept by the master, the

KeLLy”
v

“Cwﬁgm , only entry relating to the salvage is as follows:
Rommror | ‘Oct. 29th, 10 a.m. Sited (sic) tow.
Judgment. 10.30 a.m. Sited tow boat with barge.
¢St. David (sic) in tow with flag at her
““foremast head for help. '
““Qct. 31st, 2.45. Left Yakutat.”
.There is no blank space, between said dates, the
~ entries following on thus omitting any reference to
any occurrences between the sighting and leaving
Yakutat. The plaintiff’s counsel applies to have
three sheets of manuscript notes, produced by the
master in the witness box, admitted in evidence as
part of the ship’s log on the ground that they were
notes made at the time by the officer on the ship who
kept the log (here the highest officer, the master)
and therefore ought to be incorporated with it.
- In Bryce v. C. P. R. Co.'; affirmed by the Privy
Counecil,? T had to deal with the case of changes in a
rough or scrap log of a nature similar to the one in
.question, made at the time, but what I am now asked
to do is to sanction changes, by way of addition, after
a lapse of more than a year and four months. Apart
from all other aspects of the matter on this ground
alone I must refuse the application being of the
opinion that it would be too dangerous to open such
a door. The master has not even ventured to say
that he made these notes at the time for the purpose
and with the intention of adding them to the log at
- the earliest opportunity and the way in which the
entry is made would discourage such a view of the
matter, and this is not a case of rough notes having

113 B.C.R. 96.
215 B.C.R. 510,
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been mislaid and the entry being left consequently  1°13
incomplete. ‘Apart, therefore, from other questions Tw%  Avmew
raiéed on the application of the Act and sees: 260,  Tuie"
263-4, I think the said notes cannot be admitted in ;::::::z
evidence as part of the log, but only to refresh the ‘Judgment.
witnesses’ memory apart from the same.. . '

Let judgment be entered in favour of the plamt1ff

for $4,000 and costs.

'Judgment according’ly.
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