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Infringement of putent— Actions taken in different cowrts—Dismissal of
application for interim wnjunction—Nemo bis vexars debet pro und et
edtdem causd.

Where the Judge of the Exchequer Court wasasked to grant an interim
injunction to restrain an infringement of a patent of invention,
and it appeared that similar proceedings had been previously
taken in a provinecial court of concurrent jurisdiction, which had
not been discontinued at the time of such application being made,
this court refused the application upon the principle that a de-
fendant ought not to be doubly vexed for one and the same caunse
of action.

THIS was an application for an interim injunction to re-

strain an alleged infringement of a patent of invention.

The plaintiffs had taken an action in the Superior
Court of the Province of Quebec against the same de-
fendants, in which, amongst other grounds of relief,
they asked for an imterim injunction similar to that
asked for on the present application. It is not neces-
sary for the purposes of this application to set out the
facts of the main case.

The application came on for argument before the
Judge of the Exchequer Court, at Montreal, on the
16th day of March, 1897.

C. A. Duclos, in support of the application: We con-
tend that as the validity of the plaintiffs’ patent had been
determined recently in the Exchequer Court, and that
the affidavits upon which the present application‘ was
based showed that the defendants in this case had
been guilty of infringement, the court should have no
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hesitation in granting the énterim injunction asked for. 1897
J. E. Martin, contra, cites 55-56 Vict. c. 24, sec. 1; Trg Ausr

15 and 16 Viet. (Imp.) ¢. 88; and sec. 4787 of The C%";ﬁ;’;
Revised Statutes of the United States. : COMPANY
C. B. Carter, Q.C., followed, contending that the DRE:énEL.
plaintiffs, having taken proceedings in the Superior , ——
Court of the Province of Quebec in which they sought °fComnsel-
the same relief as that which they asked on this applica-
tion, should have discontinued such proceedings before
they came into this court seeking to obtain an injunc-
tion. Furthermore, he contended that there had been
an unusual and unreasonable delay since the institation
of the action in the Superior Court before they took
any steps to obtain an injunction. An unreasonable
delay to prosecute an infringer after having acquired
information of the infringement will induce the court
to refuse an {nterim injunction. (Cites Am. & Eng.
Ency. Law, Vol. 18, pp. 81-82.) .
Mr. Duclos, in reply : The decree of the Superior
Court will only extend to the Province of Quebec,
whilst the process of the Exchequer Court will run all
over the Dominion. An injunction of the Superior
Court would not stop the defendant in Ontario.

THE JUDGE oF THE EXCHEQUER COURT now (March
22nd, 1897) delivered judgment ‘

In this case, I think that the objection taken by Mr.
Martin and Mr. Oarter for the defendants, that there is
an action pending in the Superior Court of the Pro-
vince of Quebec against the same defendants, in which
- the plaintiffs seek an injunction against the defendants
on the same grounds as are now put forward, ought to
prevail. It is true, of course, that the process of this
court runs farther than a writ of the Superior Court,
but I do not see that that makes any difference in the
principles on which this application should be decided.
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1897 I think the application should be dismissed, and
Tae Aver With costs; but the plaintiffs have liberty to renew
CIEN;TA}’JII’;;T the application if the action in the Superior Court of
Company the province is discontinued. The plaintiffs should, it
DrEscmgs. S€ems to me, elect either to prosecute the matter in the

fomeons Superior Court or in this court. To allow both suits
Judpoment. 10 proceed at the same time would contravene the
principle that a defendant ought not to be doubly

vexed for one and the same cause of action.

Judgment accordingly.
Solicitors for plaintiffs: Atwater, Duclos & Mackie.
Solicitor for defendants: J. E. Martin.
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