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CORRIGENDA

On page 425 the word i{angible in the ninth line of the head-
note should of course be intangible.

On page 450 defendant’s name in the style of cause should
read: Radio Corporation of America.

vi



MEMORANDA RESPECTING APPEALS
TO THE
SUPREME COURT OF CANADA

APPELS A LA COUR SUPREME DU CANADA

Aaron’s (Prince Albert) Ltd. v. Minister of National Revenue [1967] 1 Ex.C.R.
21. Appeal discontinued.

Benaby Realties Lid. v. Minister of National Revenue (No. 1) [1967] 1
Ex.C.R. 499. Appeal allowed.

Benaby Realties Ltd. v. Minister of National Revenue (No. 2) [1967] 1
Ex.C.R. 509. Appeal allowed.

Bomford Timber Lid. v. V. Jackson [1966] Ex.C.R. 485. Appeal dismissed.

British Columbia Power Corp. Lid. v. Minister of National Revenue [1967]
1 Ex.C.R. 109. Appeal allowed in part.

Bronze Memorials Lid. v. Minister of Naiional Revenue [1967] 1 Ex.C.R.
437. Appeal pending.

Carborundum Co. v. Norton Co. [1967] 1 Ex.C.R. 466. Appeal allowed.

Composers, Authors & Publishers Ass'n. of Canada Lid. v. CTV Television
Network Ltd. et ol [1966] Ex.C.R. 872. Appeal pending.

DeF'rees v. Dominion Aulo Accessories Lid. [1967] 1 Ex.C.R. 46. Appeal
pending.

Diamond et al v. Minister of National Revenue [1967] 1 Ex.C.R. 541, Appeal
discontinued.

Dimensional Investments Lid. v. The Queen [1966] Ex.C.R. 761. Appeal
dismissed.

Dominion Dairies Lid. v. Minister of National Revenue [1966] Ex.C.R. 397.
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Dubiner v. Cheerio Toys & Games Ltd. [1966] Ex.C.R. 801. Appeal dismissed.

E. I. Du Poni de Nemours & Co. v. Montecatini-Societa Generale per
L’'Industria Mineraria E. Chimica [1966] Ex.C.R. 959. Appeal dis-
missed.

Esson. & Sons Ltd. v. Minister of National Revenue [1967] 1 Ex.C.R. 82.
Appeal dismissed.

Farmers Mutual Petroleum Lid. v. Minister of National Revenue [1966]
Ex.C.R. 1126. Appeal dismissed.

Federal Farms Lid. v. Minaster of National Revenue [1966] Ex.C.R. 410.
Appeal dismissed.

Floor & Wall Covering Distributors Lid. et al v. Minister of National Revenue
[1967] 1 Ex.C.R. 390. Appeal pending.

Florence Realty Co. Ltd. v. The Queen [1967] 1 Ex.C.R. 226. Appeal dis-
missed.

Freeholders Oil Co. Lid. v. Minister of National Revenue [1966] Ex.C.R.
1144. Appeal discontinued.

Freud v. Minister of National Revenue [1967] 1 Ex.C.R. 293. Appeal pending.
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viii APPELS A LA COUR SUPREME DU CANADA

Furness, Withy & Co. Ltd. v. Minister of National Revenue [1967] 1 Ex.C.R.
353. Appeal pending.

Gagné v. La Reine [1967] 1 R.C. de I'E. 263. Appel interjeté.
Huni et al v. The Queen [1967] 1 Ex.C.R. 101. Appeal pending.

Minister of Nalional Revenue v. Consolidated Mogul Mines Lid. [1966]
Ex.C.R. 350. Appeal pending.
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297. Appeal allowed.

Morgan Securities v. Minister of National Revenue [1967] 1 Ex.C.R. 535.
Appeal discontinued.
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Reader’s Digest Ass'n. (Canada) Lid., The v. Minister of National Revenue
[1967] 1 Ex.C.R. 394. Appeal pending.

Royal Trust Co. et al v. Minister of National Revenue [1967] 1 Ex.C.R. 414.
Appeal pending.

Southam Business Publicattons v. Minister of National Revenue [1966]
Ex.C.R. 1055. Appeal dismissed.

Texaco Development Corp. v. Schlumberger Ltd. [1967] 1 Ex.C.R. 459.
Appeal pending.

Union Carbide Canada Lid v». Trans-Canadian Feeds Lid. et al [1966]
Ex.C.R 884 Appea! pending.

Vineland Quarries & Crushed Stone Lid. v. Minister of National Revenue
(1966] Ex.C R. 417. Appeal dismissed.

Wilkinson Sword (Canada) Lid. v. Juda [1967] 1 Ex.C.R. 421. Appeal
pending
Wood v. Minister of National Revenue [1967] 1 Ex.C.R. 199. Appeal pending.

York Marble, Tile & Terrazzo Lid. v. The Queen [1966] Ex.C.R. 1039. Appeal
pending.
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1 Ex.CR. EXCHEQUER COURT OF CANADA [1967]

BETWEEN : Ofgaﬁi"a
THE MINISTER OF NATIONAL Nov. 10
PLAINTIFF; —
REVENUE ................... EGE
AND Mar. 4
CANADIAN JAVELIN LIMITED ......... DEFENDANT;
AND
WABUSH MINES ... GARNISHEE.

Income tax—Ezecution—Garnishment (Saisie-Arrét) in Quebec—Validity
of seruvice on jownt venturers—Income Tax Act, ss. 119, 120—Quebec
Code of Cwwnl Procedure, Arts. 81a, 139, 142, 678—Ezxchequer Court Act,
ss. 84, 66—Exchequer Court Rule 281.

Following registration by the Minister of National Revenue under s. 119
of the Income Tazx Act of a certificate having the effect of a judgment
for debt agamst Canadian Javeln Ltd, a Newfoundland corporation,
a writ of garmshment (saisie-arrét) issued out of the Exchequer Court
was served at the Montreal office of a group of companies registered
in the name “Wabush Mines” under the Partnership Declaration Act,
R S.Q. 1941, c. 277, to carry on the business of iron development in
Quebec and Newfoundland as a joint venture. Certain sums were
payable by one or more of these companies to Canadian Javeln Ltd
under a contract and lease with respect to the acquisition of shares in
a raillway company serving the iron ore property and the right to
mine the ore On return of the writ of garmishment apphcation was

made by the defendant and garnishee for determination of certain
matters.

Held: (1) The ssue of a writ of garnishment (saisie-arrét) for the enforce-
ment in Quebec of a judgment of the Exchequer Court for debt is
authorized by s. 54 of the Ezchequer Court Act.

(2) Service of the writ at the garmishee’s Montreal office is valid under
Arts. 8la and 142 of the Quebec Code of Civil Procedure if the
garmishee is not a partnership, and under Art. 139 if it is a partner-
ship, and it is therefore the mode of service stipulated by s. 56 of the
Ezchequer Court Act provided that the property seized is situated in
Quebec—a question not open for decision on this proceeding.

(3) Whle the writ served may have violated the requirement of Art. 678
of the Quebec Code of Cuil Procedure in failing specifically to require
the defendant to show cause why the serzure should not be declared
valid an amendment should be permutted under Exchequer Court R.
281 to remedy the defect.

(4

~

It 18 not a valid objection that a method of garnishing debts owing to
a delinquent taxpayer is laid down by s. 120 of the Income Taz Act.

INTERLOCUTORY APPLICATION.
Vincent W. Kooiman for plaintiff.
Lawrence A. Poitras for defendant.

J. W. Brown for garnishee.
94065—13%



4 1 RC.del'. COUR DE L’ECHIQUIER DU CANADA 19671

E’E‘f TaUrLOW J.:—Upon the return of a Writ of Garnish-

Mmviser oF ment (Saisie-Arrét) issued by the Minister of National
NATIONAL .

Revenve  Revenue to enforce payment of an amount certified, pursu-

Canooayy 806 0 8. 119(1) of the Income Taz Act, to be payable by

Javeuy Lo, Canadian Javelin Limited and not paid, application was

Wiesz Made for determination of a number of objections, some

Mmes  paised on behalf of the above-named Wabush Mines and

others on behalf of Canadian Javelin Limited. Some of

these objections are of a preliminary nature as challenging

the availability of such a procedure in this Court or the

manner in which it has been carried out and these may, I

think, be dealt with conveniently at this stage. However, in

so far as the objections have to do with the debt or debts, if

any, to which the seizure may apply it is my view that they

must be raised in the appropriate manner at a subsequent

stage of the proceedings and accordingly I do not propose

to deal with them at this time.

By s. 119(2) of the Income Tax Act a certificate under
8. 119(1) when registered in this Court “has the same force
and effect, and all proceedings may be taken thereon, as if
the certificate where a judgment” of the Court for a debt of
the amount specified therein plus interest.

Section 54 of the Exchequer Court Act® provides that:

54. In addition to any writs of execution that are prescribed by
general rules or orders, the Court may issue writs of execution against the
person or the goods, lands or other property of any party, of the same
tenor and effect as those that may be issued out of any of the superior
courts of the province in which any judgment or order is to be executed;
and where, by the law of the province, an order of a judge is required for
the issue of any writ of execution, a judge of the court may make a
similar order, as regards like executions to issue out of the court.

Procedure by writ of garnishment (saisie-arrét) of the
kind issued in this case is a method of attaching and realiz-
ing upon debts owing to a judgment debtor which is pro-
vided for in the Province of Quebec by Articles 677 et seq. of
the Quebec Code of Civil Procedure. Whether s. 54 of the
Exchequer Court Act makes that procedure available in a
case such as this, where the certificate having the effect of a
judgment is not one that is necessarily to be executed in
the Province of Quebec, is a matter on which I have had
some doubt. Read by itself the section appears at first sight
to be aimed at providing a procedure for enforcing a judg-

1RS.C. 1952, c. 148 2RS8.C. 1952, c. 98.
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ment requiring the doing of some act that is to be done 195

within a particular province rather than at providing addi- Muvisrer or
NaATIONAL

tional forms of execution for the recovery of money. How- Rmmm

ever, having regard to the provision that the writs of N TAN

execution referred to in the section are “in addition to” JAVELINLTD

those provided for by general rules and orders and having wigsn

regard as well to what seems to me to be an overall object ~Mmes

of sections 54 to 57 inclusive to make available for the Thurlowd.

enforcement of the judgments of this Court within each ™

provinee all the forms of execution in use in that province

in the enforcement of the judgments of its superior courts I

can see no sufficient reason for restricting the scope of s. 54

to writs of execution to enforce judgments which are con-

cerned only with some act required to be carried out in a

particular province. It follows that s. 54 applies to author-

ize the use of procedure by writ of garnishment (saisie-

arrét) to enforce in the Provinee of Quebec payment of a

judgment of this Court for debt and, in consequence of

8. 119(2) of the Income Tax Act, to enforce payment of the

amount shown to be due by a certificate under s. 119(1)

when registered in this Court pursuant to s. 119(2).

The next question is that of the validity of the service of
the writ of garnishment (saisie-arrét) on the above-named
Wabush Mines. This appears to me to be closely allied to
the question (which, however, was not raised) of how par-
ties may be joined in such a proceeding. By s. 56 of the
Exchequer Court Act it is provided that:

56. All writs of execution against real or personal property, as well
those prescribed by general rules and orders as those hereinbefore author-
ized, shall, unless otherwise provided by general rule or order, be executed,
as regards the property liable to execution and the mode of seizure and
sale, as nearly as possible in the same manner as similar writs, issued out
of the superior courts of the province in which the property to be seized is
situated, are, by the law of the province, required to be executed; and
such writs shall bind property in the same manrer as such similar writs,
and the rights of purchasers thereunder are the same as those of purchas-
ers under such similar writs.

In my opinion the effect of this provision, as applied to a
case such as this, is that in the absence of any general rule
or order providing otherwise, and I know of none, as re-
gards the property to be seized and the mode of seizure, the
writ of execution shall be executed in the same manner, as
nearly as possible, as a similar writ issued out of a superior
court of the province in which the property is situated is,
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E‘f by the law of that provinee, required to be executed. It will

Mﬁﬁﬁi‘; or be observed that the mode of seizure which is to be fol-
Revenue 1owed is that of the province in which the property is
Canoony Situated and where the situs of the property is disputed this

Javeuw Lo will necessarily entail at some stage an inquiry into and a
Wasoss  determination of the situs of the property in order to deter-

MI_NES mine whether the mode of seizure which has been followed

ThurlowJ. has been proper. Obviously a mode of seizure which is

" peculiar to a particular province will not be appropriate

unless the property is situated in that province.

At this point several provisions of the Code of Civil
Procedure of the Province of Quebec become relevant but
before citing them it will be convenient to refer to the
nature of the entity named in the present case as the
garnishee.

Wabush Mines is the name given to a joint venture in
which Wabush Iron Co. Limited, an Ohio corporation, and
four Canadian corporations, two of which have their head
offices and principal places of business in the Province of
Ontario and the other two of which have their head offices
and principal places of business in the Province of Quebec,
are engaged as parties. The venture was formed for the
purpose of completing the commercial development of and
eventually operating extensive iron ore deposits at Wabush
Lake, Labrador, in the Province of Newfoundland. It is
registered under the provisions of the Partnership Decla-
ration Act* of the Province of Quebec on a declaration,
executed by the five corporations, which certifies that they
have carried on and intend to carry on the business of iron
ore development and production at the City of Montreal
and elsewhere in the Provinces of Quebec and Newfound-
land in cooperation as parties to a joint venture under the
name and style of Wabush Mines and that the said joint
venture has subsisted since the first day of November, 1961.

Under a contract and a lease made between Canadian
Javelin Limited, a Canadian company having its head office
at St. John’s, Newfoundland, and Wabush Iron Co. Limited
the latter acquired the right to certain shares in a railway
company serving the property on which the ore deposits are
found and the right to mine the ore and in turn undertook

1RSQ. 1941, c. 277.
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to pay to Canadian Javelin Limited as consideration there- Ej‘f

for substantial sums of money, most of which sums have Minisrer or
not yet accrued due. By virtue of assignments made by %ﬁ%ﬁrﬁ
Wabush Iron Co. Limited each of the four Canadian corpo- Canoran
rations which are parties to the joint venture became en- Javerin Lro.
titled to certain undivided interests in the rights aceruing to v, ppex
Wabush Iron Co. Limited under the contract and lease and  MrvEs
undertook to pay a proportionate part of the consideration ThurlowJ.
payable by Wabush Iron Co. Limited therefor and to in- =
demnify the latter to that extent in respect of its obliga-

tions to Canadian Javelin Limited. It is admitted that the
obligations of the joint venturers to each other and to

Canadian Javelin Limited are several only and not joint.

The joint venturers have employed another Ohio corpo-
ration to manage the venture and they maintain an office
in Montreal and have a substantial investment in docking
and harbour facilities at Seven Islands in the Provinece of
Quebec. The office at Montreal is primarily a construction
office for the supervision of the Seven Islands project and
deals with engineering, purchasing, aceounting and indus-
trial relations matters incidental to that project. About 100
persons are employed at the office some of whom are em-
ployees of the joint venturers and others are employees of
the managing corporation. The writ of garnishment (sai-
sie-arrét) named Canadian Javelin Limited as defendant
and Wabush Mines as garnishee and it was served on the
latter “en parlant et laissant” a copy of the writ with “une
personne raisonnable employée et en charge au prinecipal
bureau d’affaires” at the address of the Montreal office.

Counsel for the Minister sought to justify this method of
proceeding under Articles 81a and 679 of the Quebec Code
of Civil Procedure. By Article 81a, as enacted by Statutes
of Quebec 1960, c. 99, s. 6%, it is provided that:

8la. Any group of persons associated for the pursuit in common of
objects or advantages of an industrial, commercial or professional nature
in this province, which does not possess therein a collective civil personal-
ity legally recognmized and is not a partnership within the meaning of the
Civil Code, may be summoned, for the purposes of any recourse provided
by the laws of the province, before the courts of the latter, by serving the
action or other proceeding introductive of suit on one of the officers of the

18ee International Ladies Garment Workers Union et al v. Rothman
[1941] S.CR. 388.



1966

——
MiNISTER OF
NATIONAL
REeveNUE

v,
CANADIAN
JAvELIN Lip.
v.
‘WABUSH
Mings

Tha J.

1 RC.de'. COUR DE L’ECHIQUIER DU CANADA [1967]

group in question, at his ordinary or recognized office, or by summoning
such group collectively under the name by which it designates itself or is
commonly designated or known.

Summoning by either of the methods specified in the preceding
paragraph shall avail against all the members of the group summoned and
the judgments rendered in the cause shall be executory against all the
moveable and immoveable property of such group.

The first paragraph of Article 679 is as follows:

Art. 679. The rules concerning the service of ordinary writs of summons
apply to seizures by garnishment.

Reference may also be made to Articles 127, 128 and 142 by
which it is provided that:

Art. 127. Service is effected by leaving with the defendant a copy of
the writ of summons, and of the declaration, if there is one.

Art. 128. Service must be made either upon the defendant in person,
or at his domicile or at the place of his ordinary residence, speaking to a
reasonable person belonging to the family.

In the absence of a regular domicile or ordinary residence, service
may be made upon the defendant at his office or place of business, if he
has one.

Art. 142. Service upon a body corporate is made upon a reasonable
person in charge of its head office, of a business office in the Province, or
of the office of its agent in the district where the cause of action has
arisen.

Assuming that Wabush Mines is not a partnership I am
of the opinion that the service of the writ of garnishment
(saisie-arrét) effected at the office of the joint ventures in
Montreal was valid service on the five member corporations
under Articles 81a and 142 of the Code. How far the gar-
nishment may have operated to effect a seizure of the debts
owing to Canadian Javelin Limited under the contract and
lease is a separate question which depends on the effect of
such procedure under the law of the Province of Quebec
and, in view of s. 56 of the Exchequer Court Act, on the
situs of such debts, and this is a question which in my
opinion cannot be determined until some subsequent stage
of the proceedings.

Assuming that Wabush Mines is a commerecial partner-
ship the service of the writ of garnishment (saisie-arrét)
effected at the Montreal office is I think also valid service
under Article 139 and again the question whether any debt
has been effectively seized by the garnishment is one for
determination at a subsequent stage of the proceedings.
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It follows that the service cannot be held to be invalid 8?_5,
and that the objection thereto raised on behalf of Wabush Mrmsmn oF

NATIONAL
Mines must be overruled. RevENUE

I turn now to the first of two objections raised on behalf CaNADIAN
of Canadian Javelin Limited. This was based on Article 678 J‘“’E“‘NL’”"

which provides: Wasuse
L. MiNEs
Seizure by garnishment is made by means of a writ, issuing from the

court which rendered the judgment, and clothed with the formalities of Thurlow J.
writs of summons.

It mentions the date and amount of the judgment, orders the garni-
shees not to dispossess themselves of the moveable property belonging to
the debtor which is in their possession, or of such moneys or other things
as they owe him or will have to pay him, until the court has pronounced
upon the matter, and to appear on a day and at an hour fixed to declare
under oath what property they have in their possession belonging to the
debtor, and what sums of money or other things they owe him or will
have to pay him; it also summons the debtor to appear on the day fixed
and show cause why the seizure should not be declared valid.

In seizing salaries and wages, the writ must also state the defendant’s
place of residence, and the nature and place of his occupation.

The writ of garnishment (saisie-arrét), after reciting the
amount certified to be due, read as follows:

WE COMMAND YOU and each of you, the said garnishee (Tiers
Saisi) and defendant, to appear before this Court at the Supreme and
Exchequer Court Building, in the City of Ottawa, in the Province of
Ontario, on the twenty-seventh day of the month of October next, at 11
o’clock in the forenocon, for the said garnishee (Tiers Saisi) to declare
upon oath the sum or sums of money, rents, revenues and moveable
effects that he has or shall or may have in his hands due or belonging to
the said defendant and show the reasons if you have any why the present
attachment should not be declared good and valid, and you, the said
garnishee (Tiers Saisi) are enjoined not to dispossess yourself of the sums
of money or any other assets you may possess belonging to the defendant
to the amount of the sum and the interest remaining due as aforesaid,
otherwise than as required by law, and of the said revenues, rents and
moveable effects until the Court has determined.

In default by the said garnishee (Tiers Saisi) and defendant to appear
and by the said garnishee to make the declaration and to comply with the
injunctions above mentioned the said garnishee (Tiers Saisi) may be
adjudged by default to pay the debt, interest and costs remaining due as
aforesaid and also the costs of the present instance to which costs the
defendant will be condemned each time that an effective attachment does
not suffice to discharge all that he owes.

The point taken was that grammatically read this writ
did not call upon Canadian Javelin Limited to show cause
why the seizure should not be declared valid and that ac-
cordingly the writ did not comply with the requirements of
Article 678. In my opinion the writ is not happily worded
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struction the contention of counsel is correct but I do not
think it follows that the writ must therefore be set aside. I
am inclined to think that this objection has been waived by
counsel raising his second point and thus electing to show
cause despite any defect in the form of the summons to his
client but, in any event, I see no reason to think that
Canadian Javelin Limited has suffered prejudice by reason
of any such defect in the writ and in my opinion the case is
a proper one for amendment under Rule 281 of the Rules of
this Court. The writ will therefore be amended so as to
comply with Article 678 and such amendment will have
relation back to the date of the issue of the writ.

The other point taken by counsel for Canadian Javelin
Limited was that since s. 120 of the Income Tax Act pro-
vides a method of garnishment of debts owing to a delin-
quent taxpayer procedure by garnishment (saisie-arrét)
upon the registration of a certificate under s. 119 was not
open to the Minister. In my opinion there is no substance
to this point and the objection therefore fails.

This brings me to the remaining point advanced by coun-
sel for Wabush Mines, that is to say, that the situs of the
obligations to Canadian Javelin Limited under the contract
and lease is not in the Province of Quebec and that accord-
ingly no order for payment to the Minister should be made
and in any case no such order should be made without
adequate safeguards to ensure that the parties will not be
required to pay the amounts again to Canadian Javelin
Limited or its assignees in some other jurisdiction. This is
in effect an argument as to what property, if any, has been
seized by the writ and, as I have already indicated, is one
to be made at a subsequent stage of the proceedings.

The costs of the application will be costs in the pro-
ceedings on the writ and will follow the result of such
proceedings.
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BETWEEN:

GEORGE SMITH BUCHANAN ............ APPELLANT;
AND

THE MINISTER OF NATIONAL

RESPONDENT.

REVENUE ...................
Income tax—Ex gratia payment to dismassed employee—W hether gift or
income from employment—Intent of employer—Income Taz Act,

s 6(1)(a).

Appellant was employed by a Calgary law firm at a salary of $750 a
month On August 25th 1961 he was mnformed that his salary would be
reduced to $500 a month from September 1st and on September 11th
he was summanly dismissed for cause and paid the amount due him
to that date, $529 On September 12th he was informed that the firm
would make him an ex gratia payment of $1,903 80, less deduction for
tax on that sum and on the $529 paid previously, by semi-monthly
mstalments of $317 30 (less such deductions) but that on the request
of appellant and s wife the full balance would be paid if they
wished to return to Scotland (whence they had immigrated to Canada
1n 1957). Appellant stayed in Canada and received the $1,90380 as
promised. This sum was 1n fact equivalent to three months’ salary at
$750 a month less a deduction for mncome tax on three months’ salary,
$2,250, and on $529 In all 1ts office procedures the law firm treated the
payment of $1,90380 as remuneration to appellant, deseribing 1t as
salary, paymng 1t semi-monthly, and reporting 1t as such.

Held, appellant’s employer intended the payment of the $1,90380 as
remuneration rather than as a gift personal to appellant and the
payment was therefore income to appellant from an office or employ-
ment under s. 5(1)(a) of the Income Tar Act It was immaterial

that the employment had been terminated when the payment was
made.

Goldman v. M.N.R. [1953] 1 SCR. 211, apphed; Blakeston v.
Cooper [19091 A C. 104, Cowan v. Seymour (1919) 7 T.C. 372,
Seymour v. Reed [1927]1 A C. 554, referred to.

APPEAL from a decision of the Tax Appeal Board.
W. D. Goodfellow for appellant.
D. G. H. Bowman for respondent.

CarranAcH J.:—This is an appeal from a decision of the
Tax Appeal Board! dated June 28, 1965 whereby an appeal
from the appellant’s assessment to income tax for his 1961
taxation year was dismissed. The Board held that an

1(1965) 38 Tax ABC. 449
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amount of $1,903.80 had been properly included by the
Minister as part of the income received by the appellant in
the taxation year in question.

The appellant, who had been a solicitor in Secotland,
came to Canada in the fall of 1957 with a view to bettering
his fortunes. He did not have any commitment of specific
employment but he was armed with a letter of introduction
to the then President of the Law Society of Alberta who
was also, at that time, a member of the well known and
established legal firm of Chambers, Might, Saucier,
Peacock, Jones, Black and Gain of the City of Calgary, in
the Province of Alberta. The appellant discussed with the
then President of the Law Society the possibility of and
requisite steps to qualifying as a barrister and solicitor in
Alberta and also inquired concerning any oil companies
which might have need for his services. He was offered
employment in the above legal firm of a permanent nature
as an articled law clerk, at the outset, at a salary of $600
per month which was a salary double his highest expecta-
tions. Naturally the appellant accepted that offer forthwith
and began his duties in the mortgage department of that
firm on September 12, 1957.

There was no written contract of employment, but only
an oral agreement.

In October 1957 the appellant forwarded to his wife, who
had remained in Scotland, sufficient funds from his own
resources to enable his wife and son to travel to Calgary
which they did, arriving in Calgary in November 1957. It
was not a condition of the appellant’s employment that the
legal firm should assume any responsibility for the expense
to be incurred in moving the appellant’s family to Calgary
but, if my recollection of the evidence serves me correctly,
the firm did accommodate the appellant by assisting him in
arranging a loan from a bank, which was a client, by way of
endorsement of the appellant’s promissory note in order
that he might establish living accommodation for himself
and family.

After some time the appellant qualified as a barrister and
solicitor and continued his duties in the mortgage depart-
ment of the legal firm with two other solicitors. His salary
was raised to $700 per month and later to $750 per month.
During the latter portion of the appellant’s employment he
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became the sole solicitor in the mortgage department. The
appellant complained to the management committee of the
legal firm that the volume of mortgage work was getting
beyond him which might result in delays as well as com-
plaining about the soul-killing monotony of that type of
work. He was given other work of a similar nature which
was not performed to the satisfaction of the client of the
firm and accordingly to the firm’s dissatisfaction.

On August 25, 1961 the management committee by mem-
orandum of that date, advised the appellant that his
usefulness to the firm was limited as he had not dem-
onstrated qualities which would enable him to take charge
of the mortgage department and that if he wished to re-
main with the firm it would be on the basis that his salary
would be reduced to $500 per month as from September 1,
1961, that he would do such mortgage work as was allocated
to him under the supervision of a member of the firm
placed in charge of the mortgage department and that his
employment was henceforth probationary.

Shortly thereafter, on September 11, 1961, Mr. J. J.
Saucier, a senior member of the firm and chairman of the
firm’s management committee received a report of com-
plaints respecting the appellant’s personal conduct which
was of such a nature as to cause him to convene an immedi-
ate and emergent meeting of the committee. The bases of
the complaints so made were thoroughly investigated and
in the opinions of the members of the committee were
substantiated and warranted the appellant’s summary dis-
missal without notice. The appellant was then summoned
to Mr. Saucier’s office, where, in the presence of Mr. Rob-
erts, the office manager, Mr. Saucier informed the appellant
of their findings of his misconduet which were the reasons
for his dismissal and thereupon dismissed him effective as
of five o’clock, the closing of office hours on that day. The
appellant protested the truth of the allegations made
against him, He was given a cheque in the amount of
$529.53 being the amount of his salary accrued to that date
plus two week’s salary in lieu of holidays to which the
appellant was entitled but had not taken. No deduction
was made from this amount for income tax at that time.
Mr. Saucier also informed the appellant that he would be
written a letter confirming his dismissal.

13
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The next day, September 12, 1961, Mr. Saucier wrote
such confirmatory letter to the appellant which was re-
ceived by him on September 14, 1961 the text of which
reads as follows:

This will confirm my mterview with you yesterday afternoon, at which
our Mr. Roberts was present, when I dismissed you from the service of
this firm, as of the close of business yesterday, upon grounds which I
stated to you, and which our Management Committee considered sufficient,
to warrant your immediate dismissal without notice.

You received at that time, a cheque for $529 53, being the amount of
your salary accrued to that date, plus two weeks' salary in lieu of holidays
you had been entitled to but had not taken, (no deduction being made for
ncome tax).

As I indicated to you, we do not consider that you are entitled to any
further payment, but we do recognize that you moved your wife and
children from Scotland to Calgary, in relhiance upon what we had all hoped
would be a permanent position with this firm. Notwithstanding the
grounds which led to your dismissal, we wish to provide you with some
financial assistance, to enable you to seek further employment, or to
return to Scotland with your family. Therefore, as a matter of grace, we
will pay to you the further sum of $1,903 80 (less deductions for income
tax thereon and on the amount you received yesterday), by equal
semi-monthly instalments of $317.30 each (less such deduction), on the
15th and last days of each month, commencing the 30th day of September,
1961, on the understanding that, if you wish to move your family m the
meantime, we will consider a jomnt appheation of your wife and yourself,
for prepayment of the balance then outstanding.

The amount of $1,903.80, the taxability of which is the
issue in the present appeal, had not been demanded by the
appellant, nor had the payment thereof been discussed with
him at the time of his dismissal, his first intimation thereof
being upon receipt of the above letter.

The matter of an ex gratic payment had been discussed
by the management committee during its emergency meet-
ing at which it decided to make such payment. Mr. Saucier
testified that the appellant’s wife was known to the mem-
bers of the management committee, who held her in high
esteem, that they were aware of the precarious cash posi-
tion of the appellant from their knowledge of an outstand-
ing bank loan they had assisted him to obtain and that the
amount of $1,903.80 was a purely arbitrary figure suggested
and determined upon by the committee as being an ade-
quate amount to enable the appellant to return to Scotland
with his family.

It so happens, however, that this amount of $1,903.80 is
also the appellant’s salary for three months at the rate of
$750 per month less a deduction of $60 per month for
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income tax and less a further deduction for income tax E’f‘j

which had not been made from the cheque for $529.53 Bucmawan
previously given to the appellant and representing acerued yistes or
salary and holiday pay. Nat1oNaL

Revenvur

The appellant did not avail himself of the offer in the Cattanach J.
third paragraph of the letter dated September 12, 1961 —
quoted above whereby upon a joint application with his
wife for prepayment of the entire amount or any balance
thereof would be paid forthwith, but rather chose to remain
in Calgary. He was unemployed from September 11, 1961
until mid November 1961 at which time, I observe from the
appellant’s Income Tax Return, he obtained employment.
Meanwhile he received semi-monthly payments totalling
$1,903.80 in accordance with the undertaking in Mr.
Saucier’s letter. These payments were recorded upon a
form entitled “Employees’ Earning Record” completed by
the legal firm.

On the T4 form being a statement of remuneration paid,
prepared by the appellant’s employer, Chambers, Might &
Co. and supplied to the appellant in duplicate, one copy of
which was attached by him to his Income Tax Return for
1961, it was indicated that the appellant was employed for
twelve months and that his salary or wages before deduc-
tions totalled $8,433.33. The appellant made corrections
thereon in ink, changing the number of months employed
from twelve to eight and one-half, substituting $6,529.53 as
his total of salary or wages which he arrived at by deduct-
ing the sum of $1,903.80 from the sum of $8433.33 and
inserting the figure of $1,903.80 in a space on the form
entitled “Lump Sum Payments”. In a notation appended
to his 1961 Income Tax Return the appellant described the
deduction of $1,903.80 as a “Settlement for Relocation”.

Counsel for the appellant contended that the payment of
$1,903.80 now in question, although prompted by the em-
ployer-employee relationship which had subsisted between
the appellant and the legal firm until its abrupt termina-
tion on September 11, 1961, was a gift or benefaction of an
exceptional kind, personal to the appellant and motivated
by altruistic considerations of the former employer for the
appellant’s wife and family.

I assume, as an original premise, that gifts, as such, are
not chargeable to income tax. The important question,
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however, is whether the employment of the appellant was
the source of the benefit received by him. It does not
necessarily follow, as was pointed out by counsel for the
appellant, from the fact that an amount is received by an
employee from a firm by whom he was employed that it is
chargeable to tax (vide Bridges v. Hewitt)'. Whether a
benefit received by a taxpayer was received by him “in
respect of, in the course of, or by virtue of the office or
employment” must be considered in relation to the par-
ticular circumstances in which it was received.

Counsel for the Minister contended that the sum formed
part of the appellant’s income from his office or employ-
ment by virtue of sections 5(1) and 25 of the Income Tax
Act because,

(1) it constituted salary, wages or other remuneration or
other benefit received or enjoyed by him in respect of,
in the course of, or by virtue of the office or employ-
ment, or

(2) it was an amount received by him from the legal firm

- on account of, or in lieu of payment of, or in satisfac-

tion of an obligation arising out of an agreement made

by the legal firm with the appellant immediately prior

to the period that the appellant was in the employment

of the firm and accordingly is deemed, for the purposes

of section 5, to be remuneration for the appellant’s
services.

Alternatively counsel for the Minister contended that
the sum is to be included in computing the appellant’s
income by virtue of section 6(1) (a) () as a retiring allow-
ance within the meaning of section 139(1) (aj) of the Act.

The provisions of the Income Tax Act?, which I consider
pertinent to the present appeal are reproduced hereunder:

3. The income of a taxpayer for a taxation year for the purposes of
this Part is his income for the year from all sources inside or outside
Canada and, without restricting the generality of the foregoing, includes
income for the year from all

(a) businesses,

(b) property, and

(¢) offices and employments.

5. (1) Income for a taxation year from an office or employment is
the salary, wages and other remuneration, including gratuities, received by
the taxpayer in the year plus

1(1957) 37 T.C. 289. 21948, c. 52.
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(a) the value of board, lodging and other benefits of any kind 1966
whatsoever (except the benefit he derives from his employer’s BU;;;; AN
contributions to or under a registered pension fund or plan, group .
life, sickness or accident insurance plan, medical services plan, MINISTER oF

supplementary unemployment benefit plan or deferred profit shar- NATIONAL
. . . LT A VENUE
ing plan) received or enjoyed by him in the year in respect of,

in the course of, or by virtue of the office or employment; . . . Cattanach J.

I am convineed, on the evidence adduced, that the appel-
lant was dismissed upon grounds which warranted his
summary dismissal without notice. In the absence of excep-
tional circumstances such as prevailed in the present in-
stance, a contract of general or indefinite hiring, such as the
oral contract of hiring entered into between the appellant
and the legal firm, might be terminated on reasonable no-
tice. What constitutes reasonable notice depends upon the
grade of employment. If it were incumbent upon me to do
so, which it is not, I would decide that, in the circum-
stances of the appellant’s employment, three months’ no-
tice would be reasonable.

While the legal firm paid the appellant an amount
equivalent to three months’ salary at $750 per month (less
income tax thereon) it was under no legal obligation
whatsoever to do so and the payment of that amount was
purely voluntary. But a payment may be liable to income
tax even though it was voluntary on the part of the person
who made it.

In Herbert v. McQuade' Collins M.R. said at page
694:

...a payment may be liable to income tax although it is voluntary on the
part of the persons who made it, and that the test is whether, from the
standpoint of the person who receives it, it accrues to him in virtue of his
office; if it does, it does not matter whether it was voluntary or whether it
was compulsory on the part of the persons who paid it.

In Goldman v. M.N.R2 Rand J. in commenting upon
the foregoing extract, had this to say at page 219:

In Herbert v. McQuade, it is said that the payment must be looked at
from the standpoint of the person who receives it. While that aspect is no
doubt relevant, the purpose of the donor or payer can be no less so. It is
the latter’s mind which determines that the payment be made at all and
the object to which it is referred. That, at the same time, we should have,
on the part of the receiver, an acceptance in the same understanding
furnishes a complementary circumstance which would seem to me to put
the matter beyond controversy.

1119021 2 K.B. 631. 2[1953]1 1 S.CR. 211.
94065—2



18

1966
—
BUCHANAN
v.
MINISTER OF
NATIONAL
REVENUE

Cat.ta_r;;ch J.

1 R.C.de’'E. COUR DE L'ECHIQUIER DU CANADA [19671

Mr. Saucier testified that the amount of $1,903.80 was a
figure arbitrarily arrived at by the members of the manage-
ment committee as being adequate to permit the appellant
to return, with his family, to Scotland, or in the alterna-
tive, as put in the letter of dismissal dated September 12,
1961, to enable him to seek further employment. I have
great difficulty in following how the amount was merely
arbitrary other than in the sense that it need not have been
given at all. I should have thought that an arbitrary
amount would have been expressed in round figures, for
example $2,250, being three months’ salary at $§750. Further
there appears to be an inaccuracy in Mr. Saucier’s letter
when he states “Therefore, as a matter of grace, we will
pay to you the further sum of $1,903.80 (less deductions for
income tax thereon and on the amount you received yester-
day) . ..”. The resultant figure was in fact $1,903.80 from
which no deductions were made, but rather the deductions
were taken from the figure of $2,250 as well as from the
accrued salary and holiday leave of $529.53 paid to the
appellant on the day of his dismissal, but from which tax
had not been deducted at that time so as to arrive at the
figure of $1,903.80. There is no question in my mind that
what the appellant was paid, and what the firm intended to
pay to him, in addition to his acerued salary, was three
months’ salary less tax deductions thereon. The firm was
also generous in not restricting the amount to the appel-
lant’s salary of $500 per month which became effective on
September 1, 1961.

Mr. Saucier also testified that income deductions were
made as a matter of caution to avoid any penalties under
the Income Tax Act upon an employer who failed to
deduect and remit the tax on employees’ salaries. In re-
sponse to a question from myself Mr. Saucier intimated
that the amount paid to the appellant had been included as
an expense in arriving at the profits of the legal firm for the
year in question. .

There is no question that the legal firm in all its. office
procedures treated the payment as remuneration for the
services of the appellant. It was described as salary, it was
paid semi-monthly, income tax deductions were made
therefrom and it was reported as such.
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The English authorities to which I was referred have Bfif
decided that if the sum in question is received by a taxpayer Bucmanax
by reason of his office, even if the payment is made Minsiar or
voluntarily, it is taxable, but if it is a gift personal to the Iﬁr‘;f,g{j‘g‘é‘
taxpayer and not by virtue of his office, then it is not —
taxable as a profit or gain of the office because it is not Cattanach J.
income received from the office. Where a gift of money is
made by an employer to an employee under circumstances
which lead to the conclusion that it was nothing more than
extra remuneration to the taxpayer for his work, then that
gratuitous payment is taxable.

In Blakeston v. Cooper' a special Easter offering to

augment a clergyman’s income was held to be taxable. It
was argued that the offerings were personal non-official free
will gifts given to the vicar as marks of esteem and respect.
While such reasons may have played their part in increas-
ing the offerings, nevertheless, Lord Ashbourne had no
doubt that they were given to the vicar as vicar and accord-
ingly formed part of the profits aceruing by reason of his
office.

In Cowan v. Seymour® a sum paid to the secretary of a
company who had acted as liquidator without remunera-
tion was held not to be taxable, the amount having been
paid to him by the shareholders after the winding up as a
tribute or testimonial personal to him and not as payment
for services.

Later in Seymour v. Reed® Viscount Cave stated the
principle to be that Schedule E of the English Act rendered
taxable,

all payments made to the holder of an office or employment as such, that
is to say, by way of remuneration for his services, even though such
payments may be voluntary, but they do not include a mere gift or a
present (such as a testimonial) which is made to him on personal grounds
and not by way of payment for his services.

He held that an award of the proceeds of a benefit match to
a cricket player was not a profit aceruing to him in respect
to his office or employment, but was a personal gift to him.
Benefit matches were arranged by a committee of the club
which had an absolute discretion as to how the proceeds
were to be applied and the player had no right to have
them paid to him.
171909] A C. 104. 2(1919) 7 T.C 372

3119271 A C. 554.
94065—23
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I take the question to be whether a payment is in the

BucaaNaN nature of a personal gift or is it in the nature of remunera-
v. t I h h 11 IR :
Mvsmee or tion. In this sense the words “personal gift” are used in

NATIONAL
REVENUE

Cattanach J.

contradistinction to remuneration. Therefore, to say that a
payment was intended as a personal gift is merely to say
* that it was not intended to be remuneration. An employer,
for the purpose of assisting an employee whom he did, in
fact, remunerate for his services, cannot relieve the em-
ployee from his obligation to pay income tax by saying that
it was intended as a personal gift and not remuneration.
This I believe to be the effect of Mr. Saucier’s evidence
that the amount paid to the appellant was determined
upon an arbitrary basis as being adequate to enable the
appellant to return to Scotland. The payment was a gift in
the sense that the legal firm was under no obligation to pay
the appellant anything. But they did. The amount paid
was identical to three months’ pay in lieu of notice. It was
treated by the firm as remuneration and I cannot escape
the conclusion that it was intended as such rather than as a
gift personal to the appellant.

In my view it, therefore, follows that the payment was
income in the hands of the appellant from an office or
employment being a benefit received by the appellant in
respect of, in the course of, or by virtue of the office or
employment within the meaning of section 5(1)(a) of the
Income Tax Act.

Neither do I think, the fact that the appellant’s employ-
ment had been terminated when the payment was made,
prevents the payment being taxable income (see Cowan v.
Seymour (supra)).

Because of the conclusion I have reached it is not neces-
sary for me to consider the remaining arguments advanced
on behalf of the Minister.

The appeal is dismissed with costs.
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Income tax—Associated corporations—Income Tax Act, s. 39(4)—
Saskatchewan company—Wholly-owned. subsidiary—Whether “con-
trolled” by parent company—Nominee of parent company—Parent
company controlling voting right.

A Co was the registered and beneficial owner of two of the three issued
shares of B Co (both being Saskatchewan companies incorporated by
filing a memorandum of association) and the remaining share was
registered in the name of A Co’s nominee, who was a director of B
Co. A Co’s two shares were voted by a representative of A Co who
was a director and president of B Co. B Co’s articles of association
provided that all motions at shareholders’ and directors’ meetings
required unanimous consent.

Held, B Co was controlled by A Co within the meaning of s. 39(4) of the
Income Tax Act and therefore disentitled to the lower rate of tax
under s. 39. The nominee of the third share was subject to A Co’s
control with respect to the voting right of that share, and accordingly
A Co had through its ownership of B Co’s shares control of the votes
of all three issued shares of B Co.

Buckerfield’s Ltd. et ol v. M.N.R. [1965] 1 Ex. C.R. 299, applied.
IR.C. v.J. Bibby & Sons Ltd. [1944] 1 All ER. 548, [1945]1 1 Al
ER. 667; I.R.C. v. Silverts, Ltd. 119511 1 All ER. 703, distin-
guished, S. Berendsen Lid. v. CI.R. [1958]1 Ch. 1; M.N.R. v.
Sheldon’s Engineering Ltd. 119541 Ex. C.R. 507, [19551 S.C.R. 637;
Barclays Bank Ltd. v. I.R.C. [1960] 2 All E.R. 817, referred to.

Income tax—Associated companies—Income Tax Act, s. 39—Saskatchewan
company—Articles of association requiring unanimous consent at meet-
ings—Validity of—Seskatchewan Companies Act, RS S. 19563, c. 124,
ss. 14(b), 18—Saskatchewan Interpretation Act, RS8S8. 1958, c. 1, s. 3.

A provision in a Saskatchewan company’s articles of association that
motions at shareholders’ and directors’ meetings require unanimous
consent is valid notwithstanding the provision of s. 14(b) of the
Saskatchewan Interpretation Act as to the power of a majority to
bind the minority and various provisions of the Saskatchewan
Companies Act authorizing or requiring certain things to be done by
“special resolution”, i.e. by a three-fourths majority. In view of the
provisions of s. 3 of the Interpretation Act s. 14(b) cannot be

1 The other appellants are: Morgan’s Limited, Aaron’s (Saskatoon)
Limited, Allied Business Supervisions Limited, Miller Building Limited,
Aaron Building Limited, Aaron’s Renfrew Furs Limited, Career Girl Store
Limited, Aaron’s Ladies Apparel Limited, I & A Realty Limited.
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considered as overriding the right of incorporators under s 18 of the
Companies Act to adopt such regulations for the government of the
company as they think fit.

Theatre Amusement Co. v. Stone (1915) 50 S.CR. 32, Quin &
Aztens Lid. et ol v. Salmon [1909]1 A.C. 442; N.-W. Transportation
Co. v. Beatty (1887) 12 App. Cas. 589, referred to.

Income taz—Associated corporations—Income Tazx Act, s. 39(4)—Ownership
of half voting shares—Right to casting vote vested in chairman of
board—Whether “president” of company in control—Saskatchewan
companies.

A owned half the voting shares of a Saskatchewan company and was a
director and president of the company. B owned 74 of the 150 voting
shares of another Sagkatchewan company and one share was owned by
B’s husband 1n trust to vote it as B directed. B’s husband was one of
the eompany’s three directors and president of the company. A and B’s
husband acted as chairman at their companies’ meetings but neither
had been elected chairman of his company‘s board of directors. Under
the articles of association of both companies the chairman of the
board of directors was entitled to preside at general meetings, and the
chairman at any meeting had a casting vote in case of a tie.

Held, neither A nor B was entitled to be chairman of shareholders’
meetings of their respective companies and to exercise a casting vote,
and therefore neither A nor B controlled their respective companies
within the meaning of s. 839(4) of the Income Taz Act. The appoint-
ment of A and of B’s husband as president of his company did not
give either of them the nght to preside at meetings. The office of
president was not mentioned in the Saskatchewan Companies Act or
in the company’s articles. Moreover, B’s husband when exercising the
casting vote was not bound to vote it as B might direct.

Semble, control of a company arising from the right to a casting vote is
not the control contemplated by s. 39(4) of the Income Tax Act since
the situation is not of the kind aimed at by the provision and since
the casting vote unlike the votes arising from shareholding which are
exercisable without responsibility to the company or to other share-
holders is not the holder’s property but an adjunct of office.

INCOME TAX APPEALS.
R. B. Slater, F. K. Turner and A. Anhang for appellants.

Bruce Verchere and Gordon Anderson for respondent.

TrurLow J.:-—These ten appeals are from re-assess-
ments of income tax for the taxation years 1961 and 1962,
(except those of Miller Building Limited, Career Girl Store
Limited and I & A Realty Limited which relate only to the
1962 taxation year) all of which were based on assumptions
by the Minister that all ten of the appellant companies
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together with Aaron Investments Limited and Miller
Men’s Wear Limited were at relevant times “associated”
with each other within the meaning given that expression
for the purposes of section 39 of the Income Tax Act'. In
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each case the sole issue raised is whether the Minister’s Mivister or

assumptions were correet, or perhaps more accurately the
extent to which the assumptions were correct, but this issue
has by the terms of an order stating issues to be determined
and directing that the appeals be heard together on com-
mon evidence, as well as by the positions taken by counsel
in the course of the trial, been further narrowed to certain
particular issues defined in paragraphs 1 and 2 of the order
with respect to the control of particular appellant compa-
nies and to a further more general issue stated in paragraph
3 of the order as to whether any and if so which of the
companies were associated in either of the taxation years in
question. These issues are stated and dealt with later in
these reasons. The order also provided that “upon the
determination of the answers to the aforesaid questions by
the Court, all of the Appeals will be referred back to the
Respondent for reconsideration, and if necessary in respect
of all or any one or more of the Appellants, allocation
pursuant to subsections 3 and 3(a) of section 39 of the
Income Tax Act and re-assessment of all or any one or
more of the Appellants in accordance with the Court’s
determination of the answers to the said questions”.

When the appeals came on for trial counsel for the
Minister stated that the appeals of I & A Realty Limited
and Aaron Building Limited with respect to their re-assess-
ments for the 1962 taxation year had been settled between
the parties and by consent an order was granted allowing
with costs the appeals of I & A Realty Limited and Aaron
Building Limited from the re-assessments for 1962 and
referring the re-assessments back to the Minister for recon-
sideration and re-assessment on the basis that during the
1962 taxation year I & A Realty Limited and Aaron
Building Limited were associated only with each other and
with Aaron Investments Limited. This has rendered it un-
necessary to deal with three of the particular issues defined
in the earlier order and with the general issue as well so far
as the re-assessments of these appellants for 1962 are in-
volved.

1RS8.C. 1952, c. 148.

NarronaLn
Revenus

Thurlow J.
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E‘f Seven other particular issues, and the rest of the general
.?PAgg\r; issue, however, remain. For the determination of these the
Awszrr) parties put before the Court an agreed statement of facts
LT”;!ft @ which together with copies of the articles of association of

Mﬁﬁgﬂi o nine of the appellant companies tendered by counsel for the
Revenve Minister and the minute books of several of the appellant
Thurlow J. companies tendered on behalf of the appellants constitute

——  the material on which the issues are to be decided.

Each of the appellant companies was incorporated under
the Companies Act* of the Province of Saskatchewan on
the filing of & memorandum of association and each adopted
the articles of Table A of that Act either with or with-
out modifications as its articles of association.

As each of the particular issues to be determined includes
the preliminary words “Within the meaning of the Income
Tax Act, R.S.C. 1952, c. 148, as amended” and poses a
question whether a particular company or person or group
controlled a particular appellant company during a stated
period, it will be convenient at this point to review the
provisions of the Act under which the problems arise.

Subsection (1) of section 39 provides that the tax pay-
able by a corporation under Part 1 of the Act is 18 per cent
of the first $35,000 of the amount of income subject to tax
and 47 per cent of the amount by which the income subject
to tax exceeds $35,000. By subections (2) and (3) however
where two or more corporations are “associated” with each
other the aggregate amount of their incomes taxable at the
18 per cent rate is not permitted to exceed $35,000. The
reason for this is not hard to discern. Without such provi-
sions section 39(1) would constitute an invitation to those
beneficially interested in profitable corporate enterprises to
so arrange and multiply corporate structures as to render
the whole of a taxable income in excess of $35,000 taxable
at the lower rate. To take the simplest situation a person
owning the shares of a corporation earning from $35,000 to
$70,000 in taxable income might arrange to have half of the
amount earned by a second corporation and thus avoid
paying 47 per cent on any of the income. By the same
process a person or a group of closely related persons might,
even if not owning all the shares, accomplish in their own

1RSS. 1953, c. 124
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interest in a substantial way the same result. The overall
purpose of the provisions as to “associated” companies, as I
read them, is to prevent the owners of the equity stock in
corporations from gaining, whether intentionally or other-
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wise, such a tax advantage'. But the method adopted by Mivrsten op

the provisions is arbitrary and is made to depend not on
the right of shareholders to benefit from profits but on
various relationships between shareholders, some of which
are particularly defined and others not, and by whom the
companies concerned were “controlled”.

1Vide Jackett P. in Buckerfield’s Ltd. et ol v. M.N.R. [1965] 1 Ex.
C.R. 299 at 305. “The course of action that section 39 has been designed to
discourage is the multiplication of corporations carrying on a business in
order to get greater advantage from the lower tax rate.”

239(4) For the purpose of this section, one corporation is associated

with another in a taxation year if, at any time in the year,

(a) one of the corporations controlled the other,

(b) both of the corporations were controlled by the same person or
group of persons,

(¢) each of the corporations was controlled by one person and the
person who controlled one of the corporations was related to the
person who controlled the other, and one of those persons owned
directly or indirectly one or more shares of the capital stock of
each of the corporations,

(d) one of the corporations was controlled by one person and that
person was related to each member of a group of persons that
controlled the other corporation, and one of those persons owned
directly or indirectly one or more shares of the capital stock of
each of the corporations, or

(e) each of the corporations was controlled by a related group and
each of the members of one of the related groups was related to
all of the members of the other related group, and one of the
members of one of the related groups owned directly or indirectly
one or more shares of the capital stock of each of the corpora-
tions.

(4a) For the purpose of this section,

(a) one person is related to another person if they are “related
persons” or persons related to each other within the meaning of
subsection (5¢) of section 139; and

(b) “related group” has the meaning given that expression in subsec-
tion (5¢) of section 139; and

(c) subsection (5d) of section 139 is applicable mutatis mutandss.

(5) When two corporations are associated, or are deemed by this
subsection to be associated, with the same corporation at the same time,
they shall, for the purpose of this section, be deemed to be associated with
each other.

NATIONAL
ReveNue

Thl;Ho_W J.
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1966
— Subsections (5a), (5¢) and (5d) of section 139 are as follows:
4
?ﬁg;?c: (5a) For the purpose of subsection (5), (5¢) and this subsection,
Aueerr) “related persons”, or persons related to each other, are
LTD'U?': o (a) individuals connected by blood relationship, marriage or adop-
MINISTER OF tion;
§%£?§3; (b) a corporation and
— (1) a person who controls the corporation, if 1t 1s controlled by
Thurlow J.

one person,

(1) a person who 18 a member of a related group that controls
the corporation, or

(1) any person related to a person described by subparagraph (1)
or (i1);

(¢) any two corporations
(1) if they are controlled by the same person or group of persons,

(1) if each of the corporations is controlled by one person and
the person who controls one of the corporations is related to
the person who controls the other corporation,

(ni) if one of the corporations is controlled by one person and
that person is related to any member of a related group that
controls the other corporation,

(iv) 1f one of the corporations is controlled by one person and

that person is related to each member of an unrelated group
that controls the other corporation,

(v) if any member of a related group that controls one of the
corporations is related to each member of an unrelated group
that controls the other corporation, or

(v1) if each member of an unrelated group that controls one of
the corporations is related to at least one member of an
unrelated group that controls the other corporation.

(5¢) In subsections (5a), (5d) and this subsection,

(a) “related group” means a group of persons each member of which
is related to every other member of the group; and

(b) “unrelated group” means a group of persons that is not a related
group.

(5d) For the purpose of subsection (5a)

(a) where a related group is in a position to control a corporation, it
shall be deemed to be a related group that controls the corpora-
tion whether or not it is part of a larger group by whom the
corporation 18 in fact controlled; and

b

~

a person who had a right under a contract, in equity or otherwise,
either immediately or in the future and either absolutely or
contingently, to, or to aecquire, shares in a corporation, shall,
except where the contract provided that the right is not exercisa-
ble until the death of an individual designated therein, be deemed
to have had the same position in relation to the control of the
corporation as if he owned the shares; and

(¢) where a person owns shares in two or more corporations, he shall
as shareholder of one of the corporations be deemed to be related
to himself as shareholder of each of the other corporations.
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With respect to the meaning of “controlled” in Section 9%
39(4) Jackett P. in Buckerfield’s Limited et al v. M.N.R.> Aarox’s

. (PrINCE
said at page 302: AvLBERT)
Many approaches might conceivably be adopted in applying the word LTD'vet al

“control” in a statute such as the Income Tax Act to a corporation It MINISTER OF
might, for example, refer to control by “management”, where management NarroNAL
and the board of directors are separate, or it might refer to control by the REEEUE
board of directors. The kind of control exercised by management officials Thyriow J.
or the board of directors is, however, clearly not intended by Section 39 —_—
when it contemplates control of one corporation by another as well as
control of a corporation by individuals (see subsection (6) of Section 39).
The word “control” might conceivably refer to de facto control by one or
more shareholders whether or not they hold a majority of shares. I am of
the view, however, that in Section 39 of the Income Tax Act, the word
“controlled” contemplates the right of control that rests in ownership of
such 8 number of shares as carries with it the right to a majority of the
votes in the election of the board of directors. See British American
Tobacco Co. v. CIR. [1943] 1 All ER. 13, where Viscount Simon, L.C,,
at page 15, says:
“The owners of the majority of the voting power In a company

are the persons who are in effective control of its affairs and fortunes.”

See also M.N R. v. Wnghts’ Canadian Ropes, Ltd., [19471 A C. 109
per Lord Greene M.R at page 118, where 1t was held that the mere fact
that one corporation had less than 50 per cent of the shares of another
was “conclusive” that the one corporation was not “controlled” by the
other within Section 6 of the Income War Tax Act.

I turn now to the first of the particular issues to be
determined. This is stated as follows:

Within the meaning of the Income Tax Act, RS.C. 1952, c. 148, as
amended,

1{a) during the period commencing on February 1, 1960 and ending on
December 31, 1962 did Alhed Business Supervisions Limited con-
trol Career Girl Store Limited?

Throughout the period mentioned there were three is-
sued shares of Career Girl Store Limited (hereafter referred
to as Career Girl) all of which were beneficially owned by
Allied Business Supervisions Limited (hereafter referred to
as Allied). Two of the three shares were registered in the
name of Allied. The other was registered for part of the
time in the name of R. N. Hall and during the remainder of
the period in the name of Joseph Tomney each of whom in
turn was the nominee of Allied. Throughout the period
Alexander Aaron was the representative of Allied in respect
of its shares in Career Girl and was a director and the
president of the latter company. Hall and Tomney in succes-

1119651 1 Ex CR. 299.
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sion were also directors. The articles of association of this
company consisted of Table A with certain modifications
one of which was:

6. That all motions put before any meeting of shareholders or directors
of the Company shall require the unanimous consent of all its members,
and Paragraphs 46, 76 and 82 of the said Table “A” shall be amended
accordingly.

Counsel for the Minister challenged the validity of this
article on grounds which are considered later in these rea-
sons with respect to the third issue but for the purpose of
considering this issue I shall assume that paragraph 6 is a
valid article and that it means inter alia, as I think it does,
that no decision could be taken by the company in general
meeting except by unanimous consent of all the members.
On this basis it was submitted that Allied nevertheless
“controlled” Career Girl during the period in question since
Allied was throughout the period the beneficial owner of
the two shares held by itself and of the share held by its
successive nominees, that as beneficial owner Allied was
entitled to call upon the nominee to transfer the share at
any time either to Allied itself or to another nominee and
thus to put an end to the existing trust and was further
entitled to direct the manner in which the nominee should
exercise the rights, including voting rights, attaching to his
nominal ownership of the share and that Allied was accord-
ingly at all material times in a position to secure unani-
mous consent of all shareholders to the decisions which it
desired Career Girl to make.

Counsel for the appellants on the other hand submitted
that a second shareholder was a continuing necessity, that
so far as Career Girl was concerned that shareholder was
the sole owner of the share registered in his name and was
entitled to vote as he saw fit and that Allied being thus
unable to control the vote attaching to the nominee’s share
was not in a position to enforce unanimous consent to its
proposals and was therefore unable to control Career Girl.

But for certain expressions of judicial opinion in some-
what similar situations, I should have thought the solution
of the question so raised to be too clear for serious argu-
ment. Because of the form of the statutory provisions and
of what I conceive to be their purpose I do not think the
question is to be approached merely from the point of view
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of Career Girl or that it is equivalent to asking: “From the
point of view of Career Girl did Allied control Career
Girl?” On the contrary since both corporations, and possi-
bly others as well, may be affected by the answer the
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the kind of practical answer which a businessman might be
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expected to give. As I see it the situation is plainly one of - -

the kind at which the statutory provisions appear to be
aimed and in the absence of anything to the contrary in the
facts it is I think to be taken that the nominee was, in the
exercise of the voting right attaching to the share held in
his name, subject to the control of Allied. Nor do I think it
is reasonable to assume that the nominee in this situation
would not carry out the instructions of the beneficiary of
the share. Allied thus appears to me to have had through
its ownership of the shares control of the votes of all three
issued shares of Career Girl and therefore to have con-
trolled the company.

The chief expression of opinion relied on by the appel-
lants in support of their position was that of the House of
Lords in Inland Revenue Commissioners v. J. Bibby and
Sons Limited® where the question, which arose on the
taxation of a particular company rather than on a question
of relationship between companies, was whether the direc-
tors of a company “had a controlling interest therein”. The
directors owned beneficially less than half of the issued
shares but some of them held additional shares of which
they were trustees, (though not bare trustees), and these
shares along with the shares held beneficially gave the
directors more than 50 per cent of the voting power in the
company. Both in the Court of Appeal® and in the House
of Lords it was held that the directors had a controlling
interest within the meaning of the statutory provision un-
der consideration. In discussing the matter, however, Lord
Greene, M.R. in the Court of Appeal expressed the view
that the case of shares held by a director as a bare trustee
would be different and that the voting power attaching to
shares so held would reside in the beneficial owner of the
shares. In the House of Lords this view was doubted and
the question whether even in such a case the voting power
attaching to shares so held would reside in the director

111945] 1 All E.R. 667. 2119441 1 All ER. 548.
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holding them (for the purposes of the particular statutory
provision) was expressly left open. Thus Lord Russell of
Killowen said at page 670:

It 1s true that the Court of Appeal except the case of what they
describe as a bare trustee, but express a view that the control would reside
in the beneficial owner of the shares. The case envisaged is no doubt the
case of the director who puts shares into the name of a nominee, taking
probably a blank transfer executed by the nominee. I prefer to express no
definite opmion in relation to this question, but to keep it as an open
question to be debated when the necessity for a decision thereon in fact
arises

Lord Simonds also said at page 673:

Those who by their votes can control the company do not the less
control it because they may themselves be amenable to some external
control. Theirs is the control, though in the exercise of it they may be
guilty of some breach of obligation whether of conscience or of law. It is
impossible (an impossibility long recognized in company law) to enter
into an investigation whether the registered holder of a share is to any
and what extent the beneficial owner. A clean cut there must be. It is for
this reason that, while respectfully concurring in every other hine of the
judgment of Lord Greene, M.R, 1 would reserve further consideration of
that part of it which deals with the case of the so-called bare trustee. His
case is not yet before your Lordships and perhaps never will be. If and
when it 18, the validity of the distinction made by Lord Greene, M.R, will
have to be considered and I should myself require a more satisfactory
explanation than has yet been given of a term which, though it has
statutory sanction, has never, I believe, received statutory definition.

These expressions would cause me greater hesitation in
reaching my conclusion were it not for the difference be-
tween the question which required determination in the
Bibby case and that presented here. Here the question is:
Did Allied control Career? If it did that is the end of the
matter and as I see it, it matters not whether its control
exists by virtue of its ownership of shares in its own name
or by virtue of its ownership of shares in the name of its
nominee or by a combination of the two. In the Bibby case
the question was: Did the directors of the company have a
controlling interest therein? The directors had the neces-
sary shares and the necessary votes and the answer was
aceordingly in the affirmative. But there was no question
agking: “Did beneficiaries of a trust ‘control’ or ‘have a
controlling interest’ in the company?’ or “Did directors
beneficially entitled to shares held by nominees ‘control’ or
‘have a controlling interest’ in the company?”’ It seems to
me therefore not to be inconsistent with the judgment in the
Bibby case that a person beneficially entitled to all the
shares of a company might be said to “control” it or to
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“have a controlling interest” in it even though all the
shares were held in the names of nominees who, if they
were the directors, might also be held to “control” or to
“have a controlling interest” for the purposes of the provi-
sions considered in the Bibby case!.

A somewhat similar point was put thus in I.E.C. v.
Silverts, Ltd.2 by Evershed, M.R., at page 709 in the
course of comparing the Bibby case with that of British
American Tobacco Co. Ltd. v. I.R.C 2.

It is, no doubt, true to say that their Lordships in the Bibby case had
not, before them the special case of a trust with custodian and managing
trustees, but we see no distinction in principle between that case and the
case (say) of an ordinary settlement of shares containing a stipulation
that the trustees (as registered holders of the settled shares) should at all
times vote in accordance with the directions of the tenant for life. A
stipulation of that kind clearly falls to be disregarded under the Bibby
decision, and the statutory control accorded to the managing trustees over
their custodian trustee is equally res inter alios so far as the company is
concerned.

In our opinion, this result involves no conflict with the British
American Tobacco case Although (as already stated) the formula “con-
trolling interest” ought to be treated as being used in the same sense in
the Acts of 1937 and 1939, namely, in the ordinary sense of the English
language, yet (as observed by Romer J.) the questions posed in the
British American Tobacco case and in the Bibby case were different. In
neither case was the question the general one: “Who controls the com-
pany?” In the British American Tobacco case the question was whether (in
the ordinary and proper sense of the words) company A held a controlling
interest in company C, though the control was exercised, not directly but
indirectly through the agency of company B. If the question were raised
under some other taxing provision: “Has company B a controlling interest
in Company C?” an affirmative answer to that question might be given
consistently with the affirmative answer to the first question in the British
American Tobacco case. So, in the Bibby case and in the present case, the
question: “Have the directors a controlling interest in the company?” falls
to be answered, aye or no, without regard to the possible question (if
asked) whether some other person or body has (indirectly) a controlling
interest in the same company.

Moreover the statement of Lord Simonds in the Bibby
case that “Those who by their votes can control the com-
pany do not the less control it because they may themselves
be amenable to some external control” appears to me to
imply that a person, to whose external control a shareholder
who can confrol a company is amenable, is himself in

1 Compare Cameron J, in Vancouver Towing Co. Ltd. v. M.N.R.
[1946] Ex. C.R. 623 at 631.

2719511 1 Al ER 703.

3[19431 1 All ER. 13.
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control of the company, as well. The only difference be-
tween the control of such a person and that of the nominal
shareholder appears to me to be that the shareholder has
the right to control by exercising the voting rights attach-

V.
Mmvister oF ing to the shares while the person to whom he is amenable

NATIONAL

Revenve has the right to control by externally controlling the exer-
Thurlow J. CiSe by the shareholder of the voting rights attaching to the

shares held in his name. The present case accordingly ap-
pears to me to resemble the British American case more
closely than the Bibby and Silverts cases and to be distin-
guishable from them.

This view may not be entirely consistent with the view
of the scope of the British American case later expressed by
the Court of Appeal in S. Berendsen Ltd. v. C.I.R.* but it
seems to me to be in harmony with the view of the Su-
preme Court of Canada in M.N.R. v. Sheldon’s Engineering
Limated®. In that case the question was whether at a par-
ticular time Sheldon and Egoff controlled a company. They
held proxies from MecKay and Baird who were the regis-
tered owners of a majority of the shares which they held as

nominees of their employer, the Royal Bank of Canada. In
this Court® Potter J., said at page 519 :

No authorities were cited by either side relative to the legal effect of
control of a meeting of a company by proxies, and the weight of authority
is that it is the total of the voting power or shares in the hands of those
persons who own the shares that gives control.

A company which holds shares in another company must vote at
meetings of such other company by the use of proxies. Nevertheless, on
the authorities, particularly the statement of the law by Viscount Simon,
LC., in Bntish American Tobacco Company v. Inland Revenue Com-
missioners it is the holding of the majority of the shares by which one
company confrols another, and it was not suggested that, because the
company holding the majority of shares in another named proxies to vote
them, the company was controlled by the proxy holders.

I therefore hold that neither W. D. Sheldon, Jr., George Murray Egoff,
Harold Wiliam Mogg, nor William Clark Caldwell was a person who
controlled directly or indirectly the old company at the time approval was
given to the agreement of July 4, 1949, and its execution authorized on
behalf of the old company.

In the Supreme Court, however, Locke J., who delivered
the unanimous opinion of the Court appears to have gone

171958] Ch. 1. See also the remarks of Viscount Simonds in Barclays
Bank Ltd. v. I R.C. [1960] 2 All ER. 817 at 821.

2119551 S.C.R. 637.

3[19541 Ex. C.R. 507,
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further and to have held that control was in the Royal
Bank of Canada when he said at page 644:

W. D Sheldon, Jr. alone, did not, nor did he, together with his three
associates Egoff, Caldwell and Mogg, control the old company at the time
on July 4, 1949, when the resolutions and by-laws authorizing the sale to
the new company were adopted by the directors and subsequently
confirmed by the shareholders. I cannot accept the contention advanced
on behalf of the Minister that, by reason of 5. 78 of the Companies Act
(RSO. 1937, c. 251), Sheldon was entitled to vote upon the shares
standing on the share register of the company in the names of McKay
and Baird. That section, 1n my opmmion, has no application to a case in
which, in addition to the mmstrument of hypothecation, an actual transfer
of the shares to the creditor has been made. It would require an express
provision in the Companies Act to authorize any person other than a
shareholder or a proxy to vote at meetings of the company.

At the time these steps were taken by the old company, i was
completely controlled by the bank.

(Italics added).
And at page 645:

While the arrangements which were carried into effect at the meetings
of the two companies on July 4 were made in advance and, no doubt,
included settling the consideration to be paid for the depreciable assets, it
was the bank and not Sheldon, Jr., either alone, or together with his
associates, that was in command of the old company after June 21.

(Italics added).

This view appears to coincide with that expressed by
Denning L.J., in Barclays Bank Ltd. v. I.R.C.* when he
said at page 832:

A man has control of a company not only when he has the majority
voting power by means of shares in his own name; but also when he has
1t by means of shares in the name of a nominee; and also when he has it
by means of some shares in his own name and other in the name of a
nominee
The views of Denning I.J., on this point differed from
those of the majority but the views of the latter are in my
opinion inapplicable in the present situation since under
the English statute there under consideration the question
was posed from the point of view of the taxpayer company.
As already indicated I do not think this is the correect
approach in determining control for the purpose of ascer-
taining whether companies are “associated” for the pur-
poses of section 39 of the Income Tazx Act.

A further case relied on by the appellants was Ruben-
stein v. M.N.R2 but as I was informed that that case is

1119601 2 All ER. 817. 2(1965) 39 Tax AB.C. 7.
94065—3
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presently under appeal to this Court I think it better to
refrain from commenting on it beyond observing that it did
not arise under section 39.

For the reasons which I have stated I am of the opinion
that Allied Business Supervisions Limited was in a position

Revenve to control all the voting power of Career Girl Store Limited
Thurlow J. and that the question posed by the issue as stated should be

answered in the affirmative.
The second issue, numbered 1(b) in the order is:

Within the meaning of the Income Tax Act RSC. 1952, c. 148, as
amended,

1(b) during the period commencing on February 1, 1960 and ending on
December 31, 1962 did Aaron’s (Saskatoon) Ltd. or Aaron’s
(Sagkatoon) Ltd. and Morgans Ltd. together control Aaron’s
Renfrew Furs Ltd ?

Throughout the period mentioned there were 6,250 is-
sued shares of Aaron’s Renfrew Furs Limited (hereafter
referred to as Renfrew) 750 of which were owned benefi-
cially by and registered in the name of Morgans Limited
and 5,499 of which were beneficially owned by and regis-
tered in the name of Aaron’s (Saskatoon) Limited (here-
after referred to as Saskatoon). The remaining share as
well was beneficially owned by Saskatoon and during the
period was successively registered in the names of Peter A.
Mahon, Roy N. Hall and Joseph Tomney in each case as
nominee of Saskatoon. The articles of association of Ren-
frew were similar to those of Career Girl Store Limited and
also contained as number 6 a provision requiring unani-
mous consent of all members for any decision taken in a
general meeting.

In respect of this issue counsel put forward the same
arguments as had previously been advanced in respect of
the first issue and in particular those with respect to the
validity of the requirement for unanimous consent and to
the right to control through the voting power of the nom-
inee shareholder.

For the reasons already stated with respect to the first
issue I am of the opinion that at all material times Mor-
gans controlled 750 votes and Saskatoon controlled 5,500
votes, that when combined the votes of these two compa-
nies amounted to complete control of Renfrew and that the
question posed by the issue should be answered in the
affirmative.
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As the next two issues, numbered 1(c) and 1(d) in the aﬁf
order, are concerned with the control of the same company Aarox’s

1 . Prince
and raise the same problem they may be considered to- fQLBEM)
gether. These issues are: Lrnbet al

1. Within the meaning of the Income Taz Act RS.C. 1952, c. 148, as Mﬁ;ﬁgﬁ:"
amended, REVENUE
(¢) during the period commencing on February 1, 1960 and ending on Tharlow J.

July 14, 1961 did Isidore Aaron and Alexander Aaron together
control Aaron’s Ladies Apparel Limited.

(d) during the period commencing on July 14, 1961 and ending on
December 31, 1962 did Aaron’s (Prince Albert) Limited control
Aaron’s Ladies Apparel Limited?

The issued share capital of Aaron’s Ladies Apparel Lim-
ited (hereafter referred to as Ladies Apparel) consisted of
1,008 common shares of which during the period mentioned
in 1(c) 349 shares were held by Isidore Aaron, 349 by
Alexander Aaron and 310 by Margaret Pratt each being the
registered and beneficial owner of the shares so held. Isidore
Aaron and Alexander Aaron are brothers. In the period
mentioned in 1(d) the 698 shares formerly held by Isidore
Aaron and Alexander Aaron were beneficially owned by and
registered in the name of Aaron’s (Prince Albert) Limited
(hereafter referred to as Prince Albert).

The articles of association of Ladies Apparel provided:

6. That all motions put before any meeting of shareholders or
directors of the Company shall require the unanimous consent of all its
members, and Paragraphs 46, 76 and 82 of the said Table “A” shall be
amended accordingly.
and the sole question for determination on these issues is
whether this article is valid and thus requires, as it pur-
ports to do, that unanimous consent of all members of the
company be obtained for any decision to be taken by the
shareholders. If so, it is plain that the questions must be
answered in the negative for at all material times there
were 310 shares held by Margaret Pratt the votes of which
were not controlled by Isidore Aaron or Alexander Aaron or
by Prince Albert. On the other hand, if, as contended on
behalf of the Minister, article 6 is invalid, it is equally eclear
that both questions must be answered in the affirmative.

Briefly, the Minister’s contention is that article 6 is
repugnant to section 14(b) of the Interpretation Act' of

1RSS, 1953, c. 1.
94065—3}
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the Province of Saskatchewan, and that it is also inconsist-
ent with a number of sections of the Companies Act!
which specifically authorize or require certain things to be
done by “special resolution” an expression which is defined

v.
Muvisree o in the statute as being a resolution which inter alia is

NATIONAL

REVENUE

Thurlow J.

passed by a majority of not less than three-fourths of the
members.

Section 14(b) of the Interpretation Act provides:

14. In an Act words making a number of persons a corporation shall:

(b) vest m a majonty of the members of the corporation the power
to bind the others by their acts;
Similar wording is also to be found in the Interpretation
Act? of Canada. According to Wegenast on Canadian
Companies, page 218, this provision is probably intended
merely to embody the common law rule.
By section 3 of the Saskatchewan statute it is enacted

that:

3. (1) This Act extends and applies to every Act and every regulation
now or hereafter enacted or made, except 1n s0 far as any prov131on of this
Act:

(a) is inconsistent with the intent or object of the Act or regulation;

(b) would give to any word, expression or clause of the Act or
regulation an interpretation inconsistent with the context thereof
or the interpretation section of the Act or regulation or;

(¢) is by the Act or regulation declared not applicable thereto.

In view of this provision I do not think that section
14(b) was intended to override the right, which section 18°
of the Companies Act appears to give to persons seeking
incorporation of a company, to adopt such regulations for
the government of their proposed company as they think
fit. The fact that the rule to which Wegenast refers as the
“common law rule” is enacted in seetion 14(1) will thus not
serve to render article 6 invalid if it would not otherwise be
invalid.

1RSS., 1953, c. 124. 2RSC, 1952, c. 158, s. 30.

318. (1) There may be registered with the memorandum articles of
association prescribing regulations for the company, and such articles may
adopt all or any of the regulations contained in table A in the first
schedule.

(2) If the articles are not registered or, if articles are registered, in
so far as the articles do not exclude or modify the regulations in that table,
those regulations shall, so far as applicable, be the regulations of the com-
pany m the same manner and to the same extent as if they were con-
tamed 1n duly registered articles.
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On the general question whether such an article is valid
or not there is a surprising dearth of authority and I was
not referred to any case, nor have I been able to find any,
in which the point has been decided. On principle, however,
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I am unable to see any good reason why it should be Mixstan or

invalid. By section 24(1) of the Companies Act it is
provided that:

24 (1) The memorandum and articles shall, when registered, bind the
company and the members thereof to the same extent as if they had been
respectively signed and sealed by each member, and contained covenants,
on the part of each member, his heirs, executors and administrators, to
observe 2all the provisions of the memorandum and of the articles, subject
to the provisions of this Act.

If the incorporators of a company or the members of a
company wish to have the company’s affairs conducted
only to the extent that all members agree, and therefore
take steps to so provide in the articles of the company the
article so providing becomes a contract between them and
the company and there appears to me to be no reason why
such a contract should not be valid and enforceable.

The nature of articles of association was described by
Duff J. (as he then was) as follows in Theatre Amusement
Co. v. Stone. '

The articles of association are binding upon the company, the direc~
tors and the shareholders, until changed in accordance with the law. So
long as they remamn in force, any shareholder 18 entitled, unless he is
estopped from taking that position by some conduct of his own, to insist
upon the articles bemng observed by the company, and the directors of the
company. This right he cannot be deprived of by the action of any
majority In truth, the articles of association constitute a contract between
the company and the shareholders which every shareholder 1s entitled to
insist upon bemg carried out.

That an article can restrict the right of a mere majority
to bind the minority by an ordinary resolution appears
from Quin & Axtens Ltd. et al v. Salmon® In that case
the articles of a company provided that the business of the
company was to be managed by the directors who might
exercise all the powers of the company subject to such
regulations as might be preseribed by the company in gen-
eral meeting. Another article provided that no resolution of
the directors having for its object the acquisition or letting
of premises should be valid if either of two particular direc-
tors should dissent. A resolution of the kind mentioned was
passed by the directors with one of the two particular

1(1915) 50 SC.R. 32 at p. 36 2119091 AC. 442

NATIONAL
REVENUE

Thurlow-J.
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directors dissenting but it was subsequently approved by a
majority of the shareholders in general meeting. The House
of Lords held the resolution ineffective and void on the
ground that so long as the article remained unrepealed it

.
Mmnister oF governed the situation and the vote of a mere majority of

NATIONAL
REvENUE

Thurlow J.

the shareholders in general meeting could not override it.

The case of Edwards v. Halliwell* appears to me to be to
the same effect.

The point also seems to have been taken for granted in
North-West Transportation Company, Limited v. Beatty?
where Sir Richard Baggallay in delivering the judgment of
the Privy Council said:

The general principles applicable to cases of this kind are well
established. Unless some provision to the contrary is to be found in the
charter or other instrument by which the company is incorporated, the
resolution of a majority of the shareholders, duly convened, upon any
question with which the company is legally competent to deal, is binding
upon the minority,...

(Italics added).

On the other hand I have not found in the cases which I
have examined any statement which appears to proceed on
the assumption that it is not open to incorporators of a
company to provide by the articles that something more
than a mere majority should be required in order to bind
the minority or that unanimous consent of the members
should be required for any decision to be taken by the
company.

On the whole therefore I am of the opinion that article 6
is not repugnant to section 14(b) of the Interpretation Act
and that there is nothing in its nature or substance which
renders it invalid as a contract between the shareholders
and the company or as an article of the company. Nor do I
think such an article is inconsistent with the various provi-
sions of the Companies Act which provide what may and
what must be done by special resolution since the definition
of the majority required to pass a special resolution merely
prescribes minimum requirements for such a resolution. I
shall therefore hold that article 6 is valid and it follows
from this that the question posed by the two issues num-
bered 1(c) and 1(d) must be answered in the negative.

In the remaining three particular issues defined in the
order the question of control turns on whether the person

1119501 2 Al ER. 1064. 2 (1887) 12 App. Cas. 589 at p. 593.
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named in the issue, in addition to the votes to which he was ﬁﬁf
entitled as shareholder, had the right to control the com- Asron’s
. . . (PriNcE

pany by the exercise of a casting vote in the case of an  Arpmer)

equality of the other votes. In each of the three companies LTD;)" tal

the votes of a majority were, under the articles, sufficient to Ministes or
. . . NATIONAL

carry an ordinary resolution of shareholders and in each Rgyexum

case the articles provided for a casting vote exercisable by Thirlow J.

the chairman of the meeting in the case of a tie. While this —

is a point on which opinion may differ, offhand I should

have doubted that control arising in that way, if it can be

considered to be control at all, was within the meaning of

the word “controlled” in section 39(4) of the Income Tazx

Act! since the situation seems not to be one of the kind at

which I think the provision is aimed and since the casting

vote, unlike the votes arising from shareholding, which are

exercisable without responsibility to the company or to

other shareholders, is, in my opinion, not the property of

the holder, but is an adjunet of an office. However, in view

of the conclusion which I have reached on the facts respect-

ing the three issues it is not necessary for me to reach a

concluded opinion on the question.

The first of these issues, numbered 2(a) in the order, is:

Within the meaning of the Income Tax Act RS.C. 1952, c. 148, as
amended,

2(a) during the period commencing on February 1, 1960 and ending on
December 31, 1962 did Alexander Aaron control Allied Business
Supervisions Limited?

Throughout the period mentioned Alexander Aaron
owned 50 per cent of the voting shares. The remaining
shares were owned by Joseph Tomney and Roy N. Hall,
until December 20, 1962, when Tomney became the owner
of the shares formerly held by Hall. Until December 20,
1960, when Roy N. Hall resigned, all three were directors.
The articles provided:

46 In the case of an equality of votes, whether on a show of hands or
on & poll, the chairman of the meeting at which the show of hands takes
place or at which the poll is demanded, shall be entitled to a second or
casting vote

1Vide Jackett P, in Buckerfield’s Ltd. v. M.N.R. [1965] 1 Ex. CR.
299 at 303: “I am of the view, however, that, in section 39 of the Income
Tax Act, the word ‘controlled’ contemplates the right of control that rests s
in ownership of such a number of shares as carries with it the right to
a majority of the votes in the election of the Board of Directors”.
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1966 48 On a show of hands every member present in person shall have
Asmon’s  one vote. On a poll every member shall have one vote for each share of

(Princg  Which he is a holder.

L‘%)I:BeEf :l 41, The chairman, if any, of the board of directors shall preside as
v. chairman at every general meeting of the company.
MNHE?S‘E]ZI? o 42. If there 1s no such chairman, or if at any meeting he 1s not present

Revenuve within fifteen minutes after the time appointed for holding the meeting or
—_— is unwilling to act as chairman, the members present shall choose some
Thurlow J. one of their number to be chairman.

To determine whether Alexander Aaron had the right to
a casting vote at meetings of shareholders it is therefore
necessary to ascertain if he was the chairman of the board
of directors of the company. Article 79 provided:

79. The directors may elect a chairman of their meetings and deter-
mine the period for which he 18 to hold office; but, if no such charrman is
elected, or if at any meeting the chairman is not present within five

minutes after the time appointed for bolding the same, the directors
present may choose one of thewrr number to be chairman of the meeting

The minute book of the company shows that at a general
meeting of shareholders held on December 17, 1959, Alex-
ander Aaron and Joseph Tomney were elected directors and
that it was resolved that directors should hold office for an
indefinite period until their term of office should be
changed by a subsequent shareholders meeting. The min-
utes recited that “Alexander Aaron acted as chairman”.
At a further meeting of the directors held later on the same
day Alexander Aaron was elected as president and Joseph
Tomney was elected as secretary. The president and secre-
tary were then authorized to sign certain documents on
behalf of the company. The minutes recite that “the meet-
ing was called to order with Alexander Aaron as chairman”.
Between that date and December 31, 1962, the minute book
records minutes of four meetings of the directors and five
meetings of the shareholders in each case either reciting
that “the meeting was called to order with Alexander
Aaron as chairman” or that “Alexander Aaron acted as
chairman”. In the minutes of a further meeting of the
directors there is no mention of who, if anyone, acted as
chairman. Nowhere in the recorded minutes is there record
of an election of Alexander Aaron as chairman for any term
or of any determination of the period for which a chairman
was to hold office. Accordingly while it is clear that Alex-
ander Aaron was in fact chairman during the several meet-



1 Ex CR. EXCHEQUER COURT OF CANADA [1967] 41

ings recorded in the minutes there is no record of his being Eﬁf

elected to the office of chairman of the board of directors J(XAEON’S

for any defined term. Xnggf
Counsel for the Minister submitted that while there is no LTD?U‘,M ol
MiNISTER OF

minute showing the election of Alexander Aaron as chair- =" ¢
man of the board of directors his election to that office Revenue
should be inferred from the fact that on each of the occa- ThurlowJ.
sions mentioned he appears to have acted as chairman and
that the fact that there is no minute of such an election is

not significant. While the minutes may be taken as binding

the particular company in respect of the matters recited in

them it is worthy of note that in each case these minutes

are signed by all the shareholders and directors concerned

and having regard to the not uncommon practice by which

minutes are signed reciting meetings which are never held I

do not think that any inference can safely be drawn from

the recitals contained in them. In my view there is no basis

for reaching the conclusion that Alexander Aaron was ever

elected chairman of the board of directors otherwise than

for particular meetings or that he was entitled, by virtue of

any such election, to be chairman of any general meeting of

the shareholders.

It was also submitted that Alexander Aaron was chair-
man of the board of directors and entitled to preside at
shareholders meetings by virtue of his having been ap-
pointed president of the company for an indefinite term
‘and in support of this position reference was made to the
remarks of Masten J.A., in Fremont Canning Co. et al v.
Wall & Fine Foods of Canada Limited*. The office of presi-
dent, however, is nowhere mentioned in the Saskatchewan
statute or in the articles of the company and in this respect
the Dominion, Ontario and Quebec companies legislation
differs from that in provinces having company legislation
similar to that in England® There being no definition in
the articles of Allied of the duties or powers of an officer to
be known as the president, it must I think be taken that
the only authority conferred on him was that contained in
the minutes of the meeting at which he was appointed,

1719411 3 DLR. 96 at 107.
2Vide Rand J, in Ghimpelman et al v. Bercovici et al [1957] S.CR.
128 at 135.
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1966 consisting of authority to sign certain particular documents

‘(41;&:;1:;: on behalf of the company, and I can see no basis upon
Awszer) Which it can be said that he was, by his appointment as
LT";}‘_” @ president, constituted the chairman of the board of direc-
Mﬁl‘;ﬁgﬁ or tors for an indefinite period. In my opinion, therefore, it
Rovenue cannot be said that Alexander Aaron was entitled to be the
Thurlow J. Chairman at any meeting of shareholders that might have
——  been called and to exercise a casting vote in the case of a
tie. Regardless, therefore, of whether the right to such a

casting vote could be considered as giving him control of

the company, I am of the opinion that Alexander Aaron did

not control Allied during the period mentioned in the issue

as stated and that the question posed by the issue must be

answered in the negative.
The next issue, numbered 2(b) in the order, is:

Within the meaning of the Income Tax Act RS.C. 1952, c. 148, as
amended,

2(b) during the period commencing on February 1, 1960 and ending on
December 31, 1962 did Anne Aaron control Miller Building Lim-
ited?

During the period mentioned there were 150 issued
shares of Miller Building Limited, 75 of which were held by
Wilma, Georgina, Edward and Frank Rawlinson and 74 of
which were held by Anne Aaron. The remaining share was
also owned by Anne Aaron but was registered in the name
of her husband, Alexander Aaron, who was her nominee
and held the share under the terms of a trust agreement by
which he bound himself to vote according to her direction.
The articles of association of this company appear to have
consisted of Table A without alteration and contained
provisions similar to those already cited in deseribing the
articles of Allied Business Supervisions Limited. Again
there is no record of anyone having been appointed chair-
man of the board of directors, though in what purport to be
the minutes of annual meetings of the shareholders held in
1959, 1960, 1961 and 1962 Alexander Aaron is named as
having been chairman of the meeting. These minutes also
record that Alexander Aaron, E. A. Rawlinson and F. F.
Rawlinson were annually. elected to be the directors of the
company. It is also recorded in what purport to be minutes
of meetings of the directors held annually on the same days
as the annual meetings of shareholders that A. A. Aaron
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was each year elected president but there is no record of %66

anyone having acted as chairman of such meetings. There AA:?;‘(’;
being three directors Alexander Aaron clearly was not in &  Aiseer

position to make himself chairman of the directors. LTD'vet d

For the reasons already discussed, I am of the opinion MINISTER or
that it cannot be said that Anne Aaron or Alexander Aaron Revexue
was entitled to be chairman of meetings of shareholders ThurlowJ.
and thus to a casting vote at such meetings. Moreover,
while Alexander Aaron may have been bound to cast the
vote to which he was entitled as a shareholder in accord-
ance with such directions as Anne Aaron might give him, it
is I think apparent that even when he was acting as chair-
man, (if indeed there ever was a meeting), and even if he
was entitled to be the chairman of shareholders meetings and
thus entitled to a casting vote in case of a tie he was not
bound to cast that vote in accordance with directions given
him by Anne Aaron. Accordingly I am of the opinion that
it cannot be said that Anne Aaron controlled Miller Busi-
ness Limited during the period mentioned in the issue as
stated and that the question posed by the issue must be
answered in the negative.

The remaining particular issue, numbered 2(c) in the
order, is:

Within the meaning of the Income Taz Act RS.C. 1952, c. 148, as
amended,

2(c) during the period commencing on February 1, 1960 and ending on
December 11, 1961 did Alexander Aaron and Isidore Aaron to-
gether control Aaron Building Limited?

During the period mentioned there were 2,000 issued shares
of Aaron Building Limited, 1,000 of which were held by
Abraham Isaac Katz, 500 by Alexander Aaron and 500 by
Isidore Aaron. The articles of association consisted of Table
A with certain amendments and contained provisions simi-
lar to those already cited in describing the articles of Allied
Business Supervisions Limited. Again, there is no record of
anyone having been appointed chairman of the board of
directors. In what purport to be the minutes of a general
meeting of shareholders held on December 28, 1959 it is
recited that Alex Aaron acted as chairman. In what purport
to be minutes of a meeting of provisional directors held
earlier the same day it is also recited that he acted as
chairman and in minutes of a further meeting of the direc-
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tors held still later on the same day it is recited that the
meeting was called to order with Alex Aaron as chairman,
and that Isidore Aaron was elected as president. There is
no record of minutes of any further meeting of shareholders

v.
Muviser o or directors until December 11, 1961, when in minutes of a

NATIONAL

Rovenve Ineeting of directors it is again recited that Alex Aaron
Thurlow J. 2cted as chairman. For reasons similar to those already

stated with respect to Allied Business Supervisions Limited
I am of the opinion that it cannot be said that Alex Aaron
or Isidore Aaron was entitled to be chairman of meetings of
shareholders and thus to a casting vote in case of a tie and
therefore that it cannot be said that Alexander Aaron and
Isidore Aaron together controlled Aaron Building Limited
during the period mentioned in the issue as stated. It fol-
lows that the question posed by the issue must be answered
in the negative.

This brings me to the more general issue, numbered 3 in
the order to be resolved on the basis of the answers to the
particular issues and the admissions made by the parties. It
reads: ’

3. Are any one or more of the Appellants or Aaron Investments
Limited associated with each other during the 1961 and 1962 taxation

years and if so, which of the Appellants are associated with each other or
with Aaron Investments Limited during each of the said taxation years.

This poses a complicated question but it was indicated
by counsel in the course of argument that the results to
follow from the answers to the particular issues on the
alleged associations between the companies would not be
contentious once the answers were known. As at present
advised the position appears to me to be as follows.

1. In view of the answer to issue 1(a), that Allied Busi-
ness Supervisions controlled Career Girl Store Limited
from February 1, 1960 to December 31, 1962, these two
corporations were ‘“associated” by virtue of section
39(2) (a) during both the 1961 and 1962 taxation years.

2. It is admitted that Isidore Aaron controlled both
Aaron’s (Saskatoon) Limited and Morgans Limited in both
the 1961 and 1962 taxation years and that they were as-
sociated companies and on the basis of the answer which I
have given to issue 1(b), that these two companies together
controlled Aaron’s Renfrew Furs Limited from February 1,
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1960, to December 31, 1962, counsel for the appellants 1966

—
agreed that these three corporations were “associated” with Aaron’s
. . (PrincE

each other during both taxation years. ALBERT)
Lrp. et al

3. In view of the answers to: v.
(a) issue 1(c), that Aaron’s Ladies Apparel Limited was Mgsts or
not controlled by Isidore Aaron and Alexander Aaron Revenue

together from February 1, 1960 to July 14, 1961, Thurlow J.
and to: T

(b) issue 1(d), that Aaron’s Ladies Apparel Limited was
not controlled by Aaron’s (Prince Albert) Limited,
(which was admittedly controlled by Alexander
Aaron), during the period from July 14, 1962 to De-
cember 31, 1962, there is no basis for holding Aaron’s
Ladies Apparel Limited associated with any other
company during the 1961 or 1962 taxation years.

4. In view of the answer to issue 2(a), that Allied Busi-
ness Supervisions Limited was not controlled by Alex-
ander Aaron during the period from February 1, 1960 to
December 31, 1962, there is no basis for holding Allied to
have been associated with any company other than Career
Girl Store Limited during the 1961 and 1962 taxation years.

5. Miller Building Limited and Miller Men’s Wear Lim-
ited were admittedly associated companies. In view of the
answer to issue 2(b), that during the period from February
1, 1960 to December 31, 1962, Miller Building Limited was
not controlled by Anne Aaron there is no basis for holding
Miller Building Limited or Miller Men’s Wear Limited
associated with any of the other companies during the 1961
and 1962 taxation years. Even if the answer had been in the
affirmative I should have been unable to see how the as-
sumed association with any company controlled by Alex-
ander Aaron could be supported under section 39(4)(c)
since Anne Aaron “owned” no share in any company
controlled by Alexander Aaron and Alexander Aaron
“owned” no share in Miller Building Limited.

6. In view of the answer to issue 2(c¢), that during the
period from February 1, 1960 to December 11, 1961, Aaron
Building Limited was not controlled by Alexander Aaron
and Isidore Aaron together, there is no basis for holding
that company to have been associated with any of the
other companies during the 1961 taxation year.
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E’f_ﬁ If these conclusions are not in accord with the views of
?PA:;)DI;'C: counsel or are insufficient to dispose of the appeals the
Apzer) Inatter, as well as the matter of costs, may be spoken to
Lm.ctal when application is made to settle the judgments. The

Mﬁﬁi}f& or judgments will not be pronounced in the meantime. Sub-
Revenve  ject to this the appeals will be allowed with costs and the
Thurlow J. TE-assessments will be referred back to the Minister for

——  reconsideration, re-allocation pursuant to subsections 3 and

3(a) of section 39 of the Income Tax Act where necessary,
and re-assessment on the basis of the conclusions in the

next preceding six numbered paragraphs.

Toronto BETWEEN:

1966
june 13 14« DARBARA B. DEFREES anp BETTS
it APPELLANTS;
Ottawa MACHINE COMPANY ..........
June 24
— AND
DOMINION AUTO ACCESSORIES R
LIMITED .....oovvniiiniennne, BSPONDENT.

Patents—Compulsory licence—Appeal from grant of—Component parts
imported—Application for compulsory licence—Subsequent commence-
ment of manufacture in Canada—Whether abuse of rights—Amount
of royalty—Commissioner’s decision—Appeal from—Patent Act, s. 67
(2)(a) and (b), s. 68.

Appellant company of Pennsylvania, as licensee of the other appellant,
owner of US. and Canadian patents relating to marker lights for
highway trucks, marketed the product in the US.A. from 1951 and
also in a relatively small way in Canada, employing a distributor
located in Montreal. Until 1963 appellant company shipped component
parts for assembly in Canada but m 1963 (which was seven or eight
years after issue of the Canadian patent) it arranged for manufacture
of the components in Canada. Respondent company produced and sold
an infringing product in Canada from 1953. In 1960 appellants brought
action for infringement against respondent company and obtained
judgment in their favour in 1963 and this was affirmed by the
Supreme Court of Canada in 1965. In 1962 respondent applied for a
compulsory licence of the patent under s. 68 of the Patent Act and the
Commissioner of Patents granted a compulsory licence at a 3%
royalty in 1965 on the grounds described in s. 67(2)(a) and (b).
Appellants appealed.

Held, it could not be concluded that the Commissioner of Patents acting
judicially could not have come to the conclusion he did on the facts
before him, and the appeal must therefore be dismissed.

(1) Respondent’s own infringing activities could not be held to constitute
a working of the invention in Canada on a commercial scale within
the contemplation of s. 67(2).
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(2) The commencement of manufacture of the invention by appellant in
Canada after respondent had applied for a compulsory licence was
colourable and not such a working of the mvention in Canada as is
contemplated by s. 67(2).

(3) On an application for a compulsory licence the activities alleged to
constitute the working of the invention both at the time of the
application and up to the time 1t is heard should be considered.

(4) The Commissioner’s determination of the royalty at 34% was sup-
ported by the evidence adduced before the Commissioner.

Gordon Joknson Co. et al v. Callwood (1960) 3¢ CPR. 73;
Aktiebolaget Astra. Apolekarnes Kemiska Fabriker v. Nowvocol
Chemical Mfg. Co. of Canada Ltd. (1966) 44 C.P.R. 15; Hoffman-
LaRoche Litd. v. Bell-Cratg Pharmaceutical Division of L. D. Craig
Ltd. (1966) 32 Fox Patent Cases 106; Celotex Corporation et al v.
Donnacona Paper Co. Lid. [1939] Ex. CR. 128; referred to.

APPEAL from decision of Commissioner of Patents.
David M. Rogers and R. J. Parr for appellants.
Donald F. Sim, Q.C. for respondent.

GiesoN J.:—This is an appeal from a decision of the
Commissioner of Patents dated February 16, 1965 granting
a compulsory licence to the respondent, Dominion Auto
Accessories Limited, under Canadian Patent 522,093.

The patent is owned by the appellant, Barbara B.
DeFrees of Warren, Pennsylvania, US.A., and the appel-
lant, Betts Machine Company of Warren, Pennsylvania,
UB.A,, is a voluntary licensee.

The patent relates to marker lights sometimes called
clearance lights which are used affixed to the edges and
corners of transports, trailers and other like vehicles. These
lights are usually attached on the back but also may be
attached on the front and sides of such vehicles. The rele-
vant parts of such marker lights to which the patent relates
consist of: (1) the lenses, (2) the housing, and (3) the “O”
ring.

The appellant, Betts Machine Company, markets a par-
ticular marker lamp embodying the invention of this pat-
ent under their catalogue number B-50 under the trade
name of “snap-seals”. The respondent, Dominion Auto
Accessories Limited, marketed for some years as an infringer
of the said patent and now under the compulsory licence
granted to it, which is the subject of its appeal, under its
catalogue number VP-235.

47
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1966 The compulsory licence issued by the Commissioner of
Bangina B, Patents is dated September 27, 1965.

DeFreEs

et al Compulsory licences may be issued by the Commissioner
Dovawrox Of Patents at any time after the expiration of three years
Auto Acces- fram the date of the grant of a patent if he is satisfied that

SORIES LTD.

——  there has been a case of abuse of the exclusive rights of the

Gibson J.

patent within the meaning of s. 67 of the Act. The abuse

with which we are concerned in this appeal is prescribed in
8. 67(2)(a) and (b)* of the Act. Section 2(j)? of the Act
defines what is meant in 8. 67 by the words “work on a
commercial scale”.

If the Commissioner of Patents is satisfied that a case of
abuse of the exclusive rights under a patent has been estab-

lished,

he may exercise any of his powers as he deems

expedient in the circumstances as are prescribed in s. 68 of
the Act. If in exercising his powers, he decides to award a
compulsory licence and orders the granting of such a li-
cence, in settling the terms of it, the Commissioner must be

167.

16))

The exclusive rights under a patent shall be deemed to have

been abused m any of the following circumstances:

(a)

(b)

if the patented invention (being one capable of being worked
within Canada) 1s not being worked within Canada on a com-
mercial scale, and no satisfactory reason can be given for such
non-working, but if an application is presented to the Commis-
sioner on this ground, and the Commissioner is of opinion that
the time that has elapsed since the grant of the patent has by
reason of the nature of the invention or for any other cause
been 1sufficient to enable the invention to be worked within
Canada on a commercial scale, the Commissioner may make an
order adjourning the application for such period as will in his
opinion be sufficient for that purpose;

if the working of the invention withmn Canada on a commercial
scale is being prevented or hindered by the importation from
abroad of the patented article by the patentee or persons claim-
mg under him, or by persons directly or indirectly purchasing
from him, or by other persons against whom the patentee is not
taking or has not taken any proceedings for infringement;

22....

(7

“work on a commercial scale” means the manufacture of the
article or the carrying on of the process described and claimed
in a specfication for a patent, in or by means of a definite and
substantial establishment or organmization and on a scale that is
adequate and reasonable under the circumstances.
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guided as far as possible by the considerations set out in 9%
8. 68(a) (1), (ii) and (iii)* of the Act. Barsara B.

DEF
The formal grounds of appeal of the appellant are as tal

. v.
follows: DoMINION

1. The Commussioner of Patents erred in granting a licence because: Avro Acces-
SORIES LD

(@) manufacturing of the patented article in Canada had been com- -
menced prior to the date of the hearing. The patentee had so far GibsonJ.
as possible worked the patented invention within Canada on a -
commercial scale, and under the circumstances there was no abuse.

(b) the patented invention was being worked in Canada on a com-
mercial scale by the respondent herein since the date of the
patent, and the Commissioner of Patents should have taken the
working by the respondent mnto account

168.

(a) he may order the grant to the applicant of a licence on such
terms as the Commissioner may think expedient, including a term
precluding the licensee from importing into Canada any goods
the importation of which, if made by persons other than the
patentee or persons claiming under him would be an infringement
of the patent, and in such case the patentee and all licensees for
the time being shall be deemed to have mutually convenanted
against such importation; a licensee under this paragraph is
entitled to call upon the patentee to take proceedings to prevent
infringement of the patent, and if the patentee refuses, or
neglects to do so within two months after bemg so called upon,
the licensee may institute proceedings for infringement in his own
name as though he were the patentee, making the patentee
a defendant; a patentee so added as defendant 1s not liable
for any costs unless he enters an appearance and takes part in
the proceedings; service on the patentee may be effected by
leaving the writ at his address or at the address of his representa-
tive for service as appearing in the records of the Patent Office;
in settling the terms of a licence under this paragraph the Com-
missioner shall be guided as far as may be by the following
considerations:

(i) he shall, on the one hand, endeavour to secure the widest
possible user of the invention in Canada consistent with the
patentee deriving a reasonable advantage from his patent
rights,

(i1) he shall, on the other hand, endeavour to secure to the
patentee the maximum advantage consistent with the inven-
tion being worked by the licensee at a reasonable profit in
Canada, and

(1) he shall also endeavour to secure equality of advantage among
the several hicensees, and for this purpose may, on due cause
being shown, reduce the royalties or other payments accru-
ing to the patentee under any licence previously granted, and
1n considering the question of equahty of advantage, the Com-
missioner shall take into account any work done or outlay
incurred by any previous licensee with a view to testing the
commercial value of the invention or to securing the working
thereof on a commercial scale in Canada;

94065—4
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(c) the activities of the respondent since the date of the patent
constitute a satisfactory reason for non-working by the patentee,
and the Commissioner of Patents should have taken the activities
of the respondent into account.

2. The Commissioner of Patents erred in fixing the royalty to be paid

AvuTo Acces- under the license because:

soriEs Lap.

Gibson J.

(a) the evidence before the Commissioner was inadequate to enable
him fairly to fix the royalty;

(b) the 3% royalty that was fixed is unreasonably low having
regard to Section 68(a) of the Patent Act.

As mentioned, the subject patent was infringed by the
respondent for some years by the marketing of its said
marker lights, their catalogue number VP-235. An infringe-
ment and validity action concerning the same was tried in
this Court and there was an appeal from the Judgment of
this Court to the Supreme Court of Canada. In the result,
it was held that this patent was valid. The application for a
compulsory licence by the respondent was made at about
the same time the action for infringement and validity was
commenced, but the hearing before the Commissioner did
not take place until after the decision of this Court in the
infringement and validity action and before the decision of
the Supreme Court of Canada on the appeal from the
former decision.

In brief, the chronology of all these proceedings is as
follows:

(1) The patent was applied for on November 9, 1951.
(2) The patent issued February 28, 1956.

(3) On May 4, 1960 the appellants instituted suit in the Exchequer
Court of Canada against Dominion for infringement of the patent. Do-
minion contested validity and infringement of the patent.

(4) On May 18, 1962, Dominion filed application for a compulsory
license.

(5) ...The infringement action was tried in October, 1962, At trial,
Dominion admitted that its lamp model VP 235 infringed, and the only
issue at trial was validity.

(6) On October 23, 1963, judgment issued in the infringement action,
finding the patent valid and enjoining Dominion from further infringe-
ment.

(7) On December 13, 1963, Dominion filed a notice of appeal from the
judgment of the Exchequer Court in the patent infringement action.

(8) On February 24, 1964 the hearing in the present compulsory
license application took place, and the Commissioner by decision of
February 16, 1965 granted a compulsory license to Dominion.

(9) Notwithstanding the grant of a license, Dominion continued to
contest the validity of the patent and on March 17, 1965 the appeal in the
infringement action was heard by the Supreme Court of Canada.
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(10) On June 17, 1965 the Supreme Court of Canada dismissed the
appeal, affirming the finding of the Exchequer Court that the patent was
valid. ([1965]1 S C.R. 599).

The inventor of the invention described in this Canadian

patent was Joseph H. DeFrees of Warren, Pennsylvania,

U.S.A., who is the husband of the appellant, Barbara B.
DeFrees, to whom he assigned his rights in this Canadian
patent. He also, on September 7, 1951, filed an application
in the United States.for a patent for the same invention
and subsequently a United States patent was issued to him
which he in turn assigned to his wife, Barbara B. DeFrees.
Barbara B. DeFrees voluntarily licensed the appellant,
Betts Machine Company, under both the Canadian and the
United States patents for this invention.

The appellant, Betts Machine Company; carries on a
most extensive business in the United States and the prod-
uct produced by this invention is only one part of its
business; but it is the volume of sales of this produet in the
United States when compared with the sales of it made or
caused to be made by it in Canada, in relation to all sales of
the identical product by. the respondent as an infringer of
the patent that is relevant.

The appellant, Betts Machine Company, had as its dis-
tributor in Canada at all material times, Faucher & Fils
Limited, whose head office is in Montreal, Quebeec.

The history of the marketing of the product of this
invention, both through the instrumentality of the appel-
lant, Betts Machine Limited, and of the respondent, Do-
minion Auto Accessories Limited, briefly is as follows.

Betts Machine Limited began marketing in the United
States the product of this invention shortly after the patent
application was filed, namely, September 7, 1951.

In June, 1952, a representative of the respondent visited
the plant in Warren, Pennsylvania, U.S.A., of Betts Ma-
chine Company and inspected the same and ordered from it
700 of the marker lamps made by it. This was the first and
last purchase from Betts Machine Company by the respond-
ent of its lamps.

Thereafter, the respondent copied the product of Betts
Machine Company and from about October 1953 until the

judgments of the Courts above referred to, continued to
94065—43

51
1966

——
Barpara B.
DrFreEs
et al
V.
DoMINION
Avuro Acces-
SoRIES LD,

GibsonJ.



52 1 RC.deVE., COUR DE L’ECHIQUIER DU CANADA [1967]1

}i’ff produce and sell in Canada their own marker lamp under

Barsara B. their said eatalogue number VP-235. These sales were quite

DIZF;ZE;ES substantial.

v

Dommiony  UDtl 1963, Betts Machine Company shipped from the
Avro Accms- [Jnited States three component parts of their marker
sorES Ltp. . X

—— _ lights which when assembled in Canada, were sold under
GIETJ' their said catalogue number B-50, that is, (1) the lenses,
(2) the “O” rings and (3) the housings, through their said
distributor Faucher & Fils Limited in Montreal. This as-
sembly was a relatively simple matter, cost very little com-
pared with the total selling price of the produect, and it was
common ground that such assembly did not constitute
“manufacture” of the marker lights in Canada within the
meaning of s. 67 of the Act. The sales of the marker light
by the appellant, Betts Machine Company, through its
distributor Faucher & Fils Limited up to 1963 and also after
that date and up to 1964 which was the last date there were
figures of sales put in evidence, were relatively small, both
in the total dollar volume and also in proportion to the
dollar volume of sales by the respondent of its marker

lights which infringed the said Canadian patent.

In 1963 pursuant to an agreement dated March 22, 1963
made between the appellant, Betts Machine Company, and
its said distributor Faucher & Fils Limited, the three com-
ponent parts of the marker lights commenced to be manu-
factured in Canada by Faucher & Fils Limited. The evi-
dence adduced was that Betts Machine Company, since
July 28, 1961 had been attempting to get Faucher & Fils
Limited to manufacture these three component parts of its
marker lights but the latter was apparently reluctant to do
80.

Pursuant to this said agreement, however, Faucher & Fils
Limited first manufactured the “O” rings in June, 1963, the
lenses in August, 1963, and the housings by February, 1964.

This manufacture in Canada therefore was commenced 7
and 8 years after the issue of the patent.

It would seem a reasonable inference also that this deci-
sion to manufacture in Canada was inspired solely by the
activities of the respondent and the proceedings taken by
it, having in mind the power of the Commissioner of Pat-
ents under ss. 67 and 68 of the Patent Act.
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The said licence agreement between the appellant, Betts li‘f

Machine Company, and Faucher & Fils Limited was the BarsaraB.
subject of comment by the Commissioner of Patents in his Eeﬁ?m
decision on the application for a compulsory licence. I , *- =
might add in supplement, that this agreement is curious in Avro Acces-
that, although it is called a licence, there is no provision in soRms L.
it for a fixed royalty payable. Instead the royalty payable is GibsonJ.
the differential in the purchase and sale price of Betts
Machine Company for the parts that go to make up this
marker light and it has absolute control over what the
selling price of it will be from time to time to Faucher &
Fils Limited. This has vital significance when read in the
light of the evidence before the Commissioner given by Mr.
J. Vaillancourt, Sales Manager of Faucher & Fils Limited,
when he said that it was possible to do so and they did
lower their selling price of their marker lights to the cus-
tomers in Canada after the parts for the marker lights were
obtained from manufacture in Canada and not from impor-
tation from the United States from the appellant, Betts
Machine Company. The significance is that manufacture in
Canada permitted a lower selling price of the patented
product to the public in Canada, and so long as the re-
spondent was a competitor in the field of some financial
substance and of merchandising efficiency, the public in
Canada did benefit from such lower prices. If the respond-
ent was removed from competition, then the price paid for
these marker lights in Canada would solely be in the disere-
tion of the appellant, Betts Machine Company and it is a
reasonable inference that such price to the public would
increase.

At the hearing before the Commissioner of Patents, the
appellants, in evidence and in argument, submitted that
there was no abuse of the exclusive rights under this
Canadian patent within the meaning of s. 67 of the Act and
relied in the main for the same on the manufacturing of the
respondent from 1952 of its infringing marker lights under
their said catalogue number VP-235; and in the event that
the Commissioner of Patents considered this application a
case for the granting of a compulsory licence that the
royalty fixed by him should not be any lower than the 10%
royalty paid by Betts Machine Company to the patent
owner Barbara B. DeFrees under the said voluntary
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LQEE licences, notwithstanding the fact that the original inventor

Bﬁt;BFe:EAEE- Joseph H. DeFrees without other consideration devoted
et al  part of his time within the scope of his talents for Betts
Dovrox  Machine Company to the promotion of the sales of these
Asg';gE ?ﬁf" marker lights. (The inventor Joseph H. DeFrees was also
—_~  the inventor of an invention, the produet of which were
GibsonJ. - certain valves in respect of which Betts Machine Company
was a licensee also. The royalties from the valves were paid
to Joseph H. DeFrees and as stated the royalties on the
marker lights were paid to his wife Barbara B. DeFrees by
arrangements among these parties which are not disclosed
in total in the evidence but which are irrelevant to the

decision of this appeal.)
On an appeal such as this, under s. 73 of the Patent Act,
from a decision of the Commissioner of Patents and an

order for the granting of a compulsory licence under ss. 67

to 72 of the Act, the Court must consider the same not only

with regard to the questions of law which arise, but also on

the facts. (See Thurlow, J., in Gordon Johnson Co. et al v.

Callwood'). But an appellant to succeed must establish

that the same were against manifestly sound and fun-

damental principles; or as it has been put, the Court on
such an appeal as this will not allow the appeal unless it
comes to the conclusion that no person properly instructed
as to the law and acting judicially could have come to the
conclusions that the Commissioner did on the facts before
him, and this is so even though the Court itself on those
same facts might have come to a different conclusion.

(Compare Jackett, P., in Aktiebolaget Astra, Apotekarnes

Kemiska Fabriker v. Novocol Chemical Manufacturing Co.

of Canada Ltd.?; and Abbott J., in Hoffman-LaRoche

Limited v. Bell-Craig Pharmaceutical Division of L. D.

Crarg Limited®.)

Employing such criteria, the grounds of appeal for deci-
sion are:

(1) whether the commencement of manufacturing of the
patented article in Canada after the date of the ap-
plication of the respondent for a compulsory licence,
but before the date of the hearing of such application,
constituted working the invention within Canada on a

1(1960) 3¢ CP.R. 73 at 77. 2 (1966) 44 CP.R. 15 at 19.
3 (1966) 32 Fox Patent Cases 106 at 108.
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commercial scale so that there was no abuse within the Eﬁf

1 : B.
meaning of . 67(2) (a) of the Act; Bﬁr;nﬁggm

(2) whether the activities of the respondent (an infringer)  etal
constituted working the patented invention in Canada poyysion

on a commercial scale; Auzo Agcs-

(3) whether such activities by the respondent constituted a Gibeon
A , ibson J.
satisfactory reason for non-working of the patented ——

invention by the appellants;

(4) whether the relevant date to consider, if the patented
invention was being so worked, is at the time of the
respondent’s application or at the time of the hearing
of such application; and

(5) whether there was evidence before the Commissioner
of Patents to have enabled him to fix the royalty
pursuant to the provisions of s. 68 of the Act.

As to grounds of appeal numbered 1, 2 and 3 above, I am
of opinion (@) that since under the Patent Act patents are
granted for new inventions not only to encourage inven-
tions, but also to make sure that there be attained without
undue delay a working of the invention on a commercial
seale within Canada adequate and reasonable under the
particular circumstances, (cf. Maclean, P., in Celotex
Corporation et al v. Donnacona Paper Company Limited*)
that it would be incongruous to hold that the activities of
the respondent in this matter, while an infringer of the
patented invention, constituted such working of the inven-
tion as to result in there being no abuse by the appellants
within the meaning of s. 67(2) (a) of the Act; and (b) that
the activities of the appellants in: respect to their working
of the invention within Canada on a commercial scale were
clearly colourable and collusive; and accordingly there is no
reason in respect to these three grounds of appeal to inter-
fere with the decision and order of the Commissioner of
Patents.

As to ground of appeal numbered 4 above, I am of
opinion that the manufacturing activities constituting
working the invention in Canada both at the time of the
application for the compulsory licence and during the inter-
val up to the hearing of such application by the Commis-
sioner should be considered, although naturally the manu-
facturing activities during such interval will be looked at

1119391 Ex. C.R. 128 at 138.
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L%f by the Court with greater scrutiny. The Commissioner con-

Barsara B. sidered the activities at and between both these times, and
DeFrurs . . . .
etal  accordingly in respect to this ground of appeal also there is

o ) ) . .
Domesrox 1O TEaSON to interfere with his decision and order.

AE%& gﬁﬂs' As to the final ground of appeal numbered 5 above, I am

" of opinion that the appellants elected, at the hearing of the
application before the Commissioner, to adduce evidence as
to the matter of the quantum of the royalty, and that the
factual evidence so adduced, coupled with the factual evi-
dence adduced by the respondent, was sufficient in law to
support the Commissioner’s conclusion. This is not a case,
therefore, where the question of royalty should be sent
back for the adducing of further evidence before the
Commissioner. (Clearly, however, the better practice to
have followed in this case and all similar cases would have
been for the appellants to request the Commissioner to
permit them to elect not to call any evidence, on the hear-
ing of the application for a compulsory licence, on the
matter of royalty until the Commissioner had decided
whether or not the case was one for a licence, as was
suggested by Jackett, P., in Aktiebolaget Astra, Apote-
karnes Kemiska Fabriker v. Novocol Chemical Manufac-
turing Co. of Canada Lid. (supra))

The findings of abuse and the order of the Commissioner
of Patents in this case, therefore, are well founded in fact
and in law.

Abuse of a Canadian patent of invention, it is clear,
often arises from the fact that a foreign owner of a patent or
those claiming under him usually do not act in the same
way as a Canadian owner of a patent because there are
important differences between what is in the best interests
of the public in Canada and what is in the best interests of
the public in such foreign country; and in such circum-
stances, the latter interests usually prevail. This manifests
itself, for example, by the foreign owner of a Canadian
patent concerning himself primarily with increasing his
profits in the foreign country in which he resides because
all normal influences and pressures on him from third par-
ties in his foreign country will be directed to that end,
where it helps the interests of the public in that foreign
country, and at the same time such are in conflict with the
interests of the public in Canada; and so if abusing a
patent of invention in Canada within the meaning of s. 67

Gibson J.
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of the Patent Act happens to accomplish this, such foreign
owner of a Canadian patent will act on such incentive to BarearaB.
the detriment of the public in Canada. D‘Zf‘;’?ﬂs
In this case, although the total sums involved in relation =
to the annual gross national product in Canada are rela- Avro Acces-
tively insignificant, and therefore not too important in the sontes L.
overall picture, it is nevertheless clear that the abuse of thig GibsonJ.
Canadian patent came about for the above reasons. The
appellant, Betts Machine Company, caused the product of
the Canadian patent to be marketed by the importation of
the three component parts from the United States by its
Canadian distributor, Faucher & Fils Limited from 1952
until 1963; and during all this period (or at least after the
patent issued) that it did so cause this importation, it could
have caused the product of this patent to be manufactured
in Canada, which is one of the precise duties of the owner
of a patent who is given an exclusive monopoly under the
Patent Act. Only the activities of the respondent and the
knowledge of the power of the Commissioner of Patents
under the Act caused the manufacture in Canada in 1963
with resulting lower prices to the public in Canada. The
peculiar so-called licenced arrangement between Betts
Machine Company and Faucher & Fils Limited, it is obvi-
ous, would not assure a lower price of the product of this
patent to the public if the respondent was prevented from
selling its product under this compulsory licence to the
public in Canada.
In the result, therefore, the appeal is dismissed with
costs.

1966
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June 29
AND —

THE COMMISSIONER OF PATENTS . ... RESPONDENT.

Patenis—Substance used in “medicine”—Meaning of—Prohbition of claim
for—Patent Act, s. 41(1)—General anaesthetic.

Appellant appealed from the decision of the Commissioner of Patents
refusing to issue a patent to appellant with respect to a claim for a
general anaesthetic commercially known as “Halothane” on the
ground that it was “intended for medicine” within the meaning of
8. 41(1) of the Patent Act.
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Held, the word “medicine” in its broad meaning includes “halothane”, a

medical drug or agent used in medicine in the treatment of patients
and an integral essential part of surgical therapy of disease, a part of
the therapeutic regimen.

APPEAL from decision of Commissioner of Patents.
Harold G. Foz, Q.C. for appellant.
C. R. O. Munro, Q.C. and B. D. Collins for respondent.

Gisson J.:—This is an appeal from the decision of the

Commissioner of Patents refusing to issue a patent to the
appellant containing certain claims numbered 9, 10 and 11
for a substance known commercially as Halothane® on the

1HALOTHANE—CHBrCI-CE3 Mol. Wt. 1974

Halothane is 2-bromo-2-chloro-1,1,1-triflucroethane.

It contains 0.01 per cent w/w of Thymol.

Deseription. A colourless, mobile, heavy liquid; odour, characteristic,
resembling that of chloroform; taste, sweet, burning. Non-
inflammable.

Solubility. Soluble, at 20°, in 400 parts of water; miscible with dehy-
drated alcohol, with chloroform, with solvent ether, with trichloro-
ethylene, and with fixed and volatile oils.

Identification. A. Ignite 0.3 ml. with molten sodium, cool extract with
2 ml. of water, filter, and add 05 ml. of glacial acetic acid. Add
0.1 ml. of this solution to a mixture of 0.1 ml. of a freshly pre-
pared 01 per cent w/v solution of sodium alizarinsulphonate and
0.1 ml. of zirconyl nitrate solution; the red colour becomes clear
yellow.

B. To 5 ml add 5 ml. of sulphuric acid; the acid forms the
upper layer (distinction from chloroform and from trichloro-
ethylene).

Acidity or alkalinity. Shake 20 ml. with 20 ml. of carbon diozide-free
water for three minutes; the aqueous layer requires for neutralisa-
tion not more than 0.1 ml. of N/100 sodium hydrozide or 0.6 ml. of
N/100 hydrochloric acid, bromocresol purple solution being used
as indicator.

Distillation range. Distils completely between 49° and 51°, not less
than 95 per cent v/v distilling withmm a range of 1°, page 1009.

Refractive index. At 20°, 1.3695 to 13705, page 1016.

Weight per ml. At 20°, 1.869 to 1.874 g., page 1017.

Chloride and bromide; Free chlorine and free bromine. Complies with
the test for Chloride; Free chlorine described under Tetrachloro-
ethylene, page 819.

Thymol. Complies with the test deseribed under Tetrachloroethylene,
page 819, using a 0.225 per cent w/v solution of thymol in carbon
tetrachloride.

Non-volatile matter. Complies with the test described under Tetra-
chloroethylene, page 819.

Storage. Halothane should be kept in a well-closed container, protected
from light, and stored in a cool place.

Action and Use General anaesthetic. (The British Pharmacopoeia, 1963,
p. 353)
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grounds that such is prohibited by s. 41(1)* of the Patent
Act, R.S.C. 1952, ¢. 203.

The facts are as follows:

The application to the Commissioner of Patents of the
appellant for a patent relates to a substance known com-
mercially as Halothane and processes for its preparation.

Claim 1 of the application as filed reads:

“The new chemical compound 1:1:1-trifluoro-2-bromo-
2-chloroethane”.

Claims 2-6 were for processes for the manufacture of the
substance.

After several objections by the Examiner and consequent
amendments a Supplementary Amendment was filed on
June 25, 1964, in which the following claims were asserted:

1. A process for the manufacture of 1:1:1-trifluoro-2-bromo-2-chloro- -

ethane which comprises reacting a compound selected from the group
consisting of 1:1:1-trifluoro-2-chloroethane and 1:1:1-trifluoro-2-bromo-
ethane with a halogen selected from the group consisting of bromine in
the case of 1:1:1-trifluoro-2-chloroethane and chlorine in the case of
1:1:1-trifluoro-2-bromoethane.

2. A process as claimed in claim 1 wherein 1:1:1-trifluoro-2-chloro-
ethane is reacted with bromine in the gaseous phase at a temperature in
the range of 350°-600°C.

3. A process ‘as claimed in claim 2 wherein the reaction temperature
is in the range 425°-475°C.

4. A process as claimed in claim 3 wherein the molar ratio of 1:1:1-
trifluoro-2-chloroethane to bromine is in the range of 1.5:1 to 2:1.

5. A brocess as claimed in claim 1 wherein 1:1:1-trifluoro-2-bromo-
ethane is reacted with chlorine in the gaseous phase at a temperature in
the range 300°-475°C.

6. A process as claimed in claim 5 wherein the reaction temperature
is in: the range 350°-400°C.

7. A process as claimed in claim 6 wherein the molar ratio of 1:1:1-
trifluoro-2-bromoethane to chlorine is in the range 5:1 to 1:1.

8. A process as claimed in claim 7 wherein the molar ratio of 1:1:1-
trifluoro-2-bromoethane to chlorine is in the range 3:1 to 2:1.

9. 1:1:1-trifluoro-2-bromo-2-chloroethane.

10. A respirable gaseous anaesthetic mixture comprising 1:1:1-trifluoro-
2-bromo-2-chloroethane in admixture with oxygen, said oxygen being
present in a proportional amount proper for respiratory purposes.

141(1) In the case of inventions relating substances prepared or pro-
duced by chemical processes and intended for food or medicine, the specifi-
cation shall not include claims for the substance itself, except when pre-
pared or produced by the methods or processes of manufacture particularly
described and claimed or by their obvious chemical equivalents.

(Italics are mine).
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11. A respirable gaseous anaesthetic mixture comprising 1:1:1-trifluoro-
2-bromo-2-chloroethane in admixture with oxygen and at least one other
nhalation anaesthetic, said oxygen being present in a proportional amount
proper for respiratory purposes.

By this amendment the appellant requested that claims
10 and 11 be left in abeyance pending the decision of this
Court as to the patentability of product claim 9 in the form
asserted in the said Supplementary Amendment.

By Official Letter dated December 24, 1964, claim 9 was
finally rejected, the Examiner pointing out that claims 10
and 11 would be unallowable if claim 9 is unallowable.

From this Final Rejection the Appellant appealed to this
Court by Notice of Motion dated January 22, 1965.

It is agreed that Halothane is a substance prepared or
produced by chemical processes within the meaning of sec-
tion 41(1) of the Patent Act, and that it may be character-
ized as a general inhalant, volatile anaesthetic.

The only question for decision on this appeal, therefore,
is whether or not Halothane as claimed in claim 9 of the
said application of the appellant is “‘a substance . .. in-
tended for medicine” within the meaning of s. 41(1) of the
Patent Act.

In Loi sur les brevets', the word employed in s. 41(1) is
“médication”.

The word “medicine” and the word “médication” as so
used are not terms of art. Instead they are words of the
vernacular, of common parlance, and must therefore be in-
terpreted in their ordinary sense.

The court was referred to definitions of the word
“medicine” and the word “médication” contained in a great
number of dictionaries in both the English and French
languages published from 1868 to practically the present
time and to certain judicial decisions defining the same, for
the purpose of assisting in judicially defining the meaning
in this statutory context?.

The correet judicial approach to the question for decision
has been definitively stated by the Supreme Court of
Canada. (See Martland J. in Parke, Davis & Company v.

18 R.C. 1952, c. 203.
2 See Schedule “A” to these Reasons for some of the dictionaries and
other definitions.
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Fine Chemicals of Canada Limited* where he said, “I agree
with Thurlow, J. that the word ‘medicine’, as used in s. 41
of the Act, should be interpreted broadly. ..”).

One particular part of the evidence that perhaps should
be mentioned is the affidavit evidence of Dr. Ridley
Keneford, filed on this appeal. It established that he was an
expert in anaesthetics and that he had studied 39 publica-
tions, which he listed, dealing with anaesthetics and as a
result stated, “During my studies of the publications set
out in paragraphs 3-42 above, I have not seen any anaes-
thetic agent described or referred to as a ‘medicine’.”

This finding of Dr. Keneford is exactly what one would
expect, as will be explained in greater detail in these rea-
sons. But putting the matter briefly now, it should be noted
that experts dealing with specific medicines always refer to
them specifically in terms appropriate to their specialty
and do not refer to them when writing or speaking of them
by the broad genus of “medicine”. Laymen, however, some-
times do so.

A perusal of dictionary definitions, judicial decisions and
text book authorities leads to the conclusion that there is
both a restricted definition and a broad definition of
“medicine” commonly and generally understood and used.
The method by which this conclusion is reached may be
stated briefly:

1. A “medicine” in modern parlance has come to mean,
inter alia, a drug, a therapeutic agent, a bioligical
agent, and a pharmaceutical specialty.

2. “Medicines” are to-day categorized under specifics
such as antihistamines, anti-infectives, autonomiec
drugs, cardiovascular drugs, antianemia agents, he-
mostatics, diagnostic agents, expectorant and ecough
preparations, gastrointestinal drugs, hormones, local
anaesthetics, oxytocics, vitamins, anaesthetics, and
spasmolytic agents and so forth. In other words, gen-
erally speaking, it is seldom that anyone speaks of
“medicines” anymore. And in this connection, it is
interesting to note that in the Vade-mecum Inter-
national of Canada in its list of “pharmaceutical
specialties and biologicals” available to doctors in

1719591 SC.R. 219 at 226.
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4.

Canada, “Halothane” is listed described by Hoechst
Pharmaceuticals of Canada Ltd. as an “inhalation
anaesthetic”.

All of these specifics may be referred to merely as
medical drugs or medical agents, without further
categorizing as in 1 above.

Some of these medical drugs or medical agents are used
to cure or heal a patient per se, and are sometimes
referred to as therapeutic agents (even though there are
many therapeutic agents which do not cure or heal per
se, but are used for a particular purpose in the treat-
ment of a patient), while others are used in the course
of the whole treatment of the patient. In this connec-
tion, for instance in the case of the former kind of
medical drugs or medical agents, an antibiotic, say,
e.g., penicillin, comes closest perhaps, but even then, it
often happens that other medical drugs or agents are
necessary as supportive therapy when the antibiotic
appears to be specific for a particular type of infection.
The former kind of medical drugs or agents are
“medicines” in a restricted meaning, while the latter
kind are “medicines” in the broad meaning.

“Halothane” is not a medical drug or agent that cures

per se, but instead is a medical drug or agent used in
medicine in the treatment of patients and is an integral
essential part of surgical therapy of disease, a part of the
therapeutic regimen.

Therefore in my opinion, “Halothane” is a substance

intended for “medicine” within the meaning of s. 41(1) of
the Patent Act, and as a consequence, the appeal is dis-
missed with costs.
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ANAESTHETIC

A. 1. Ingensible, deprived of sensibility.
3. Producing, or connected with the production of, insensibility.

B. An anaesthetic agent; an agent which produces insensibility.
(Ozford Dictionary Vol. I, page 301)

FUNDAMENTALS OF INHALATION ANESTHESIA
Theoretic Considerations.

With the exception of trichloroethylene, which is partially changed in the body,
inhalation anesthetics are absorbed, transported, and excreted without change in
chemical constitution. Thus anesthetic gases and vapors are inert or nonreactive
substances. They are almost entirely recoverable from the lungs save for small
quantities lost by diffusion through the skin and surgical wound, or through solution in
the urine. (Introduction to Anesthesia, The Principles of Safe Practice, Second Edi-
tion, 1961)

Anesthetic—

General—An agent which produces general anesthesia either by injection or by
inhalation. (Blakiston’s Illustrated Pocket Medical Dictionary,
Second Edition)

Anaesthetic

2. Any drug or chemical used to produce anaesthesia. (The British Medical
Dictionary)

Anesthesiology by John Adriani, M.D.

To be surgically useful, an anesthetic drug or method of producing anesthesia must
fulfill two purposes: it must abolish reflex activity and other responses to stimuli and
it must provide musecle relaxation. A third requirement, loss of consciousness, is
desirable but not always necessary.

General Anesthetics

The general anesthetics are volatile substances which are administered by inhala~
tion, or nonvolatile drugs which are administered by routes other than inhalation. The
volatile drugs differ in pharmacologic characteristics from the nonvolatile. The mem-
bers in each group are similar pharmacologically and are used for the same purposes.

The volatile drugs are complete anesthetics. They cause a blockade along the path
from the periphery to the pamn perception centers. The loss of sensibility is accom-
panied by a loss of consciousness. Loss of muscle tone of varymmg degrees is obtained,
depending upon the potency of the drug Volatile anesthetics are inert; that is, they
are not altered by the cells. They are eliminated unchanged by exhalation. They are
gases, or highly volatile iquids, which boil below 60°C. With the exception of nitrous
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oxide, currently used drugs are hydrocarbons, ethers, halogenated hydrocarbons or
halogenated ethers. Three gases, nitrous oxide, ethylene and ecyclopropane, and a
variety of liquids, among which are ether, vinyl ether, fluroxene, chloroform, ethyl
chloride, halothane, methoxyflurane and trichlorethylene, are used.

Anesthetics are protoplasmic poisons with three notable characteristics: they have
a special predilection for nervous tissue, they ultimately affect all protoplasm as
concentrations are mcreased and their action 1s reversible withn limits. Once the drug
is removed, the physiologic state of the cell reverts to normal. (Christopher’s Text-
book of Surgery, Eaghth Edition, 1964)

‘Anesthetic, anaesthetic—A drug which causes the loss of sensation general—A.
which affect consciousness, hence deaden the sensations of the whole organism; such as,
ether, chloroform, nitrous oxide, ete. (Hackh’s Chemical Dictionary, Third Edition).

Halothane (CF9-CHCIBr) (Fluothane)

It seems very probable that halothane leaves the body by the same route as it
enters it, namely the lungs, but the exact mode of excretion, and the possibility of any
metabolic breakdown, have not been reported. (A Practice of Anaesthesic by W. D.
Wylie, MA, MB. (Cantab), MRCP, FF.AR.CS. and H. C. Churchill-Davidson,
MA., MD. (Cantab.), FFARCS, 1961)

Anaesthetic, ‘Anesthetic—

1. Having no perception or sense of touch. 2. A medicine having the power of
rendering the recipient 1osensible to pam. An anaesthetie is general or local according
as it produces general or local anaesthesia. (Lappincott’s Medical Dictionary, 1897).

Anaesthetic—. ..

B. As substantive (P1): A class of medicines which, when inhaled in the form of
vapour, destroy consciousness for a time, and with it the sense of pam. Garrod makes
anaesthetics the third order of his sub-class, defined as medicmes acting especially
upon ‘the bramm proper, but probably also upon other portions of the central nervous
system. Among the uses to which they are put are the alleviation of pain and spasm,
the production of unconsciousness during surgical operations or parturition, and the
procuring of sleep i delirtum. The best known are chloroform, ether, and nitrous
oxide. . . . (The Encyclopaedic Dictionary, Vol. 1 Special Edition, 1903)

Order 3—Anaesthetics.

Substances which when inhaled in the form of vapour possess the property of
destroymg consciousness, and at the same time causing msensibility to pam: they are
therefore soporifics and anodynes, but their effect is more immediate and much less
persistent than that of ordinary narcotics.
Chloroform. Bichloride of methylene.
Ether. Protoxide of nitrogen (nitrous oxide).
Tetrachloride of carbon

Effects of Anesthetics.

These have been sufficiently detailed under the respective heads of the above
anaesthetic agents
Therapeutic apphcations of Anaesthetics.

1 To alleviate pain and spasm.

2 To produce unconsciousness and msensibility to pamn during surgical operations
and parturition

3. To procure sleep and dimimish violence i delirium tremens and some other
forms of cerebral disturbance. :

4, To cause relaxation of the muscular system, in order to facilitate the reduction
of dislocations and of herma.
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(The Essentials of Materia Medica and Therapeutics by Sir Alfred Baring Garrod,
M.D, F.RS, Third Edition, 1868)

Anaesthetics—Medical agents employed for the production of insensibility, es-
pecially during surgical operations . . . (Winston’s Cumulative Loose-Leaf Encyclo-
pedia, 1920)

Anaesthetic—A. 1. Insensible, deprived of sensibility . . . 2. Unfeeling, unemo-
tional . . . 3. Producing, or connected with the production of, insensibility. B. An
anaesthetic agent; an agent which produces insensibility. (The Ozford English Dic-
tionary, 1933)

Anesthetic—. ..

3. A drug that produces local or general anesthesia . . . general—a drug that pro-
duces general anesthesia. (Stedman’s Medical Dictionary, Twentieth Edition, 1961)
Anesthetic—1. Pertaining to or characterized by anesthesia. 2. Producing anes-
thesia. 3. A drug that causes insensibility. (The Putnam Medical Dictionary, 1961)
Anesthetic—1. Pertaining to, characterized by, or producing anesthesia. 2. A drug
or agent that is used to abolish the sensation of pain. general-—an agent which pro-

duces general anesthesia. (Dorland’s Illustrated Medical Dictionary, 24th Edition,
1965)

DRUG

Food and Drugs Act, RS.C. 1952, Ch. 123 Section 2(j)

“Medicine” means any substance or mixtures of substances that may be used in
restoring, correcting or modifying organic functions.

This statute was repealed in 1953 by 1 & 2 Elizabeth II Ch. 38. In that statute the
word “medicine” was not defined but the word “drug” was defined in section 2(f) as
follows:

(/) “drug” includes any substance or mixture manufactured, sold or represented
for use in
(1) the diagnosis, treatment, mitigation or prevention of a disease, disorder,
abnormal physical state, or the symptoms thereof, in man or animal,
(i) restoring, correcting or modifymg organic functions in man or animal, or
(iii) disinfection in premises in which food is manufactured, prepared or kept,
or for the control of vermin in such premises;

Drug—1 Any chemical substance, synthetic or extracted from plant or animal
tissue and of known or unknown composition, which is used as a medicament to
prevent or cure disease. (The British Medical Dictionary)

Drug—(1) A substance used as medicine. It is assumed that drugs contain a
pharmacophore and anchoring group (q.v.). (2) A material derived from vegetable or
animal sources. crude—The commercial form of a drug which requires refining before
use. inorganic—Inorganic salts, acids, or bases used as medicines; eg, sodium bicar-
bonate, mercury salts. official—D. listed in Pharmacopoeias. (Hackh’s Chemical Dic-
ttonary, Third Edition)

Drug—Any substance used 1 the composition of medicine; a substance used to
stupefy or powon or for self-indulgence; (Chambers’ Twentieth Century Diclionary,
1952)

Drug—1. Any substance used as a medicine in the treatment of disease.

2. To give medicine, usually with the sense of giving medicme in unnecessarily
large quantities. 3. To narcotize. (Stedman’s Medical Dictionary, Twentieth Edition,
1961)

Drug—A substance use as a medicine, or in the compounding of a medicine. crude
d, an unrefined drug containing all 1ts ingredients. (The Putnam Medical Dictionary,
1961)

94065—5
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MEDICINE

Medicine—1 Art of restoring and preserving health, especially by means of
remedial substances and regulation of diet etc. as opp. to surgery and obstetrics;
substance, esp one taken internally. (The Concise Ozford Dictionary 4th Ed. 1950,
reprinted 1954.)

“Medicine” 1s that department of knowledge and practice which is concerned with
the cure, alleviation and prevention of disease In human beings and with the
restoration and preservation of health. Also, 1n a more restricted sense, applied to that
branch of this department which 1s the province of the physician in the modern
application of the term; the art of restoring and preserving health of human beings by
the administration of remedial substances and the regulation of diets, habits and
conditions of hfe. (In re Ontario Medical Act (1906), 13 O.L.R. 501 (C.A.))

“Medicine”—1. That department of knowledge and practice which is concerned
with the cure, alleviation, and prevention of disease in human beings, and with the
restoration and preservation of health. Also, in a more restricted sense, appled to that
branch of this department which 1s the province of the physician, in the modern
application of the term; the art of restoring and preserving the health of human
beings by the administration of remedial substances and the regulation of diet, habits,
and conditions of life; distinguished from Surgery and Obstetrics. (Ozford English
Dictionary, 1933, Vol. VI, p. 295)

“Medicine”—1. The science and art concerned with the cure, alleviation and
prevention of disease, and with the restoration and preservation of health. Also, less
widely, that branch which is the province of the physician; the art of restoring and
preserving health by means of remedial substances and the regulation of diet, habits,
ete., dist. from surgery and obstetrics.

2. A medicament, especially one taken internally; also medicaments generally,
“physic” ME (Shorter Oxford Dictionary, 1933 reprinted 1939)

“Medicine”—1. Any substance used for treating disease.

2. The science of treating disease; the healing art. In a restricted sense, that
branch of the healing art dealing with internal disease, which can be treated by a
physician. (New Gould Medical Dictionary 1951; Blakiston’s New Gould Medical
Dictionary, Second Edition, 1956)

“Medicine”—1. A drug. 2. The art of preventing or curing disease; the science
which treats of disease in all its relations. 3. The study and treatment of general
diseases or those affecting the internal parts of the body, distinguished from surgery.
(Stedman’s Medical Dictionary 1942)

“Medicine”: any substance used in the treatment of disease; the science of healing
and prevention of disease, esp. by remedies other than surgical treatment. (Collins
New Enghsh Dictionary, 1956)

“Medicament” (1) A substance used in curative treatment. (Ozford Englsh
Dictionary, 1933, Vol. VI, p. 293)

A medical witness stated that by “medicine” is meant anything which will
influence the functions of the body. The definition of “medicine” in Webster’s
Dictionary 1s: “any substance administered in the treatment of disease; a remedial
agent; a remedy” and the defimition of “disease” is: “an alteration in the state of the
body or of some of its organs interrupting or disturbing the performance of the wvital
functions and causing or threatening pam or weakness’ The two definitions seem to
coincide 1f disease 1s the failure of some function to operate normally and medicine is
something which 1s 1ntended to restore the normal working of the affected function.
(Nawrne v. Stephen Smith & Co. Ltd et al, (1943) 1 K.B. 17 at 21 per Atkinson, J.)



1 Ex.CR. EXCHEQUER COURT OF CANADA [19671 67

The word “medicine” . . . in Enghsh is equivalent to the word “physic”. (Royal
College of Physicians of London v. General Medical Council (1893) 68 L.T. 496 at
499, per Smith L.J.)

The word “medicine” 1s comprehensive enough to include everything which is to
be applied for the purpose of healing, whether externally or internally. (Berry wv.
Henderson (1870) 5 Q B. 296 at 304 per Lush J.)

This was a case under the Pharmacy Aect, 1868 which related to the labelling of a
“medicine” supplied by an apothecary to his patient.

2. any substance or preparation used in the treatment of disease; medicament;
also medicaments generally, “physic”. Now commonly restricted to medicaments taken
internally. (Ozford Diwctionary Vol. VI, p. 295.)

The latter term “medicine” ineludes remedies used externally upon the body as
well as internally. (M’s Apphcation (1922) 39 RP.C 261 at 262 per Sir Edward
Pollock, SG.)

Medicine—1 Any substance used for treating disease.

Anatomic—That system which deals with the anatomic changes in diseased organs
and their connection with symptoms manifested during hfe. (Blakiston’s Illustrated
Pocket Medical Dictionary, Second Edition)

Medicine—1. The art of preserving and restoring health, esp. the non-surgical
branch of this 2. Drugs, potions, used in medicine, any such drug. (The Pocket
Ozford Dictionary, 1942)

Medicine—1. The science and art of the treatment of disease and maintenance of
health. In particular, the branch concerned with the non-surgical aspects of treatment
of disease. 2. Any drug or other substance given or taken for the above purpose . . .
(The British Medwcal Dictronary)

Medicine—(1) The science and art of healing. (2) A drug or substance adminis-
tered to the body to correct a disturbance of i1ts normal function clinical . . . (Hackh’s
Chemical Dictionary, Third Edition)

Medicine—1. The art and science of healing or curing disease by the admimstra-
tion of drugs. 2 A medicinal substance or preparation. (Lippincott’s Medical Dic-
tionary, 1897)

Medicine—

I. Ordinary Language:

1. Laterally:

(1) Physic, a remedy, a remedial agent, an antidote to disease; any substance
prescribed for the alleviation or removal of disease.

Medicines are administered, as a rule, by the mouth, but sometimes also
by the rectum, by inhalation into the lungs, by hypodermic njection into the
cellular tissue, or 1n some rare cases by injection into the vems. Garrod makes
three divisions of medicines: (1) Internal remedies, admimstered for their
effects upon the system, both before and after absorption into the blood; (2}
external remedies, which act locally, and are not intended to affect the
constitution; (3) chemical agents used for other than thewr mediemnal proper-
ties. . . .

(2) A science and art directed first to the prevention of diseases, and secondly to
thewr cure; the practice of medicine as distinguished from that of surgery or
midwifery, but not entirely separable from either, involving also a sound
knowledge of anatomy, physiology, pathology, chemistry, and allied subjects.

II. Technically:

1. Science: In the same senses as I (1) & (2). (The Encyclopaedic Dictionary,
Vol. I Special Edition, 1903)

94065—53
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CLASSIFICATION OF 'MEDICINES.

Medicines have been very differently classified, at different times, by authors on
Materia Medica and Therapeutics; some adopting a chemical and natural historical
division, as is the case with the previous part of the present volume; others a
physiological and therapeutic classification. For the purpose of rendering a complete
account of the action and use of each medicine, the former method is, doubtless, the
more convenient and instructive, as all the facts pertaining to the action of individual
drugs are thereby brought before the mind and easily retained; but when a knowledge
of the value of remedies is required for practical purposes, to effect a desired object in
the treatment of disease, then a classification based upon some physiological grounds
will be found to be the more feasible.

In the following classification, the author has been guided by a desire to make it
one of practical utility rather than of scientific interest; and he feels assured that in
the present imperfect state of our knowledge of the action of medicines upon the
animal economy, he shall best effect this by referring his arrangement to the organs
and structures of the body which are influenced by the drugs rather than to the
character of the action thereby exercised.

It has been the object of the author to retain such grouping of medicines as
experience has long confirmed and ratified, and to avoid such subtleties of division as
serve only to perplex the mind and lead to no useful results.

Class II—Medicines whose principal effects are
seen upon the nervous system.

: Order 1. Exhilarants,
Subeclass 1. Medicines acting especially on the 2

brain proper, but probably also upon other

portions of the central nervous system.

. Narcotics, sporifies,
and anodynes.

3. Anaesthetics.

Subclass 2. Medicines acting especially upon the] Order 1. Spinal stimulants.
spinal cord. 2. Spinal sedatives.

of the central nervous centres, and on the 2. Nervine tonics and

Subclass 3. Medicines acting upon some portionsE Order 1. Antispasmodics.
ganglionic system. antiperiodics

Class IIT.—Maedicines acting chiefly on the heart Order 1. Vascular stimulants.
and circulating system; probably often through 2. Vascular sedatives.

the sympathetic system of nerves. 3. Vascular tonics.

Therapeutic applications of Alteratives.

Class II.—Medicines whose principal effects are upon the nervous system.

(The Essentials of Materia Medica and Therapeut:cs by Sir Alfred Baring Garrod,
MD., F.R.S, 1868)

Medicine—2. Any substance or preparation used in the treatment oi disease; a
medicament; also, medicaments generally, ‘physic’. Now commonly restricted to me-
dicaments taken internally. (A New English Dictionary on Historical Principles, Vol.
VI, 1908)

Medicine—2. Any substance or preparation used in the treatment of disease; a
medicament; also, medicaments generally, ‘physic’. Now commonly restricted to
medicaments taken internally. (The Ozford English Dictionary, Vol. I, 1933)

Medicine—Any substance used: (esp. internally) for the treatment or prevention of
disease: a drug: . .. (Chambers Twentieth Century Dictionary, 1952)
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Medicine—1. Any substance or preparation used in treating disease. 3. A drug or
the like used for a purpose not curative, as a love potion, a poison, the alchemists’
elixir, etc. (Webster's New International Dictionary of the English Language, Second
Edition, 1952)

Medicine—1. The science of the treatment of disease, more especially that branch
of it which deals with non-surgical diseases of internal organs. 2. Any substance given
for the prevention or treatment of disease. (The Faber Medical Dictionary, July 1953)

Medicine—1. The science and art concerned with the cure, alleviation, and preven-
tion of disease, and with the restoration and preservation of health. Also, less widely,
that branch which is the province of the physician; the art of restoring and preserving
health by means of remedial substances and the regulation of diet, habits, ete.; dist.
from surgery and obstetrics. 2. A medicament, esp. one taken internally; also, medic-
aments generally, ‘physic’. (The Shorter Ozford English Dictionary on Historical
Principles, Third Edition, 1959) '

Medicine—1. The science and art of diagnosing, treating, curing, and preventing
disease, relieving pain, and improving and preserving health. 2. The branch of this
science and art that makes use of drugs, diet, etc., as distinguished especially from
surgery and obstetrics. 3.4) Any drug or other substance used in treating disease,
healing, or relieving pain. (Webster's New World Dictionary, College Edition, 1960)

Medicine—1. A drug. 2. The art of preventing or curing disease; the science that
treats of disease in all its relations. 8. The study and treatment of general diseases or
those affecting the internal parts of the body, distinguished from surgery. (Stedman’s
Medical Dictionary, Twentieth Edition, 1961)

Medicine—1. A drug or remedy. (The Puinam Medical Dictionary, 1961)

Medicine—1. Any drug or remedy. (Dorland’s Illusirated Medical Dictionary,
24th Edition, 1965)

Médication—(du lat. medicatio, méme signif. fait du v. medicari, soulager, dérivé
du gr. . . . soin, traitement). Thérap. Effet produit par ’action des médicaments aprés
leur administration. Modification des propriétés vitales. Médications externes. Médi-
cations internes—Systéme, mode de traitement d’une maladie. (Dictionnaire national
ou Dictionnaire universel de la langue francaise, Tome second, 1883, par M. Besche-
relle)

Médication—Administration d'un ou plusieurs agents thérapeutiques, pour satis-
faire 4 une indication déterminée, pour produire telle ou telle modification dans la
structure ou les fonctions de lorganisme. Médication locale, générale. Médication
tonique, astringente.

—Syn. Médication, Traitement—Le traitement a pour but définitif, plus ou moins
prochain, de guérir ou de pallier une maladie. La médication a seulement pour but de
provoquer un effet particulier qui n’est qu'une sorte d’intermédiaire pour arriver au but
définitif. I] est rare qu’un traitement ne comporte pas Pemploi de médications, souvent
fort différentes. (Diclionnaire de la langue frangaise, Tome troisiéme, par E. Littré,
1885)

Médication—Emploi d'un ou plusieurs agents thérapeutiques pour produire une
action déterminée: faire cracher, vomur, suer, etc. La médication est une partie
seulement du traitement, qui comprend tous les moyens mis en ceuvre pour guérir une
maladie. (Larousse médical illustré, 1924)

Médication—(de médicateur). Thérap. Emploi systématique d’un ou plusieurs
agents médicaux dont Paction synergique vise un but thérapeutique déterminé.
(Larousse du XX° sidcle, Tome quatriéme, 1931)
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Meédication—«Emploi systématique d’...agents médicaux» (Garnier dans une
intention préeise. V. Thérapeutique. Médication calmante, fébrifuge ... Médicaments,
remédes employés dans une médication. Le traitement dune maladie comporte en
général plusieurs médications (Daictionnaire alphabétique et analogique de la langue
frangaise, par Paul Robert, Tome quatriéme, 1959)

Médicament—. . .

Principaux médicaments: (d’aprés leur action spécifique). V. Allopathique,
homéopathique; curatif (eit) préventif; abluant, absorbant, abstergent (ou abstersif),
adjuvant, adoucissant, altérant, analgésique, anesthésique, antibiotique. (Cf. Supplé-
ment), antiseptique, antispasmodique, antipyrétique, antithermique, aphrodisiaque, as-
tringent, balsamique, calmant, cardiaque, carminatif, cholagogue, cicatrisant, dépuratif,
diurétique, drastique, emménagogue (cit.), épithéme, errhin, excitant, fébrifuge, fomen-
tation, fortifiant, helminthique, hémostatique, hypnotique, laxatif, hniment, purgatif,
rafraichissant, réconfortant, reconstituant, reldchant, remontant, résolutif, révulsif, séda-
tif, sialagogue, somnifére, sternutatoire, stomachique, stomatique, stupéfiant, tonique,
topique, vésicatoire, vulnéraire. (Dictionnaire alphabétique et analogique de la langue
frangaise, par Paul Robert, Tome quatriéme, 1959)

Médication—. . .

Encycl. Comme cette définition I'mdique, médication n’est pas synonyme de
traitement, et souvent un traitement se compose de plusieurs médications successives. ..
(Nowveau Larousse illustré, Tome cinquiéme, Dictionnaire universel encyclopédique)

Médicament—.

1. Modificateurs de Vappareil digestif (purgatifs, etc.); 2 modificateurs de la
nutrition (arsénicaux, phosphoriques, antimoniaux); 3. modificateurs du sang (fer-
rugmeux, etc.); 4. modificateurs du ceeur et de la circulation (digitale, caféine,
massages); 5. modificateurs de lUappareil respiratoire (térébenthines, kermés, etc);
6. modificateurs du systéme nerveur (anesthésiques, hypnotiques, ete ) ; 7. modificateurs
de la peau (soufre, sulfureux, etc.); 8. modificateurs de la sécrétion lactée (sudo-
rifiques, diurétiques, massages, etc.); 9 modificateurs de Uappareil urinaire (diurétiques,
anurétiques) ; 10. modificateurs de Uappareil gémital (omménagogues, abortifs, ete.); 11.
modificateurs sans élection particulidrement spéeciale, tels que les modificateurs des
tissus (caustiques, etc.) et les modificateurs généraux (8lectricité, cures d’air, cures de
baing de mer, etec.). Un méme médicament peut d’ailleurs, suivant les cas, répondre &
une, deux ou plusieurs de ces indications. (Nouveau Larousse illustré, Tome cinquiéme,
Dictionnaire universel encyclopédique).

REMEDY

Remedy—(1) A cure for a disease or other disorder of body or mind; any
medicine or treatment which alleviates pain and promotes restoration to health.
(Ozford English Dictionary Vol. VIII, p 422)

THERAPY

Therapy—The medical treatment of disease; curative medical treatment. (Ozford
Englhsh Drctionary, Vol. XI, p. 280)

Thérapeutique—Qui a rapport au traitement des maladies Moyens thérapeutiques.
2. La thérapeutique, partie de la médecine qui a pour objet le traitement des maladies,
c’est-d-dire qui donne des préceptes sur le choix et 'administration des moyens curatifs
des maladies et sur la nature des médications. Cours, manuel de thérapeutique.
{Dictionnaire de la Langue Frangaise par E Littré, Tome troisidme, 1885)
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Thérapeutique—. . .

La thérapeutique symptomatique cherche & faire disparaitre les troubles actuels
par des médicaments appropriés sans s'occuper de leur origine, quitte & s’occuper
ensuite de celle-c1; la fidvre, par la quinine ou Pantipyrine; la douleur, I'insomnie, par
le chloral ou la morphine; les sueurs, par le tanin ou Vatropine; la toux, par 'opium
ou les balsamiques; la constipation, par un lavement ou un purgatif; la diarrhée, par
du laudanum ou du bismuth. (Larousse Médical Illustrd, 1924)

Thérapeutique—. . .

Partie de la médecine, qui s’occupe de la connaissance des agents curatifs et de
leur emplo1 rationnel pour soulager ou guérir les malades. (Larousse du XX° siécle,
Tome quatriéme, 1931)

BETWEEN: Otlsgaé\ga
DOW CHEMICAL CO. ....... ....... PLAINTIFF;  June9
AND Juil—e_i%()
KAYSON PLASTICS & CHEMICALS
LTD DEFENDANT.

Patents—Pleadings—Process patent—Infringement—Particulars of one in-
fringement given—General allegation of additional infringements with-
out particulars—Order for particulars—Exchequer Court R. 20.

In an action commenced in 1966 for infringement of a process patent
1ssued 1n 1956 plantiff in para. (1) of the particulars of breaches
alleged that defendant had infringed the patent since its issue by

manufacturing in Canada rubber reinforced styrene polymers by an
infringing method or methods and by seling in Canada products
manufactured 1n accordance with such method or methods. In para. (3)
of the particulars of breaches plaintiff alleged that the precise number
and dates of all defendant’s infringements were unknown to plainfaff
but that defendant’s high impact polystyrene marketed by it since
early 1963 under the designation “KHI” was an infringement as
alleged in para. (1). Defendant moved for further particulars of para.
(1) of the particulars of breaches and for the identification of the
“rubber reinforced styrene polymer” referred to therein.

Held, plaintiff must supply the particulars sought before obtaining discov-
ery of defendant

Aktiengesellschaft Fur Autogene Aluminium Schwetssung v.
London Aluminium Co. [19191 2 Ch. 67, applied; Tilghman v.
Wright (1804) 1 R.R.C. 103; Haslam v. Hall (1837) 4 RP C 203;
Mandleberg v. Morley (1893) 10 R.P.C. 256; Brennan v. Poslums
(1956) 16 Fox P C. 98, not followed; Marsden v. Albrecht (1910)
27 RP C. 785; Philipps v. Philipps, (1878) 4 QB D. 127, Schuster
v. Hine Parker & Co. (1935) 52 R P.C. 345, referred to.
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1966
—
Dow
CHEMICAL
Co.

v.
KaysoNn
PrasTics &
CHEMICALS
Lt
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APPLICATION.
J. A. Devenny for plaintiff.
Edwin A. Foster for defendant.

JackerT P.:—This is an application by the defendant for
an order requiring the plaintiff to provide further par-
ticulars of paragraph 1 of the Particulars of Breaches.

The action was instituted by a Statement of Claim filed
on March 9, 1966, which states that the plaintiff is the
owner and patentee of Canadian Letters Patent No. 525,-
041, issued May 15, 1956, for an invention entitled
“Method of Polymerizing Vinyl Aromatic Compounds with
Rubber” and alleges that “The defendant has infringed the
rights of the plaintiff under the said letters patent” as set
out in the Particulars of Breaches served with the State-
ment of Claim.

The Particulars of Breaches are furnished in such an
action by virtue of Rule 20 of the Rules of this Court,
which reads as follows:

In an action for infringement of a patent the plaintiff must deliver
with his statement of claim particulars of the breaches complained of.

The “Particulars of Breaches” filed by the plaintiff read
as follows:

The following are the particulars of breaches complained of in the
Statement of Claim herein:

1. The defendant has since the date of issue of Canadian Letters
Patent No. 525,041 infringed the said letters patent by manufacturing or
producing in Canada rubber remforced styrene polymers by a method or
methods which infringes the said Canadian letters patent and by selling in
Canada products manufactured or produced in accordance with such a
method or methods.

2. The plaintiff will rely on claims 1 to 6 inclusive of Canadian
Letters Patent No. 525,041.

3. The precise number and dates of all the defendant’s infringements
are at present unknown to the plamntiff and the plaintiff will claim to
recover full compensation in respect of all infringements. The plaintiff
specifically alleges, however, that the defendant’s high impact polystyrene
marketed by it since at least as early as 1963 under the defendant’s
designation “KHI”, “Kayson Impact Polystyrene” are infringements for
the reasons set out in paragraph 1 hereof.

The