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CORRIGENDA

At page 234 in line 6 of the headnote “c. 5" should read “c. 527
and “62(1)(5)” should read “62(1)(s)”.

At page 413 in line 7 of the headnote “1139(2)(b)’”’ should read
#139(2) (b)”.

At page 460 in line 4 of the 25th holding the word ‘“‘textural”
should read ‘‘textual”.
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R.C.8. 164. Appel rejeté.

Robwaral Ltd. v. Minister of National Revenue [1960] Ex. C.R. 221.
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Ex CR EXCHEQUER COURT OF CANADA [19651]

BETWEEN: 1960

——
ELGIN HANDLES LIMITED ........... Appricanr; Twef?
1964
AND —

June 18

WELLAND VALE MANUFAC- -

RESPONDENT.
TURING COMPANY LIMITED

Trade Marks—Trade Marks Act, 8. C 1952-53, c¢. 49, ss. 2(t), 29(h) and
66—Application to stmke out entry wn reqster—Functional use or
characteristic—W hether consequence of functional process can be a
trade mark. ‘

This 15 an application made by way of origmmating notice of motion for
an order that the entry 1n the register of the respondent’s trade mark
relating to fire hardened wooden tool handles be struck out on the
grounds, wter alia, that the subject .matter of the entry 1s not a
trade mark within the statutory definition.

Held: That section 56 of the Trade Marks Act confers jurisdiction on the
Court to make an order that an entry mn the register be struck out
on the ground that what 1s registered 1s not a trade mark.

2 That since the description of the “mark” included 1n the entry in the
register describes the “mark” as consisting “of the accentuation m
darker colouring of the gram of the wood of tool handles the surface
of which has been fire hardened to accomphsh such purpose”’, the
“mark” 1s not the tool handle but the accentuation in darker colour-
ing of the gramn of the wood of the handle when such 18 accomphshed
by the process of fire hardenimng.

3 That a process that 1s believed by those 1n the trade to improve an
article 18 just as functional for commercial purposes as one that creates
mmprovements according to some absolute scientific test or standard

4 That the change mn the appearance of the wood that 18 the ordmary
consequence of fire hardening cannot be a trade mark, since the process
of fire hardeming 15 primarily designed to 1mprove wooden handles as
objects of commerce and has therefore a functional use or characteristic

ACTION to strike out a trade mark.

The action was heard by the Honourable Mr. Justice
Cameron at Ottawa and retried by the Honourable the
President.

W. L. Hayhurst for applicant.
Harold G. Fox, Q.C. and D. F. Sim, Q.C. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

JACKETT P. now (June 18, 1964) delivered the following
judgment:

This is an application by way of originating notice of
motion under section 56 of the Trade Marks Act, chapter 49

91536—13
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v.
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VaLe Mrg.

Co. Lirp.

Jackett P.

R.C del'E COUR DE L’ECHIQUIER DU CANADA [1965]

of 1952-53, for an order that an entry in the register kept
pursuant to section 26 of that Act be struck out.

The matter was argued before Cameron J. before his
retirement. Thorson P. made an order, on February 13,
1964, for a new trial on the existing evidence and argument.
I have retried the application on that evidence and argu-
ment pursuant to that order and I now deliver judgment
accordingly.

Many questions were argued concerning the application
of the Trade Marks Act to the facts of the matter but it is
sufficient for the disposition thereof that I deal only with
the question whether the subject matter of the entry in
dispute is a “trade mark” within the statutory definition.
I shall therefore refer only to so much of the statute and
the facts as are necessary to deal with that question.

Before doing that, I should refer briefly to the Court’s
jurisdiction. Section 56 of the Act confers on the Court juris-
diction, inter alia, on an application such as this, to order
that an entry in the register be struck out on the ground
that the entry does not accurately express or define the
existing rights of “the person appearing to be the registered
owner of the mark”. These words are not as apt as they
might be to confer jurisdiction to order that an entry be
struck out because what purports to be entered as a trade
mark is not a trade mark. However, there can be no doubt
that, if a person is registered as the owner of a trade mark
when he does not own a trade mark, the entry clearly “does
not accurately express or define” his “existing rights” and
I am, therefore, of the view that section 56 confers juris-
diction to make the order sought on the ground that what
is registered is not a trade mark. In any event, section 54
confers jurisdiction on the Court to entertain any proceed-
ing for the enforcement of any remedy defined or conferred
by the Aect.

The statutory definition of “trade mark” is to be found
in paragraph (¢) of section 2 of the Act, which reads as
follows:

(&) “¢rade mark” means
(i) a mark that is used by a person for the purpose of distinguish-
ing or so as to distinguish wares or services manufactured,
sold, leased, hired or performed by him from those manu-
factured, sold, leased, hired or performed by others,
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(11) a certafication mark,
(ii1) a distingmishing guse, or
(1v) a proposed trade mark;

The entry in dispute is supported only under that part of

1964
——
ELeIN
HanprLes
L.

v.
WELLAND

sub-paragraph (i) that reads: “a mark that is used by & Vaws Mre.

person for the purpose of distinguishing or so as to dis-
tinguish wares . . . manufactured . . . by him from those
manufactured . . . by others”.

Subsection (3) of section 58 provides that the proceedings
on an application such as this shall be heard and determined
summarily on evidence adduced by affidavit unless the
Court otherwise directs. In this case, there was no direction
for evidence other than affidavit evidence.

The entries in dispute are in the register as registration
No. 104,424 in the name of the respondent. The initial entry
consists of a picture of a wooden handle (appropriate for a
hand tool such as a hammer) in which the grain of the wood
can be seen, together with a description that reads:

Consists of the accentuation in darker colouring of the grain of the

wood of tool handles the surface of which has been fire hardened to
accomplish such purpose.
It should be noted that, while paragraph (k) of section 29
of the Trade Marks Act requires that the application be
accompanied by a “drawing of the trade mark”, according
to the description, the “mark” is not the handle a picture
of which appears on the register, but is the “accentuation”
in darker colouring “of the grain of the wood” of the handles
in respect of which it was registered and then only when
such accentuation is accomplished by a process whereby the
surface of the wood is “fire hardened’.

The applicant contended that this was not an entry of a
trade mark at all and in support of that contention made
several submissions. While I propose to refer only to one of
those submissions, I must not be taken to have rejected any
of the other submissions in support of that contention, nor
indeed must I be taken to have rejected any of the appli-
cant’s several other contentions.

The submission of the applicant with which I propose to
deal, as I understand it, is that something in, or in connec-
tion with, wares that has utility, whether ornamental or
functional, cannot be a trade mark. Counsel for the appli-
cant developed a very cogent argument, based on English
and Canadian authorities, for this submission. Counsel for
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the respondent developed an argument for a contrary view
based on an analysis of some of the same authorities. T am
relieved of the necessity of reaching a conclusion based on
that argument, because, in the meantime, the general prin-
ciple involved has been settled by the Supreme Court of
Canada.

In Parke, Davis & Co. Ltd. v. Empire Laboratories Lim-
ited', the Supreme Court of Canada dismissed an appeal
from a decision of my brother Nogél?. This decision estab-
lishes that that which has “a functional use or character-
istic” cannot be a trade mark.

If, therefore, the subject matter of the entry in dispute
falls within the principle so established, I must order that
the entry be struck from the register.

The description of the mark on the register, as noted
above, reads as follows:
Consists of the accentuation in darker colouring of the gram of the

wood of tool handles the surface of which has been fire hardened to
accomplish such purpose

In my view, this may be paraphrased accurately as follows:

Darker colouring of the gramn of the wood of tool handles accom-
plished by fire hardening

Fire hardening (also called flame finishing, flame treating
or fire tempering), according to the evidence, may be car-
ried out by first passing a smooth sanded wooden handle
through a flame so that the surface becomes slightly charred,
then buffing or polishing the handle, and then dipping the
handle in clear lacquer. This has the effect, among other
things, of accentuating the grain of the wood. This happens
because the dense parts of the grain (summer growth) do
not char as rapidly as the soft parts (spring growth).

Fire hardening of wood, according to the evidence, was
commonly believed in the trade to have many advantages
of a functional character. In addition to being attractive, it
was believed to have the advantage of reducing the moisture
in the wood and hardening and sealing the surface and thus
increasing the moisture resistance of the wood and decreas-
ing its tendency to warp. Fire hardened handles have been
advertised by manufacturers, including the respondent, as
having advantages over handles not so processed, e.g.:
“longer lasting”, “pleasant to use”, ‘removes all sur-
face moisture”, “thorough seasoning”, “Surface stress is

1119641 SCR 351 2[1964]1 Ex CR 399
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relieved”, “pores of the hickory are sealed”, “more resilient
and shock resistant”, ‘“‘scorched colour has high sales
appeal”; and “less fatigue”. In particular, it might be men-
tioned that, on page 45 of the December 28, 1957 issue of
“Hardware and Metal”, there appears an advertisement
of the respondent for “True Temper Fire Hardened Han-
dles” in which the following appears:

FIRE SEALS OUT MOISTURE ...

True Temper’s exclusive Fire Hardenmng process locks out moisture,
the enemy of all wood . ends harmful weather action adds more
working life to the handle

FIRE GIVES OUTSTANDING APPEARANCE

True Temper Fire Hardened Handles sell on eye appeal alone The
rich warm appearance makes 1t easy for you to sell your customers on the
service features

FIRE MAKES TOOLS EASIER TO USE
These handles are smooth and stay smooth Gramn does not raise

Your customers can feel the difference

While there may be a large element of “puffing” in many
of these claims, and while the advantages may to some
extent exist only in the minds of the people in the trade,
I am of the view that a process that is believed by those in
the trade to improve an article is just as functional for
commercial purposes as one that creates improvements
according to some absolute scientific test or standard. In any
event, fire hardening, whatever else it does, actually hardens
the surface of the wood to a substantial extent.

I have therefore come to the conclusion on the evidence
that the fire hardening process is primarily desighed to
improve wooden handles as objects of commerce and has
therefore a functional use or characteristic. It follows that
the change in the appearance of the wood that is the
ordinary consequence of fire hardening cannot be a trade
mark. If, as has been established by Parke, Davis & Co. Ltd.
v. Empire Laboratories Limited, supra, the thing registered
cannot be a trade mark if it has a functional use or char-
acteristic, it follows, in my view, that, where a change in
appearance of the goods in relation to which the alleged
trade mark is to be used is the normal result of a process
that has a functional use or characteristic, such a change in
appearance cannot be a trade mark.

The application for an order striking the trade mark from
the register is granted with costs.

Judgment accordingly.
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BeTwEEN:
DAVID WALFISH ...................... APPELLANT;
AND
THE MINISTER OF NATIONAL
RESPONDENT.

REVENUE .....................

Revenue—Inéome tax—Income Tax Act, RS.C. 1952, ¢. 1/8—Income or
capital gain—Purchase of second mortgages ot o discount and held
to maturity—W hether purchased in course of o business or as invest-
ment—Whether profit realized on maturity income from a business.

The appellant, a solicitor practising in Toronto, Ontario, was during the
years 1957 to 1960 a silent partner in Power Investments and Mortgage
Company, which carried on business as a mortgage broker next door
to the appellant’s law office in a building owned by the appellant.
The appellant also had an interest in Gledhill Investment Company, a
partnership of three limited companies, namely, Sandbill Investments
Limited, all of the shares of which were owned by the appellant,
Trebwall Investments Limited, all of the shares of which were owned
by the appellant’s brother-in-law, and Sepal Investments Limited, all
of the shares of which were owned by the appellant’s brother. During
the years 1957 to 1960 inclusive the appellant purchased fifty-seven
second mortgages at discounts as high as fifty per cent, all of which
he held until maturity. The evidence disclosed that a substantial part
of the appellant’s income was derived from sources other than his law
practice

The respondent assessed the gain made by the appellant on the second
mortgages as income.

Held: That the second mortgages were purchased by the appellant as a
means of income, in the course of a business, and were not purchased
as investments.

2. That the appeal is dismissed.
APPEAL under the Income Tox Act.

The appeal was heard by the Honourable Mr. Justice
Gibson at Toronto.

Wolfe D. Goodman for appellant.
D. J. Wright and M. Barkin for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Gisson J. now (June 18, 1964) delivered the following
judgment:

This is an appeal by the appellant from the income tax
assessments made by the respondent, dated October 15, 1962
wherein taxes in the sums of $9,371.12, $1,765.25, $17,296.93
and $11,563.13 were levied in respect of the income of the
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appellant for the respective taxation years 1957, 1958,.1959
and 1960. The specific subject of the appeal is whether the
gain made by the appellant on the realization of certain
second mortgages purchased by him in the years 1957 to
1960 was a capital gain or income.

The appellant is a practising barrister and solicitor in the
City of Toronto, was called to the Bar in 1940 and has prac-
ticed continuously in Toronto since 1945. The appellant
conducts what is known as a general law practice and does
real estate transactions, is engaged in negligence and domes-
tic relations litigation, does certain collection work and car-
ries on an estate practice, but at least 50 per cent of his
time in practising law is devoted to real estate transactions
for private clients.

The appellant also, besides practising law, is and was a
partner in the business known as Power Investments and
Mortgage Company which conduets its business next door
to the office of the appellant, but in the same building,
which building is owned by the appellant.

In this business, the appellant is a silent partner and the
business is that of a mortgage broker and the appellant
receives as his share of the profits a part of the finder’s fees
paid in connection with the placing of the mortgages by this
company. The appellant also has an interest indirectly in a
company known as Gledhill Investment Company which is
a partnership consisting of three limited companies, namely,
Sandbill Investments Limited, the beneficial ownership of
all of which shares is in the appellant, Trebwall Invest-
ments Limited, the beneficial ownership of all of which
shares is in the appellant’s brother-in-law, one Lambert, and
Sepal Investments Limited, the beneficial ownership of all
of which shares is in Henry Walfish, a brother of the
appellant,

There were fifty-seven individual second mortgage con-
tracts which produced the gain, during the material times,
which is the subject-matter of this appeal.

The appellant ceased to purchase second mortgages after
the year 1961 and in that year purchased only one second
mortgage.

The appellant gave evidence that he ceased to purchase
second mortgages because he felt the real estate market in
Toronto, Ontario, was not satisfactory for this purpose,
because of the low down-payments purchasers were being
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E’(ﬁf permitted to make in buying homes, and the longer terms
Waurise  being granted by vendors for the payment of the purchase
Muxisme op Price of the properties.
%ﬁ%ﬁ;‘; After the appellant ceased to purchase second mortgages,
he became engaged in the car financing business in which
CGibsonJ. 1o continues up to the present time.

In respect to the second mortgage transactions, the appel-
lant prior to 1953 put the payments made by the mort-
gagors into his regular law office accounts bank account, but
after that time, he deposited the payments in a separate
bank account of his own.

The payments on the second mortgages were made by the
mortgagors through his law office and were handled by the
clerical staff there.

All the second mortgages were held until maturity by the
appellant.

The second mortgages in the main were purchased by the
appellant from clients who had sold their houses and had
taken back a second mortgage as part of the purchase price.
These mortgages for the most part were acquired by the
appellant within three to four weeks of the time they were
drawn.

Exhibit A-1 in this appeal contains a list of these mort-
gages, and shows, among other things, the rate of interest
and the bonuses or discounts earned.

These mortgages bear the same rate of interest as the first
mortgages which were placed on the various premises which
were also charged with these second mortgages at the time
of the sales of the premises. These second mortgages were
purchased by the appellant from various persons at varying
amounts of discount from the face amounts of the mort-
gages, up to 50 per cent discount.

All these second mortgages were on older houses in the
general area where the appellant had his office in Toronto,
Ontario, and all of the mortgages were on residential houses
which the appellant described as “working-men’s houses”.

From the income tax returns of the appellant, which are
filed on this appeal, it is patent that a substantial part of
the income of the appellant is derived from sources other
than his law practice.

Exhibit R-16 is a statement prepared by the Department
of National Revenue and among other things it indicates
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the gain obtained by the appellant, during the material
times, in respect to the second mortgage purchases made by
him. This statement indicates that in the year 1957 he
realized a bonus or gain of $2,000 in respect of these trans-
actions; in the year 1958 he realized a gain of $6,870; in the
year 1959 he realized a gain of $11,333.42; and in the year
1960 he realized a gain of $6,575.

On the facts of this case, I am of the opinion that these
second mortgages were purchased by the appellant in the
course of a business and not as investments; that the fact
that they were held to maturity and not substituted prior
to maturity is irrelevant in the circumstances here; that
the gain is not a realization of an investment; and that the
intent was to earn income notwithstanding that the form
of the transactions was such as to make the same appear to
be in some degree analogous to the bond security discount
cases.

I am further of the opinion that the bond security dis-
count cases, in which a security underwriter doing business
in this country in the usual financial markets, sells a bond
at a discount, which discount a purchaser realizes as a gain
if he holds such bond to maturity, is not relevant to the
adjudication in this case of second mortgages as to whether
the gain is capital or income.

The bond market in this country is governed by market
conditions quite separate and distinet from those which
obtain in the so-called second mortgage market.

The second mortgages purchased in this particular case,
in my opinion, were purchased as a means of income for the
appellant, in the course of a business, and were not pur-
chased as investments within the meaning of the juris-
prudence of our Courts establishing their status under the
Income Tax Act.

The appeal is dismissed with costs.

Judgment accordingly.
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E’S_‘f BETWEEN:
Tme2  MARVIN E. GOLDBLATT .............. APPELLANT:
June 18
—_ AND
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE .....................

Revenue—Income Taxr—Income Taxz Act, RS C. 1952, c. 148, ss 16(1) and
23—Transfer of rghts to wncome by taxpayer to company.

In 1959 the appellant made an arrangement between Luria Bros, Inc,
a large US scrap metal dealer, and International Iron & Metal Co,
Limited, a company owned by the Goldblatt family and n which the
appellant was a small shareholder, which resulted in substantially
mmproved business operations for International Iron & Metal Co.,
Limited The arrangement also led to the payment by Luria Bros
Inc of a finder’s fee or middleman’s commission to Cosmopolitan
Import & Export Limited, a wholly owned subsidiary of Cosmopolitan
Scrap Metal Brokers (Bahamas) Limited, the shares in the latter
company being listed as owned by persons in the accounting firm
of Peat, Marwick, Mitchell & Company. Cosmopolitan Import &
Export Limited had been incorporated m 1946 but had remamed
mactive until 1958, shortly before payment of the said commissions
to it commenced Cosmopolitan Scrap Metal Brokers (Bahamas)
Limited had mvested certain of 1ts monies in oil pamntings which
were stored m the appellant’s home Cosmopolitan Import & Export
Limited had no regular employees, except the appellant, who, although
employed full time as General Manager of International Iron &
Metal Co, Limited, alleged that he did the work resulting in the
payment of the commissions mm his free or leisure time during which
he was working for Cosmopolitan Import & Export Limited and not
for himself. Cosmopolitan Import & Export Limited had no office
of its own other than the address of the office of the lawyers of the
appellant.

The appellant alleged that the part of the commissions received and kept
by Cosmopolitan Import & Export Limited was income of that Com-
pany and not mncome of himself

Held- That Cosmopolitan Import & Export Limited was activated in
1958 for the express purpose of recerving the commissions from Luna
Bros Inc and it was not actively engaged in a business, except
imncidentally, which had nothmg to do with the earnmg of the
commissions

2 That the commissions paid to Cosmopolitan Import & Export Limited
were mcome 1n the hands of the appellant under either s 16(1) or
s 23 of the Income Tazx Act

3. That the appeal dismissed.

APPEAL under the Income Tax Act.

The appeal was heard before the Honourable Mr. Justice
Gibson at Toronto.

P. N. Thorsteinsson for appellant.
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D. A. Keith, Q.C. and F. J. Dubrule for respondent. 1964
The facts and questions of law raised are stated in the GOHLB_LATT
reasons for judgment. MNT;S)T;ARL oF
GiesoN J. now (June 18, 1964) delivered the following Revexve
judgment: Gibson J.

This is an appeal from assessments made by the respond-
ent dated September 6, 1962 for the taxation years 1959,
1960 and 1961, wherein taxes in the sums of $32,280.03,
$20,226.19 and $31,145.12 were levied in respect of the
income of the appellant. The question involved in this
appeal is whether the income assessed by the respondent is
that of the appellant or whether, as is contended by the
appellant, the income at the material times belonged to a
company known as ‘“Cosmopolitan Import & Export
Limited”.

Cosmopolitan Import & Export Limited was incorporated
in 1946 but remained an inactive company until 1958.
Beginning in September, 1959 certain commissions from a
United States company, known as Luria Bros., Inc., were
paid to it.

Commencing October 1, 1959, according to a copy of a
Declaration of Partnership filed in evidence, there was a
partnership formed consisting of Cosmopolitan Import &
Export Limited and LaSalle Scrap Metal Brokers Limited.

All of the shares in the latter company were owned bene-
ficially by one Mort Levy.

. Exhibit A-8 is the Declaration of Partnership between
LaSalle Scrap Metal Brokers Limited and Cosmopolitan
Import & Export Limited. It bears the date September 30,
1959 and is signed by two of the solicitors in the law office
whom the appellant employed as his regular solicitors at all
material times. There is no date on the face of this
Declaration.

Exhibit A-7 is a copy of a partnership agreement between
the same two companies which is dated September 1, 1961.

As of September 30, 1959, LaSalle Scrap Metal Brokers
Limited was not incorporated. The appellant gave in evi-
dence that as of this date the partnership was between him-
self and Mort Levy.

Evidence was given that International Iron & Metal Co.,
Limited was a company owned by the Goldblatt family and
it was a scrap metal dealer and broker and its head office
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26_14 was at Hamilton, Ontario; and that the appellant was a
Gowpeuarr small shareholder in that company.

Mmvismmor It was also given in evidence that the United States com-
ggﬁfﬂ?g pany known as Luria Bros., Inc. with head office at Cleve-

i3 land, Ohio (which company the appellant described as the
—_ %" largest scrap metal dealer in America) began to sell directly
to the steel mills of Hamilton, Ontario at lower prices than
International Iron & Metal Co., Limited could sell to them.

This resulted, apparently, in a substantial decrease in profits

for the latter, and in some years losses during the material

period which was, namely, 1959 to 1960.

In the year 1959, by reason of an arrangement that the
appellant made with Luria Bros., Inc., that company began
to buy from International Iron & Metal Co., Limited and
not to deal directly with the Hamilton steel mills. The result
was that International Iron & Metal Co., Limited according
to the evidence given, commenced to earn profits, and dur-
ing the period 1960 to 1963 these profits increased each year.

Because of what was done, Luria Bros., Inc. paid a finder’s
fee, or a middleman’s commission, to Cosmopolitan Import
& Export Limited. This commission was shared by the part-
nership Cosmopolitan Import & Export Limited and LaSalle
Serap Metal Brokers Limited, according to the evidence.

The relevant part of the commissions paid by Luria Bros.,
Inc. was shown on the tax return of Cosmopolitan Import
& Export Limited, and it is the allegation of the appellant
that the part of the commissions received and kept by
Cosmopolitan Import & Export Limited was income of that
company and not income of himself.

All of the shares in Cosmopolitan Import & Export Lim-
ited, the appellant admitted on cross-examination, were
owned not by himself, as he said in chief, but instead were
owned by a company known as Cosmopolitan Serap Metal
Brokers (Bahamas) Limited.

The shares of this latter company were listed as being
owned by persons in the aceounting firm of Peat, Marwick,
Mitchell & Company.

In effect, therefore, it was admitted that Cosmopolitan
Import & Export Limited at the material times was a
wholly-owned subsidiary of the Nassau company.

The appellant also admitted on cross-examination that
this Nassau company had invested certain of its monies in
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oil paintings which were stored in the appellant’s house in
Hamilton, Ontario.

The minute book of Cosmopolitan Import & Export Lim-
ited, commencing in 1958, does not disclose any reference to
any transactions for the earning of commissions from Luria
Bros., Inc., and the appellant on discovery, which was held
just a short time before the trial, had stated that he did not
know the purpose of activating this company; but, at trial,
he stated that the sole purpose for doing so was for entering
into the ecommission transactions with Luria Bros., Inec.

In the minute book of International Iron & Metal Co.,
Limited, which was the Goldblatt family company, there is
a reference to a meeting on October 25, 1960, a copy of
which minute is Exhibit A-5 in this trial, by which it was
recorded that it was desirable to confirm the arrangement
made in 1958 on behalf of International Iron & Metal Co.,
Limited with Luria Bros., Inc. concerning the payment or
allocation of commissions.

At that time, namely, October 25, 1960, it should be
noted, it was not possible to confirm an arrangement to pay
any commissions to the partnership, Cosmopolitan Import
& Export Limited and LaSalle Serap Metal Brokers Lim-
ited, because at that time, according to the evidence,
LaSalle Scrap Metal Brokers Limited was not incorporated.

The appellant stated that this minute was prepared at
the suggestion of the auditors.

Cosmopolitan Import & Export Limited, during the mate-
rial time, had no regular employees except, as alleged, the
appellant. Part-time clerical assistance was obtained from
the law office of the lawyers of the appellant and from the
office of International Iron & Metal Co., Limited.

During the material time, also, it had no office of its own
other than the address of the law office of the lawyers of the
appellant.

The appellant was the general manager of the family
company, International Iron & Metal Co., Limited, at all
material times and worked full time for that company; he
alleged, however, that in his free or leisure time he did the
work which resulted in the commissions being received from
Luria Bros., Ine., and that during these times he was not
working for himself, but instead he was working for the
company—Cosmopolitan Import & Export Limited.
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The appellant says that Mort Levy, beneficial owner of
all the shares of LaSalle Serap Metal Brokers Limited, had
only a small part in completing the arrangements with
Luria Bros., Inec.

The appellant admits that his lawyers had advised him
concerning this matter which, in their view, was the best
way to handle the commissions received from Luria Bros.,
Inc. It was on their advice that Cosmopolitan Import &
Export Limited was activated (the language used i evi-
dence in describing what took place with this company in
the year 1958) after it had remained inactive, or dormant,
since its incorporation in 1946.

On September 27, 1961, the Department of National
Revenue wrote to the appellant a letter, a copy of which is
Exhibit R-2, and on October 10, 1961, the appellant replied
to this letter and a copy of this reply is filed as Exhibit R-3.

The relevant extracts from this latter letter are as follows:
I have your letter of September 27th and acknowledge it.

* * *

As to paragraph 2 of your letter I did have a discussion with you
mm my own office and I understand that you subsequently discussed our
conversation with Mr. Paikin who 1s himself no party to any arrangements
and whose firm 1s acting as Solicitors only and providing office facilities
for Cosmopohtan Serap Metal Brokers Limited and LaSalle Scrap Metal
Brokers Limited Of course Mr Paikin could only affirm the fact of your
conversation with me. The facts are that Luria Bros. & Company Inc and
International Iron & Metal Co Lamited were enabled to enter mnto certain
brokerage and commercial relationships which had not hitherto existed.
These companies are very much 1n competition but do purchase and sell
materials from and to each other mutually on certamn transactions These
arrangements were primarily referable to the activities of myself and
Morton Levy and when the opportunity arose, as a result of these
arrangements, Cosmopolitan Scrap Metal Brokers Limited and LaSalle
Serap Metal Brokers Lnmited were expressly formed to receive the com-
misstons which, both parties agreed, were to be payable as we might
designate. The Corporations were formed further to carry on allied trading
and Cosmopolitan Scrap Metal Brokers Limited has engaged in other
commercial activities.

I am the beneficial owner of all of the issued shares of Cosmopolitan
Scrap Metal Brokers (Bahamas) Limited.

I trust this reply gives you all the information you require.

On these facts, I am of opinion that Cosmopolitan Import
& Export Limited was “activated” for the express purpose
of receiving the commissions from Luria Bros., Inc. and that,
during the material times, it was not actively engaged in a
business, except incidentally, which had nothing to do with
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the earning of the commissions, the subject matter of this lfff
appeal. GOLDBLATT

. « . N . . . v.
In my view, the case is indistinguishable from the prin- Mmisrer or
ciples enunciated in Adams v. Minister of National %;?E‘g“;;‘
Revenue'. .

. ib .
I am therefore of the opinion that the part of the com- Gibson J

missions paid to Cosmopolitan Import & Export Limited,
during the material times, by Luria Bros., Inc., was income
in the hands of the appellant within the meaning of either
section 16(1) or section 23 of the Income Tax Act.

I should also record that there was a conflict of evidence
between what the appellant said in chief and what he said
on cross-examination, and also in respect of certain ques-
tions he was asked on discovery and the answers given in
response to the same questions at trial.

The appeal is dismissed with costs.

Judgment accordingly.

BETWEEN : 364;
DON FINANCE COMPANY, LIMITED ..AppeLrANT; Sue24

June 19
AND —_

THE MINISTER OF NATIONAL

REVENUE ......

Revenue—Income Tazx—Income Tax Act, R 8.C. 1952, c. 148, ss. 86E, 86F

(4) and 139(1)(w)—Income or capital gain—=Sale of chattel mortgages
to another finance company—Inventory—Receivables—Right to receive
a receivable not in itself a recetvable.

The appellant had been carrying on the business of lending money on the
security of chattel mortgages, when, in 1958, it sold all its chattel
mortgages to Industrial Acceptance Corporation Ltd for the total
amount owing thereon at the date of sale plus $8,000. The appellant
then surrendered its small loan hcence and took steps to surrender
its charter but could not do so because it could not obtain an income
tax clearance. The appellant later commenced business again for an
entirely different purpose and with certain new shareholders and new
financing,.

RESPONDENT.

The issue on appeal was whether the above mentioned sum of $8,000
was capital profit or income of the appellant

Held: That the sale of chattel mortgages was not made for any other
purpose than to enable the appellant to go out of the finance business

160 D.T.C. 253.
91536—2
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2. That s. 85F(4) of the Income Taz Act is not applicable to the transac-
tion in question because part of what was sold by the appellant was
the right to receive a receivable, and the right to receive a receivable
is not in itself a receivable.

3. That notwithstanding the definition contained in s. 139(1)(w) of the
Income Taxr Act the chattel mortgages sold by the appellant were
not, for the purpose of the Income Tax Act, inventory.

4. That section 85FE of the Income Taxz Act has no application to the
facts of this case.

5. That the sum of $8,000 is capital profit and not income
6. That the appeal allowed

APPEAL under the Income Tox Act.

The appeal was heard by the Honourable Mr. Justice
Gibson at Toronto.

R. M. Sedgewick, Q.C. for appellant.

G. W. Ainslie and D. H. Aylen for respondent.

The facts and questions of law raised are stated in the rea-
sons for judgment.

GiesoN J. now (June 19, 1964) delivered the following
judgment:

Don Finance Co. Ltd. was licensed under the Small Loans
Act, R.S.C. 1952, c. 51, from 1956 to 1958 and carried on the
business of loaning money on the security of chattel mort-
gages in the City of Toronto, Ontario.

The original investment in this company was $50,000
and, by August 23, 1958, which is the material date, the
total amount of loans outstanding was only about $27,000.

On August 23, 1958, that company sold all its chattel
mortgages to Industrial Acceptance Corporation, Ltd. for
the total amount owing on the chattel mortgages as of that
date, plus the sum of $8,000. Exhibit A-3 is a copy of a
letter from Industrial Acceptance Corporation, Ltd. to Don
Finance Co. Ltd., and constitutes the only contract
document.

After that time, Don Finance Co. Ltd. surrendered its
small loans license and took steps to surrender its charter by
requesting its solicitors to do so, but did not succeed in this
endeavour because it could not get an income tax clearance.

Subsequent to this time, and for an entirely different
purpose, the company commenced business again after cer-
tain new shareholders had acquired an interest in the com-
pany and substantial new financing was introduced in the
company.
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For the purpose of this appeal, however, what transpired
after the transaction in 1958 with Industrial Acceptance
Corporation, Ltd. and after the small loans license had been
surrendered and steps taken to surrender its charter is
irrelevant.

Mr. Richard MeDonald Parkinson, a chartered account-
ant with over 25 years’ experience gave in evidence his
accounting opinion that the outstanding loans of this com-
pany as of August 23, 1958, should not be categorized as
inventory. He stated that the Company computed its
income on a cash basis; that the sum of $27,339.65 as of
August 23, 1958, represented the balance of all monies
owing from debtors of Don Finance Co. Ltd.; that as of
that date there was no chattel mortgages in default; and
that the $8,000, over and above the balance owing by the
debtors, paid by Industrial Acceptance Corporation Ltd.,
was credited directly to the surplus account of Don Finance
Co. Ltd. and not to its profit and loss account. This was
done, he said, because, in his opinion, the $8,000 was an
unusual gain outside the ordinary course of business and if
it had been credited to the profit and loss account, it would
have given an untrue and inaccurate picture of the normal
operating profit of this company.

Ted Davy, President of Don Finance Co. Ltd., said in
evidence that it was intended as of August 23, 1958, that
this Company would go out of business because of the com-
petition of other companies in this field of business and also
because this company had never really developed a substan-
tial business.

I am of opinion that the sale made to Industrial Accept-
ance Corporation, Ltd. by Don Finance Co. Ltd.,, on
August 23, 1958, was not made for any purpose other than
to go out of the finance business.

I am also of opinion that s. 85 F (4) of the Income Tax
Act is not applicable to the transaction which took place
here because, in my opinion, and I so find, part of what was
sold by the appellant was the “right”’ to receive a receivable,
and the right to receive a receivable is not in itself a
receivable.

I am also of opinion that these chattel mortgages are not,
for the purpose of the Income Tax Act, “inventory”, not-
withstanding the definition contained in s. 139(1)(w) of

this Act. In this respect, I must respectively disagree with
91536—23
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the learned opinions set out in Kendon Finance Company
Ltd. v. Minister of National Revenue' and Cosmopolitan v.
Minister of National Revenue®. 1 say this because if the
broad interpretation urged as the meaning of inventory in
this subsection is correct, then many of the other sections
of the Income Tax Act and the Regulations under the Act
are meaningless.

It is not necessary in this particular case to give a broad
and all inclusive meaning to that definition of “inventory”
and in refraining from doing so a common sense solution to
this problem results.

I am further of opinion that in so restricting the defini-
tion of “inventory” a meaning is not being given to it so as
to make it inconsistent with other sections of the Act which
provide in themselves what is tantamount to a full code.
To categorize these chattel mortgages as inventory in this
case would have the effect of making it in conflict with
other sections of the Act.

Section 85K of the Income Tax Act, it follows, has no
application to the facts of this case.

I therefore find that the $8,000 differential paid by Indus-
trial Acceptance Corporation, Litd. to Don Finance Co. Ltd.,
over and above the sum owing by the debtors to Don
Finance Co. Ltd., as of August 23, 1958, is capital profit and
does not have to be included in computing the appellant’s
income for the 1958 taxation year.

The appeal therefore is allowed with costs.

Judgment accordingly.

BETWEEN:
TED DAVY FINANCE CO. LIMITED ... APPELLANT;
AND
THE MINISTER OF NATIONAL
RESPONDENT,
REVENUE .....................

Revenue—Income Tar—Income Tax Act, R 8.C. 1952, c. 148, ss. 856D, 86F
(4) and 189(1)(w)—Income or capital gamm—Realization sale—Sale of
chattel mortgages and conditional sales contracts to another finance
company—Inventory—Receivables—Whether sale of recerwables or
right to receivables.

133 Tax ABC 149 227 Tax ABC. 373
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In 1958 the appellant, which had been carrying on the business of pur- 1964
chasing conditional sales contracts from motor vehicle and appliance TE;E;W
dealers and of lending money to individuals on the security of Fywance
chattel mortgages, sold the majority of its conditional sales contracts Co.Lap.
and chatte]l mortgages to Industrial Acceptance Corporation Ltd. V.
under a contract by the terms of which the sale was with recourse Mﬁﬁlsgl:;‘m

to the appellant 1 case of default. REVENUE

The evidence established that there was a bona fide intention on the -_—
part of the appellant to go out of the conditional sales and chattel
mortgage busmness because of the conditions then obtaining which
made 1t no longer a financially satisfactory business for the appellant.

The issue on appeal was whether the net gamn obtained by the appel-
lant on the sale was capital profit or income.

Held: That the sale in question was a realization sale and not a sale in
the ordinary course of the appellant’s business.

2. That the net excess proceeds of the sale were capital receipts, it being
a sale of a right to receivables and not a sale of receivables.

3. That s. 85F(4) of the Income Taxz Act refers only to cash basis tax-
payers and not accrual basis taxpayers and is accordingly inapphcable
insofar as the conditional sales contracts are concerned.

4, That s. 85D of the Income Tax Act deals with the sales of receivables
by accrual basis taxpayers.

5. That s. 85F(4) deals only with income receivables and not with receiv-
ables representing capital loans repayable.

6. That what was sold in this case was not inventory within the meaning
of 5. 139(1) (w) of the Income Tazx Act, and the definition of inventory
in that section should not be given the broadest meaning that could
be attached to it but the whole Act should be looked at to give it
a reasonable and practical meaning, especially when there are other
sections of the Act which in themselves constitute a complete code
and which override the definition contained in s. 139(1)(w) insofar
ag it is repugnant to them.

7. That the appeal allowed.

APPEAL under the Income Tax Act.

The appeal was heard by the Honourable Mr. Justice
Gibson at Toronto.

R. M. Sedgewick, Q.C. for appellant.
G. W. Ainslie and D. H. Aylen for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Gisson J. now (June 19, 1964) delivered the following
judgment:

Ted Davy Finance Co. Ltd. was, at the material times, a
corporation incorporated under the Ontario Corporations
Act and carried on, in the city of Toronto, Ontario, in the
years 1953 to 1958, the business of purchasing conditional
sale contracts from the used car sales company known as
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Ted Davy Ltd., and from other motor vehicle and appliance
dealers. It also loaned money to individuals on the security
of chattel mortgages.

On August 23, 1958, it sold to Industrial Acceptance Cor-
poration Ltd. the majority of its conditional sale contracts
and chattel mortgages but retained apparently one mort-
gage loan and twelve conditional sale contracts because
Industrial Acceptance Corporation Ltd. did not wish to pur-
chase them.

It was a term of the contract with Industrial Aceeptance
Corporation Ltd. that these chattel mortgages and condi-
tional sale contracts were sold with recourse in case of
default to Ted Davy Finance Co. Ltd.

The chattel mortgages sold were accounted for in the
accounts of Ted Davy Finance Co. Ltd. on what is known
as a cash basis; the conditional sales contracts were
accounted for on what is sometimes known as an accrual
basis.

The only contract document evidencing this sale and pur-
chase from Ted Davy Finance Co. Ltd. to Industrial Accept-
ance Corporation Ltd. is a letter dated August 23, 1958 from
Industrial Acceptance Corporation Ltd. to Ted Davy
Finance Co. Ltd., which was filed as Exhibit A-12 in this
appeal.

Ted Davy Finance Co. Ltd. credited the net excess of
monies received from Industrial Acceptance Corporation
Ltd. over and above the sum equivalent to the amount
owing by all the debtors of Ted Davy Finance Co. Ltd., as of
August 23, 1958, to its surplus account and not to its profit
and loss account on the basis that this was a transaction
out of the ordinary course of business and should not be
accounted for in the accounts of the Company in a method
which would result in the financial statements not reflecting
a true criterion of the earning capacity of the Company.

The appellant submits that this sum represented a gain
at the time of the sale, subject to future adjustments by way
of premiums from or rebates paid to Industrial Aceeptance
Corporation Ltd., pursuant to the letter contract dated
August 23, 1958. All such adjustments, the appellant sub-
mits, should be made through its surplus account and should
not be reflected in the profit and loss account of the com-
pany at the time.
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The evidence dealt with the method employed by the
Ted Davy Finance Co. Ltd. in accounting for its earnings
on its chattel mortgages which was described as the “cash
method”; and also on its conditional sale contracts which
was described as the “average interest method”. Exhibit 10
was filed which is a copy of an article from the Canadian
Chartered Accountant of July, 1962, entitled “Accounting
for Finance Charges by Sales Finance Companies”, wherein,
among other things, the author of the article describes these
two methods, whose opinion was concurred in by the wit-
ness, Mr. Richard MeDonald Parkinson, C.A.

After this sale to Industrial Aceeptance Corporation Ltd.,
the Ted Davy Finance Co. Ltd. did enter into one chattel
mortgage contract and certain other transactions in respect
to land mortgages but none of these transactions, in my
opinion, have any relevance to the issue to be decided here.

The sole issue to be decided is whether the net gain
obtained by Ted Davy Finance Co. Ltd. by reason of this
transaction made with Industrial Acceptance Corporation
Ltd., pursuant to the contract dated August 23, 1958, is
capital profit or income which should be included in com-
puting the appellant’s income for the taxation year 1958.

I am of opinion as was given in evidence, that there was a
bona fide intention on the part of Ted Davy Finance Co.
Litd. to go out of the conditional sale and chattel mortgage
business in 1958 because of the conditions then obtaining in
this business which no longer made it a financially satisfac-
tory business for the shareholders, of whom the principal
one was Mr. Ted Davy. The reasons given by him for going
out of this business were entirely credible, namely that
competition of other companies who entered the Toronto
market and discounted conditional sale contracts and
chattel mortgages in financing the sale of cars without
requiring that there be recourse to the dealer, and who
financed a most substantial part of the total sale price of
cars, not demanding that a substantial down payment on
the purchase price of motor cars be made by purchasers of

.same, resulted in this finance company becoming increas-
ingly a less attractive business financially.

I am of opinion, therefore, that this was intended to be
and was in fact a realization sale by Ted Davy Finance Co.
Ltd. and not a sale in the ordinary course of its business.
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1964 The net excess proceeds as hereinafter mentioned, I find

Tep Davy were capital receipts within the principles of Frankel v.
TINANCE  Minister of National Revenue.
Mmemmop 1 am further of opinion that s. 85 F (4) is not applicable
gﬁ:ﬁ?ﬁ to the facts of this ease so as to require the inclusion of the
—— amount referred to at the end of this judgment in com-
GibsonJ. puting the appellant’s income for the year 1958, for a num-
" ber of reasons.
Firstly, in my opinion, this was a sale of a “right” to
receivables and not a sale of receivables, and is therefore a
capital receipt. The principle of law enunciated in C.I.R. v.
Paget? per Lord Romer at p. 699, is in my opinion applicable.
Secondly, s. 85 F (4) refers only to “cash” basis taxpayers
and not “accrual basis” taxpayers, and therefore, in so far as
the conditional sales contracts are concerned which were
sold, is inapplicable.
Thirdly, s. 85 D deals with the sale of receivables by
“acerual basis” taxpayers.
Fourthly, s. 86 F (4), in my view, deals only with
“income” receivables and not receivables representing
“capital” loans repayable.

I am also of opinion that what was sold in this case was
not “inventory” within the meaning of s. 139(1) (w) of the
Income Tax Act.

That definition of inventory, in my view, should not be
given the broadest meaning that could be attached to it,
but instead the whole Act should be looked at to give it a
reasonable and practical meaning, especially when, for
example, there are other sections of the Act which in them-
selves constitute a complete code. These particular statutory
provisions override this general provision or definition
(s. 139(1) (w)) in so far as it is repugnant.

With respect, therefore, I do not agree with the decisions
of Kendon Finance Co. Ltd. v. Minister of National Rev-
enue® and Cosmopolitan v. Minister of National Revenuet.

Some examples of such particular statutory provisions
referred to above, are as follows. Depreciable assets fit the
description of “inventory” in the Act, but cannot be
such because if classified as inventory, then Regulation

1119591 C.T.C. 244, 333 Tax AB.C. 149.
2(1937) 21 T.C. 677. 427 Tax AB.C. 373.



Ex CR. EXCHEQUER COURT OF CANADA [1965]

1102(1) (b) precludes a capital cost allowance deduction; if
receivables are “inventory’” then a deduction for “bad” and
“doubtful” accounts could be obtained by a valuation under
8. 14(2) and ss. 11(1)(e) and 11(1)(f) would be unneces-
sary; and if receivables are “inventory” then on their sale
s. 85 E sets out consequence of sale and both section 85 D
and 85 F (4) of the Act are unnecessary.

In the result therefore the appeal is allowed with costs.

Because of the adjustments that have been made between
the appellant and Industrial Acceptance Corporation Lim-
ited, by reason of the wording of the contract between them
of August 23, 1958, I am of opinion that the net gain in
1958, which is capital profit, is $68,259 and the appellant
does not have to include it in computing its income; but
the appellant will not henceforth be able to set up any
future reserves under the provisions of s. 12(1) (e) of the
Act.

Judgment accordingly.

BETWEEN:
THE MINISTER OF NATIONAL
REVENUE ...... e
AND
PREMIUM IRON ORES LIMITED ....RESPONDENT.

Revenue—lIncome Tarz—Income Tax Act, 8. of C. 1948, c. 62, s. 12(1)(a)
—Sales Agency—Sales commissions—Written contracts to be given
their plawn ordinary meaning—W hether money paid to third party
under contract a current business expense or a caprtal outlay—W hether
legal costs incurred in resisting claim of foreign Government to tax a
deductible expense—Dispute as to tazabibity as opposed to quantum
of tax clavmed.

In 1943 the respondent entered into a contract with Steep Rock Iron
Mines Limited, by the terms of which it became the exclusive sales
agent to sell all the ore mined by Steep Rock, for which it was to
receive a commission of two per cent of the value thereof. The
agreement also provided for the respondent to purchase shares of
Steep Rock and to lend 1t money under certain conditions In 1944
the respondent entered mmto an agreement with Transcontinental
Resources Limited, in which reference was made to the 1943 agreement
with Steep Rock, and by the terms of which Transcontinental agreed
that upon the respondent purchasmg a certain number of Steep Rock
shares at a specified price, Transcontmental would buy a certamn
number of them from the respondent at a specified price. By the

APPELLANT;
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terms of this agreement the respondent agreed to pay Transcontmental
a sum equal to twenty per cent of all monies paid to the respondent
by Steep Rock during each year of the agency under the agency
contract.

The appellant assessed the payments made by the respondent to Trans-
continental under the second agreement, which amounted to twenty
per cent of the commissions received by the respondent from Steep
Rock, as income of the respondent, whereas the respondent alleged
that the execution of the two contracts and the circumstances leading
thereto established the relationship of partnership or joint venture
between the respondent and Transcontinental, or that the monies
received by the respondent from Steep Rock were impressed with a
trust to the extent of twenty per cent thereof m favour of Trans-
continental or, finally, that the payments to Transcontinental by the
respondent were an outlay or expense made by it for the purpose of
gamning or producing income from its business.

By way of cross-appeal the respondent claimed expenses incurred in suc-
cessfully resisting payment of United States income and capital gains
tax as an allowable deduction in computing its taxable income.

Held: That the two contracts under review must be given their plain,
ordinary meaning and there is nothing in the language thereof from
which a partnership relationship, a joint venture or a trust can be
inferred.

2. That the purchase by the respondent of Steep Rock shares was an
mnvestment of capital and the money paid to Transcontinental by the
respondent in consideration of Transcontinental buying some of these
shares from the respondent was equally a capital outlay and cannot
be regarded as a current expense of the respondent’s business.

3. That legal costs incurred in disputing a claim for income tax are not an
allowable deduction in computing business profits and this is so
whether the dispute relates to the amount of the taxable profit or to
the taxability of the profit at all, and whether the dispute arises out
of a domestic or foreign tax imposition.

4, That the appeal is allowed and cross appeal dismissed.

APPEAL from the Tax Appeal Board.

The appeal was heard by the Honourable Mr. Justice
Cattanach at Toronto.

S.J. M. Grange and 8. Silver for appellant.

Charles Gavsie, .C., Guy Favreau, @.C. and D. O.
Mungovan, Q.C. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CarranacH J. now (June 19, 1964) delivered the follow-
ing judgment:

This is an appeal by the Minister of National Revenue
from a decision of the Tax Appeal Board! allowing appeals
by the respondent from its income tax assessments for 1951

1(1959) 21 Tax ABC. 178.
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and 1952 under the Income Taz Act, 1948 S. of C., c. 52 194

and a cross appeal by the respondent. Mﬁﬁwﬁf
. (0)
The appeal relates to an item of $46,532.16 in respect of Revewus

1951 and $45,192.03 in respect of 1952, being portions of "
commissions payable to the respondent for acting as a sales Irox Ores
agent which portions the respondent had bound itself by ™™
contract with a third person to pay to that person. Cattanach J
The cross appeal relates to legal expenses incurred by the
respondent in successfully resisting payment of United
States income and capital gains tax.
The commissions that are the subject matter of the main
appeal were payable to the respondent under an agreement
made on January 15, 1943 between the respondent and
Steep Rock Iron Mines Limited (hereinafter referred to as
“Steep Rock’). By this agreement Steep Rock appointed
the respondent “‘sole and exclusive sales agent” to sell all
iron ores produced and mined from its lands and the
respondent accepted the appointment and agreed that it
would not act as sales agent for any other person engaged
in the production and sale of iron ores. In addition to
detailed provisions regulating the sales ageney, including a
provision for a commission of two percent of the value of all
ores sold by the respondent and Steep Rock during the life
of the agreement “for services rendered”, the agreement
contained a provision for the purchase, by the respondent
from Steep Rock, of 1,437,500 shares of the capital stock of
Steep Rock for the sum of $14,375, and for a loan by the
respondent to Steep Rock not exceeding $1,000,000, if
required by Steep Rock for certain purposes.

The other relevant agreement is an agreement between
the respondent and Transcontinental Resources Limited
(hereinafter referred to as “Transcontinental”) made on
December 29, 1944. This agreement, by its recitals, referred
to the agreement of January 15, 1943, by which Steep Rock
appointed the respondent its exclusive sales agent, and
recited that the respondent had agreed, pursuant to certain
paragraphs of that agreement relating to the $1,000,000
loan, to purchase from Steep Rock 267,000 shares of the
capital stock of Steep Rock for $600,750. This agreement
contained two relevant provisions, (a) Transcontinental
agreed that, upon the respondent purchasing 267,000 shares
of Steep Rock, it would buy 100,000 of the said shares from
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the respondent for $225,000 plus tax, and (b) the respond-

MizTar o ent agreed that in each year of the agency contract it would

NATIONAL
REVENUR
v.

PrEM

pay Transcontinental “a sum equal to twenty percentum”
of all monies paid to the respondent by Steep Rock during

TroN OR];]&S such year by way of commission under the agency contract.

L.

Subsequently, Transcontinental assigned its right to be

Catt@hif paid an amount equal to twenty percent of the respondent’s

commissions to Donald M. Hogarth and he assigned that
right to John Alexander McFadyn.

The sums in question in the main appeal were received
by the respondent under. the agreement of January 15, 1943
as commissions for services rendered as sales agent for Steep
Rock. They were then paid by the respondent to Mr.
McFadyn under the agreement of December 29, 1944.

Evidence was given as to the circumstances in which these
agreements were entered into and it is clear that the under-
taking by the respondent to purchase Steep Rock shares
and to loan money to Steep Rock was part of the same bar-
gain that resulted in the sales agency contract.

It was contended by counsel for the respondent that, as a
consequence of the two above described contracts and the
circumstances surrounding the entry into such contracts,
the relationship of partnership or “joint venture” existed
between the respondent and Transcontinental and that,
accordingly, the monies to which Transcontinental was
entitled were not income of the respondent. Alternatively,
it was submitted that the monies received by the respondent
from Steep Rock were impressed with a trust to the extent
of twenty percent thereof in favour of Transcontinental and
therefore did not represent revenue of the respondent.
Finally it was submitted that the payments to Transcon-
tinental by the respondent were an outlay or expense by
the respondent for the purpose of gaining or producing
income from its business within the meaning of section
12(1) (a) of the Act.

In my view no such result follows from the clear and
unequivocal language employed in the contracts.

After having given these arguments of counsel the most
careful consideration, I am unable to find anything in the
language of the written contracts from which I can infer a
partnership relationship, a joint venture or a trust. Further,
after a very careful review of the oral evidence and other
documents I am unable to find anything therein that has
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the effect of changing the import of the two contracts 196

referred to above, or of giving them anything other than MiNoTER OF

their plain ordinary meaning. %ﬁ%ﬁqﬁ%
The contract of January 15, 1943 clearly provides for the anq/)z'mm

respondent acting as sales agent for Steep Rock and receiv- Irow Ores
ing a commission for its services. That commission must be ™
included in computing the respondent’s profits. Cattanach J
The contract of December 29, 1944 was an agreement by
the respondent to pay to Transcontinental an amount equal
to twenty percent of the commissions received by it under
its contract of January 15, 1943 with Steep Rock. The
apparent consideration for this contract was Transcon-
tinental’s agreement to buy Steep Rock shares from the
respondent. Payments made for such a consideration cannot
be regarded as a current expense of the respondent’s
business.
In so concluding, I do not overlook the submission that
the respondent’s business was assisting in the financing and
development of Steep Rock. I have not, however, been able
to convince myself that the matter can be so regarded. On
the one hand, as I view it, the respondent provides services
as a sales agent to Steep Rock. On the other hand, the
respondent has made an investment in Steep Rock shares.
The purchase of such shares is an investment of capital and
monies paid to a third party for purchasing some of those
shares is equally a capital outlay and cannot be regarded
as a current expense of the respondent’s business.

In my opinion the Minister was, therefore, right in assess-
ing the respondent as he did and accordingly the appeal
herein must be allowed with costs.

Turning to the subject of the cross appeal herein, the
respondent was informed in 1950 by an officer of the Inter-
nal Revenue Service of the United States, some six years
after it had begun to sell iron ore in substantial quantities,
that the Internal Revenue Service was making the claim
that the respondent was doing business in the United States,
that it had a permanent establishment in that country and
accordingly that the commissions received by the respondent
from sales of Steep Rock ore to consumers in the United
States, which comprised all of the sales made by the
respondent, were taxable in the United States from the year
1943 forward.
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The amount of the tax claimed to be exigible in the
United States was estimated as being slightly in excess of
two million dollars.

The amounts in issue in the cross appeal are legal
expenses incurred by the respondent, being $12,317.36 paid
in 1951, and $8,514.16 in 1952, in connection with this claim
by the United States Internal Revenue Service, which claim
ultimately was successfully resisted.

It is well settled that the legal costs incurred in disputing
a claim for income tax may not be allowed as a deduction
in computing business profits. In Smith’s Potato Estates,
Lid. v. Bolland* Lord Simonds said at page 374 :

. . neither the cost of ascertaining taxable profit nor the cost of disput-
ing 1t with the revenue authorities is money spent to enable the trader
to earn profit in his trade. What profit he has earned, he has earned
before ever the voice of the taxgatherer is heard. He would have earned
no more and no less if there was no such thing as income tax. . . .

It was submitted by counsel for the respondent that the
Smith case is not applicable because it dealt with the cost
of ascertaining the amount of taxable profit and the cost of
disputing it, whereas in the present case the dispute
involved the jurisdiction of the United States Revenue
authorities to impose taxation.

I cannot accept that argument because in my view the
principle of the above case applies equally to a dispute as to
taxability.

The decision in the Smith case relates to the deduction of
the cost of disputing domestic tax impositions in the com-
putation of profits. However, the present problem relates to
a claim for income tax made by another country.

Foreign income tax was considered in I.R.C. v. Dowdell
O’Mahoney & Co.2, where a company resident in Eire car-
ried on business at two branches in England. The whole of
its profits, including those arising from its businesses in
England, were subject to income tax in Eire and its profits
from the businesses in England were subject to United
Kingdom excess profits tax. The company sought to deduct
a proportion of the Eire taxes in computing the profits of
the businesses in England for assessment to excess profits
tax in the United Kingdom. It was held by the House of
Lords that the Irish taxes were not paid for the purpose of

1[1948] 2 All ER 367. 2[1952] 1 All ER. 531.
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earning profits, but were an application of profit when 194

made. MINISTER OF
NarroNaL
Lord Oaksey said at page 533: REV?)NUE

. , I am of opinion that taxes such as those now in question, viz, PrEMIUM
income tax, corporation profits tax and excess profits tax, are not, accord- IROII;ITC'?RES
ing to the authorities, wholly and exclusively laid out for the purposes .
of the company’s trade in the United Kingdom. Taxes such as these are Cattanach J
not paid for the purpose of earning the profits of the trade; they are the a—
application of those profits when made and not the less so that they are
exacted by a Dominion or foreign government. No clear distinction m
pomnt of principle was suggested to your Lordships between such taxes
imposed by the United Kingdom government and those imposed by
Dominion or foreign governments.

If income taxes payable to a foreign jurisdiction are not
deductible as an outlay or expense for the purpose of gain-
ing income, the legal expenses incurred in disputing or
attempting to reduce those foreign taxes are not deduectible.

The cross appeal is therefore dismissed with costs.

Judgment accordingly.

BETWEEN: 36_‘%
THE DEPUTY MINISTER OF June 22
NATIONAL REVENUE FOR CUS- Apppriant; ¥
TOMS AND EXCISE ...........
AND
J. M. E. FORTIN, INC. ................ RESPONDENT.

Revenue—Customs Tanff—Customs Act, RSC 1962, ¢ 68, as amended,
s. f6—Tariff items 409m(1) and 427a—W hether Tariff Board erred m
law.

This is an appeal from a declaration of the Tanff Board that a machine
described as a tree crusher be classified as a tractor under tarff item
409m (1) and not a specialized machine under tariff item 427a.

Held: That reasonable men, properly understanding the applicable law,
could reasonably come to different conclusions 1n this matter.

2. That while a different conclusion of fact might have been reached
because of the greater weight that could have been given to the evi-
dence of the actual use of the machine as opposed to the evidence
of its possible uses, the Board did not have to come irresistibly to
a different conclusion or determination than it did.

3 That the appeal is dismissed.

APPEAL from a decision of the Tariff Board.
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1064 The appeal was heard by the Honourable Mr. Justice
Deevry  Gibson at Ottawa.
MINISTER OF

Narionat. (I W, Ainslie and R. A. Wedge for appellant.

REVENUE FOR

SustoMS  D. G. Blair for respondent.

IM. E. The facts and questions of law raised are stated in the
F‘I";I%I_N reasons for judgment.

- GiBsoN J. now (June 24, 1964) delivered the following
judgment:

This is an appeal pursuant to s. 45 of the Customs Act,
R.S.C. 1952, c. 58, as amended, from the Declaration of the
Tariff Board in this matter, dated December 10, 1963,
allowing an appeal by the respondent from a decision of
the appellant dated July 3, 1962, wherein a machine
described as a “LeTourneau Model G-40 Tree Crusher” was
declared to be classified under tariff item 409m (1) and not
under tariff item 427aq.

It is the contention of the appellant on this appeal that
this machine should be classified under said tariff item 427a.

These tariff items are as follows:

4270—All machinery composed wholly or m part of ron or steel, no.p,
of a class or kind not made in Canada, complete parts of the
foregomg;

409m (1)—Internal combustion tractors other than highway truck-
tractors; accessories for such tractors, nop ; parts of all
the foregoing.

Exhibit A-1 filed on the appeal before the Tariff Board is
a document prepared by the manufacturer of the machine,
R. G. LeTourneau, Inc., Longview, Texas, on which is a
picture of the machine, and in which there is set out certain
of the specifications of it. The machine is therein deseribed
as a “tree crusher”, 39’10” in length, 15’2” in overall height
to top of cab, powered by a Model 12V71 G.M.C. Diesel
engine, driving LeTourneau A.C. Generator and LeTour-
neau D.C. Generator direct coupled inline with engine,
and as having other features, as for example, being con-
structed so that all major components can be assembled and
disassembled quickly.

The contention of the appellant is that this machine is
a specialized machine and not a “tractor” within its legal
meaning; or, more specifically, that this machine was a land
clearing machine and not a tractor.
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A definition of “tractor” relied on by the appellant in E‘f‘f
support of this contention was to the effect that to be a Dreury
“tractor” a machine must be used especially for drawing l‘gﬁfgﬁf

agricultural or other implements or for bearing or propelling REVE;ngE ron
M
such implements. AND EXCISE

The objective criterion, or test, selected by the Tariff j 131 E.
Board in its adjudication of this matter resulting in the Formn
.. . . . o Inc.
categorizing of this machine as coming under tariff item
409m (1), was the “versatility” of this machine. Gibson J.

The majority of the Tariff Board in their decision held
that:

Although the tree crusher does not have the versatiity of some
standard tractors, the Board finds that 1t conforms m so many respects
to the concept of tractor that 1t 15 more specifically deseribed in tariff
item 409m (1) than in the broad, general language of tariff 1tem 427a

The dissenting opinion of the Tariff Board held that:

It 1s clear that the imported tree crusher has some qualities i com-
mon with “tractors” in the broad meaning of dictionary and other defini-
tions However, from all the evidence it appears to me that the tree
crusher was designed and bwlt for use mn toppling trees and clearing land

Counsel for the appellant conceded that the Tariff Board
in this matter properly instructed itself as to the applicable
law.

The sole issue between the appellant and the respondent
on this appeal was whether the Tariff Board, after properly
instructing itself as to the law, acted judicially in coming
to the conclusion that it did on the evidence adduced
before it.

It was the submission of counsel for appellant that the
Tariff Board did not act judicially in reaching the conclusion
it did on the evidence that was before it, but on the con-
trary, it should have been led irresistibly to a contrary
conclusion.

Counsel for the respondent, on the other hand, submitted
that the evidence was such that the Tariff Board could have
reached the conclusion that it did and whether or not a
different or another Court would have reached the same
conclusion was not in issue.

The appellant’s submission in support of its contention
concerning the evidence was that on the whole of the evi-
dence there was only proved to be two demonstrated uses
of this machine (i.e. land clearing in the hydro Carillon

project in Ontario and another substantial land clearmg
91536—3
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E‘f project in New Brunswick) which did not establish an ade-
Deeury quate “versatility” for this machine to permit the Board
MINISTER OF reasonably to come to the conclusion that it should be
Revenue For categorized as a “tractor”, but that, on the contrary, this
Aﬁ‘;ﬁﬁﬁ; evidence proved that it was a specialized machine and there-
INE fore the Board should have categorized it under tariff

TFormy  item 427aq.

Ina. The appellant contended that the other evidence adduced
GibsonJ. by the witnesses of the respondent (viz. Mr. J. M. E. Fortin
of the respondent Company and Professor R. Doré of
Montreal, P.Q.) was evidence merely of possible uses of the
machine, and did not establish that it could be put to these
uses, and that the evidence of Mr. Fortin as to other possible
uses for this machine not only was not corroborated by
Professor Doré but was contradicted by the only other wit-

ness, Mr. W. McGraw, who was called by the appellant.
The respondent contended that the Board in fact found
that evidence of Mr. Fortin and Professor Doré was legal
proof of the versatility of this machine; that it preferred the
evidence of these two witnesses where it conflicted with the
evidence of the other witness, Mr. McGraw; and that upon
reasonable reading of the whole of the evidence there was
sufficient proof in law to have enabled the Tariff Board to
have made the findings of fact that it did, which findings

the respondent cited, namely:

The tree crusher has many characteristics associated with the cur-
rent usage of the word tractor: self-propulsion, locomotion on rough ground,
great power, great weight, huge rollers for flotation and traction; capacity
“to push or pull with enormous force, adequate manoeuverability, locomo-
tion on solid surfaces if equipped with rubber tire wheels, ete.; the presence
of the bumper, which can be removed, and the use of the tree crusher
to push down or tow away big trees do not exclude it from the tractor
category, nor does 1its relative inefficiency in certain given functions And
while the trade lLiterature that has been filed refers to a tree crusher and

not a tractor, the witness Fortin testified that the tree crusher bears a
plate that says “Tree crusher tractor No....”

Having considered the whole of the evidence adduced, I
am of opinion that reasonable men, properly understanding
the applicable law, could reasonably come to different con-
clusions in this matter.

There was legal evidence adduced to support the findings
of fact made by the majority of the Tariff Board.

While in my view a different conclusion of fact might
have been reached because of the greater weight that could
have been given to the evidence of the actual use of this
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machine as opposed to the evidence of its possible uses, I E’fﬁj
am not of the opinion that the Board irresistibly had to Depury

come to a different conclusion or determination than it did. MFsmms or

In the result, therefore, in my opinion, there was no error R%?S&?R
in law made by the Board in this matter. Canadian Lift awp Excise
Truck Co. Ltd. v. Deputy Minister of National Revenue for 5 3 .
Customs and Ezxcise'; Edwards v. Bairstow?; B. P. Refinery th;TCIN
(Kent) Ltd. v. Walker®. .

_ o _ Gibson J.
The appeal is therefore dismissed with costs. S

Judgment accordingly.

BETWEEN : J&gglizs
ALEXANDER COLE .......cooovvveennn. APPELLANT;  jimo30
w AND T
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE ......... e ieaeaaa

Revenue—Income Tax—Purchase and sale of discounted second mortgages
by association of which appellant a member—Whether association a
partnership—Sale of appellant’s interest in association—Income or
capital gain—The Partnerships Act, RS.0. 1960, c. 288.

In 1949 the appellant, a Toronto businessman, entered into an associa-
tion with a Mr. Minden, a lawyer, and three other persons for the
purpose of buying second mortgages at a discount. Each member con-
tributed capital to the association but Minden purchased the mort-
gages and the accounting for the mortgages was done in his law office.
The appellant took no part in selecting the mortgages to be pur-
chased or in the allocation of funds and most of the mortgages were
registered in Minden’s name. There was no written document to
indicate the nature of the association or the relationship existing
between the members thereof.

In December 1956 the appellant withdrew from the association and in
January 1957 he received payment from Minden in the amount of
$32,200 for his interest therein. Of this amount it was agreed by
appellant and respondent that $10,916.08 represented the actual accrued
entitlement of the appellant to bonuses on the mortgages on a pro
rata basis in respect of the second mortgages held by the association
at the time the appellant withdrew therefrom. The respondent
reassessed appellant’s 1957 taxable income by adding thereto the sum
of $10,916.08.

1(1956) 1 D.L.R. (2d) 497.

2119551 3 All ER. 48 at 57 (letter F and foll.).
3119571 1 All E.R. 700 at 715 (letter F and foll.).
91536—33
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Held: That the arrangement between the appellant, Mr. Minden, and the
three other persons was not in law a partnership, Mr. Minden being
merely the agent for each of the other parties to the arrangement.

2. That what the appellant sold in December 1956 to the two remaming
members of the association was not a capital asset.

3. That the appeal 18 dismissed.
APPEAL under the Income Tax Act.

The appeal was heard before the Honourable Mr. Justice
Gibson at Ottawa.

Wolfe D. Goodman for appellant.
W. Z. Estey, Q.C. and 8. Silver for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

.GiBson J. now (June 30, 1964) delivered the following
judgment:

This is an appeal from the assessments for income tax
made by the respondent, dated March 28, 1962, wherein a
tax in the sum of $8,255.56 was levied in respect of the
income for the taxation year 1957 of the appellant.

The respondent by the said assessment re-assessed the
appellant in such a manner as to include in his income for
the taxation year 1957 the sum of $10,916.08 as being profit
on the sale of certain second mortgages.

The appellant, at all material times, resided in the City
of Toronto and is, and was, President of Aladdin Rug Co.
Ltd., a rug company, and of Alexander Cole and Associates,
Ltd., which is a managing and holding company. The appel-
lant says that his employment with these companies con-
stitutes his full-time business activities.

In the spring of 1949, the appellant, together with Arthur
Minden, a lawyer of the City of Toronto, Zola Morgan, a
business associate of the appellant in Aladdin Rug Co. Ltd.,
and Leon Pape and Ben Pape, accountants, commenced to
buy second mortgages at a discount and associated them-
selves, according to the appellant, in what he described as
a syndicate for such purpose.

Originally, the appellant and each of the other four per-
sons put up $4,000 and commenced to buy second mort-

gages.
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Thereafter, the interest earned on these mortgages and
the principal sums when such fell due, together with addi-
tional capital advanced, were used for the purchase of addi-
tional mortgages. During the period of 1949 to 1956,
119 second mortgages having a face value in excess of
$250,000 were purchased.

All these mortgages, except for one group of them which
were sold en bloc in 1954, were held until maturity.

In December, 1954, Leon Pape and Ben Pape withdrew
from this arrangement and certain of the mortgages above
referred to were sold en bloc and they were paid the sums
owing to them. This sum represented a figure which
included not only the capital invested by these persons and
the interest on the second mortgages representing their
share in the same, but also a sum equivalent to their respec-
tive pro rata share, a bonus or discount which accrued to
the date of such sale.

After December, 1954, and until December, 1956, the
other three persons continued to purchase second mortgages
in the same manner.

Then, in December, 1956, the appellant desired to have
his interest purchased and he went to Mr. Arthur Minden
who bought out his interest for $32,200 and gave him a
cheque for this amount in January of 1957.

- During the whole of the period, 1949 to 1956, the mort-
gages were purchased by Mr. Minden and the appellant had
nothing to do with choosing any of the mortgages which
were purchased or with allocating any particular funds for
the purchase of any of these mortgages. The accounting for
these mortgages was done in the law office of Mr. Minden,
and Messrs. Pape prepared each year certain financial state-
ments respecting these transactions which the appellant
used for the purpose of preparing his income tax returns.

The appellant stated that some of the mortgages were
registered in his name and in the name of others in the
so-called syndicate other than Mr. Arthur Minden, but that,
in the main, the mortgages were registered in Mr. Minden’s
name.

The appellant stated that there was no particular propor-
tion of mortgages registered in the name of any one of the
persons who constituted this so-called syndicate.

There was no formal document drawn or executed of any
kind evidencing what was the precise nature of this so-called
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1962 syndicate; and there was no such document drawn either
Coe  when Messrs. Pape withdrew from the arrangement or when
Minmonzz op UD€ appellant withdrew.

11‘%;3;‘;};‘3; After the appellant received his cheque for $32,200 in

January, 1957, he was called upon to sign certain discharges
of mortgages which had been registered in his name, and
copies of certain of these were filed as exhibits on this
appeal. Counsel for the appellant and the respondent agreed
that the document which is filed as Exhibit A-1 and whieh is
set out hereunder represents a calculation of the profit made
by the appellant on the sale of these mortgages and is in the
sum of $10,916.08:

MR. ALEXANDER COLE
650 BRIAR HILL AVENUE
TORONTO 12, ONTARIO

Calculation of Profit:
Capital invested by taxpayer in 1949 $ 8,700.00
Add: Net Mortgage interest earned by

taxpayer in years 1949 to 1956

Gibson J.

inclusive—

1049, 1950 $  559.13

1951 563.06

1952 , 1,420.29

1953 2,187 38

1954 2,012.47

1955 2,505.40

1956 ' 2,244 51 11,49224

Additional capital invested—1951 $ 1,300.00
—1952 18,000 00
—1955 2,547.45 21,847 45

$42,039.69

Deduct: Withdrawals of Capital—1953  $ 1,500 00
—1954 13,000.00
-—~1956 16,500.00 $31,000 00

$11,039 69
Proceeds of Sale 32,20000

$21,160.31

Deduct: Mortgage bonuses and dis-
counts taxed in hands of
taxpayer —1953 § 236.37
—1954 347983
—1955 2,440.71

Mortgage bonuses and dis-
counts not taxed in hands of
taxpayer due to Statutory
Limitations under Section 46
(4) of the Income Tax Act § 408732  $10,24423

Profit ’ $10,916 08
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It was agreed that the figure $10,916.08 corresponded to Eﬁ‘f
the actual accrued entitlement of the appellant of bonuses  Cows
on the mortgages on a pro rata basis in respect to the second npyras o
mortgages held by this so-called syndicate at this material Namovaw

. Revenve
time. -

Exhibit A-2 filed in this appeal was a memorandum, pre- GibsonJ.
pared by certain officials of the Department of National
Revenue, of all mortgages owned by this so-called syndicate
during the period 1949 to 1956; and, as indicated, these
mortgages were all registered in the name of one or other of
the members of the so-called syndicate and were all held to
maturity except the group of mortgages which were sold to
pay off or buy out the interests of Messrs. Pape who retired
from the syndicate in December, 1954.

It was the contention of the appellant on this appeal that
what he sold in December, 1956, to the remaining members
of the syndicate, Messrs. Minden and Morgan, was a capital
asset in that the syndicate was in law a partnership which
was not dissolved at that time but rather continued; and
that what was sold was not property in specie but rather a
chose in action.

It was the contention of the respondent firstly, that this
arrangement which was called a syndicate was not a partner-
ship in law but that Mr. Arthur Minden was merely the
common agent of Messrs. Morgan, Pape and the appellant
for the purchase of these mortgages and the carrying on of
the business of earning money on these mortgage trans-
actions and also in the liquidation of their respective
interests in these mortgages.

In other words, the principals Messrs. Pape were the first
to have their agent, Mr. Minden, liquidate their interest;
then followed the appellant and finally, Mr. Morgan had
Mr. Minden dispose of his interest as his agent (which
occurred, according to the evidence, also in the year 1957).

The respondent contends that if this syndicate was in
law a partnership, then it was a partnership at will and
what took place in December, 1956, or January, 1957,
resulted in the dissolution of that partnership among
Messrs. Minden, Morgan and the appellant, and the recon-
stituting of a partnership consisting of only two partners,
Messrs. Minden and Morgan.

I am of opinion that the arrangement which is referred to
as a syndicate herein was not in law a partnership.
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Instead, Mr. Minden was merely the agent for each of
the persons in this arrangement which included the appel-
lant and he acted as such in acquiring these second mort-
gages throughout the period 1949 to 1956 and the eventual
disposition of the appellant’s interest in the same in
December, 1956.

Arthur Minden’s connection with the so-called syndicate
and details of the relationship of these members of it with
each other during the years 1949 to 1956 are fully set out in
the judgment of Cattanach, J. in Minister of National Rev-
enue v. Minden'. (In this connection, it is relevant to note
that there was no mention of partnership in that case).

The fact that more than one person in this group at any
one time may have had an interest in each of the said
mortgages is immaterial and is not in itself evidence that
this was a partnership. Such an arrangement is merely neu-
tral in so far as its legal consequences in this matter are
concerned.

In this case there were no formal arrangements of any
type and at no time in any public or private document was
this arrangement among these persons described as a part-
nership in law.

Having in mind the provisions of s. 3 of the Partnerships
Act, R.S.0. 1960, c. 288, there is nothing in this arrange-
ment which would lead one to the conclusion that by virtue
of this section of this Act the arrangement was a partner-
ship.

Mr. Justice Duff as he then was, in the case of Porter and
Sons Ltd. v. J. H. Armstrong?, laid down a test, which is not
met in this subject case, viz:

Partnership, it is needless to say, does not arise from ownership i
common, or from joint ownership. Partnership arises from contraect,
evidenced either by express declaration or by conduct signifying the same
thing It is not sufficient there should be community of interest; there
must be contract.

In this particular case, in my view, there is no evidence of
any contract, expressed or implied, and any of the evidence
adduced from which it might be argued that some of the
elements of partnership were present was at best equivocal.

I do not think that it could be said that there was a true
intent here on the part of the parties to be partners in law

163 D.T C. 12356 2[1926] SCR. 328 at 329.
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in this particular arrangement and thereby attract to them-
selves not only the advantages in law but all the dis-
advantages which are the burden of partnerships. If the
case were in a different form involving some substantial
sort of liability on these persons, including the appellant,
by reason of a claim by a third party that it was a partner-
ship, I am sure that the appellant and a court would find
no difficulty in holding that no partnership in law existed.

If, however, this was in law a partnership at will, then
the sole question arises whether there was dissolution of the
partnership at the time the appellant alleges he assigned his
interest to the other partners in December, 1956.

The assignment was not put in any formal document but
was merely verbal and the appellant received a cheque and
it was his allegation that the remaining partners received all
rights in the assets constituting the partnership including
the right to receive the profit.

If the partnership was dissolved in December, 1956, by
what was done, and re-constituted with the remaining three
partners, then it would be clear that the profit obtained by
the appellant of $10,916.08 would be income in his hands.
This was so held in Minister of National Revenue v.
Sedgwick®.

If the partnership was not dissolved then it is arguable
that this receipt was a capital receipt.

The Partnerships Act, R.S.0. 1960, c. 288, is silent as to
any provisions which in law constitute dissolution when
the partnership is a partnership at will. Section 31 may be
applicéble in any event but it does not touch on the issue of
whether or not the partnership is dissolved.

This matter was considered and left open in the case of
Emanuel v. Symon?, and I quote from the judgment of
Channell J.

Whether the assignment of his share by one partner to another
operates to dissolve the partnership may be said to be at the present
time a matter of very considerable doubt. It is stated at p. 583 of the
5th edition of Lindley on Partnership, which was publshed before the
Partnership Act, in 1890, that in the case of a partnership at will the
assignment by a member of an ordinary firm of his share in it operates
as a dissolution of the partnership; but in the editions published since
the Act the editors indicate that it is their opinion that the Act has
made a difference in this respect, because the Act mentions certamn specific
cases in which a partnership is to be considered to be dissolved, and the

1(1964) 42 DLR (2d) 492. 2119071 1 KB 235 at 241.
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assignment of partnership shares is not included amongst them. I was
referred to a case of Sturgeon v. Salmon, 22 Times L.R. 584, in which it
was suggested that the pomt had been decided by Ridley and Darling

MinisTER oF JJ. in the Divisional Court, but when that case is examined 1t will be
NaTIONAL  found that the point was not decided, the decision of the Court having

REVENUE

proceeded on the special terms of the particular agreement between the

Gibson J. parties. There seems to be no real authority on the question where there

1964
June 30
July 6

are more than two partners, though where there are only two partners
there is authority: Heath v. Sansom (1832) 4 B. & Ad. 172, which shows
that an assignment by one partner of his share to the other does put an
end to the partnership, as indeed must obviously be the case. Where
there are more than two partners and there is an assignment from one to
another so that no new partner is introduced, the question 18 so doubtful
that I do not like to express an opinion on it. The Partnership Act, 1890,
leaves the matter 1n doubt, because the Act provides by s. 46 that the
rules of equty and common law applicable to partnership shall continue
in force except in o far as they are inconsistent with the express provi-
sions of the Act, and it is very arguable whether the addition of other
causes of dissolution is inconsistent with a section which expresses certain
causes.

Apparently, the sections regarding dissolution of partner-
ship which were included in the English Partnership Act, in
1890, have been transposed unchanged into The Partner-
ships Act, R.S.0. 1960, c. 288, and so the statutory enact-
ments are identical in this matter.

If it was necessary to decide this point, which I have
held it is not, I would be prepared to hold that a partnership
at will is dissolved by a partner assigning his interest in the
partnership to the remaining partners, when there are at
least two remaining partners.

In the result, therefore, the appeal is dismissed with costs.

Judgment accordingly.

BeTwEEN :
SUNWAY FRUIT PRODUCTS, INC. s (Opponent)
APPELLANT;
AND
PRODUCTOS CASEROS, SA. ..... % (Applicant)
ResPoNDENT.

Trade Marks—Trade Marks Act, 8. of C. 19562-53, c. 49, s. 6—Registrability
—Confusion—Trade mark of wares sold wholesale confusing with trade
mark of wares sold retail—“Public” includes only those members of
public who would probably buy the wares—Trade marks for wares in
same category—Phonetic similarity belween trade marks—State of
trade marks register.
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This is an appeal from the decision of the Registrar of Trade Marks
allowing the registration of the respondent’s trade mark “Fresk”,
on the ground that the said trade mark 18 confusing with the appel-
lant’s already registered trade mark “Freshie” and therefore is not
registrable. The trade mark “Fresk” had not been used anywhere
in Canada prior to the hearing of the appeal nor had the respondent
sold any of its products in Canada up to that time. Affidavit evidence
was filed on the appeal in addition to the evidence that was before
the Registrar of Trade Marks, and this meluded affidavits of twenty-
one persons interviewed on behalf of the appellant. There was evi-
dence that the respondent sold its product only on a wholesale basis
whereas the appellant sold “Freshie” at the retail level.

Held: That the matter of whether the wares in question were sold at the
wholesale or retail level is irrelevant in deciding whether there is or
is not confusion.

2. That the source of manufacture of the wares in question would be
confused in the mind of the public, ie. those members of the public
who would probably buy these wares.

3. That there has been a substantial inherent distinctiveness established
for the trade mark “Freshie” and the product sold on which it is
endorsed and that it is substantially known by the public in Canada.

4. That the product marketed by the respondent under the trade mark
“Fresk” is in the same category of wares as those sold by the appellant
under 1ts trade mark “Freshie”.

5. That there is sufficient phonetic similarity between the trade marks
“Freshie” and “Fresk” and in the appearance of the wares and the
advertising in respect of each of them to confuse the public.

6. That the state of the Register which indicates that there are registered
in the office of the Registrar of Trade Marks at least twenty trade
marks which have in them the common word “fresh” is not a reason
for holding that no confusion exists, since only a few of the already
registered trade marks refer to wares of a similar category as the
wares for which the appellant has had its trade mark registered.

7. That the appeal 18 allowed.

APPEAL from a decision of the Registrar of Trade
Marks.

The appeal was heard by the Honourable Mr. Justice
Gibson at Ottawa.

Donald F. Sim, Q.C. for appellant (opponent).
J. Devenny for respondent (applicant).

The facts and questions of law raised are stated in the
reasons for judgment.

Gisson J. now (July 6, 1964) delivered the following
judgment:

This is an appeal by Sunway Fruit Products Inc., from
the decision of the Registrar of Trade Marks delivered
March 1, 1963, rejecting its opposition to trade mark
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application Serial No. 258,025, whereby the word trade
mark of the respondent “FRESK” was registered.

The appellant has two prior registrations, namely, the
word trade mark “FRESHIE”, numbered NS 167/42703
and the design mark “FRESHIE” trade mark number NS
139/35694, both of which were registered on September 17,
1949. True copies of these registrations were filed on this.
appeal as exhibits A-1 and A-2.

The appellant contends that both the ware and the design
trade mark “FRESHIE” have been used by it in Canada.
since 1944.

The respondent, on July 21, 1960, applied to the Registrar
of Trade Marks to register the trade mark “FRESK”, which
was for a product which was essentially similar to the prod-
uct manufactured in Canada by the appellant.

This application was considered by the Registrar of Trade
Marks and on November 7, 1960, the Registrar by notice
informed the respondent that this application was confusing
with the registered trade mark “FRESHIE” (and also the
trade mark “FRESH UP”, owned by another company not
a party to these proceedings). The solicitors for the respond-
ent replied to these notices from the Registrar but on
January 19, 1961, the Registrar of Trade Marks decided
that the said trade mark “FRESHIE” and the said trade
mark “FRESH UP” being applied to the same general class
of wares as was the application of the respondent, was suffi-
ciently close in pronunciation to promote a possible con-
fusion within the meaning of s. 6 of the Trade Marks Act
and, therefore, because of s. 12(1) (d) of that Act the mark
of the respondent was not registerable.

The solicitors for the respondent filed a reply to this
decision of the Registrar on March 17, 1961, and the
Registrar in May, 1961, sent a notice to the solicitors for
the appellant informing them that he had advertised
pursuant to the provisions of s. 36(3) of the Trade Marks:
Act.

The appellant then filed with the Registrar on July 4,
1961, its opposition submitting to the Registrar that in their
opinion the trade mark of the respondent was not register-
able because it was confusing within the meaning of
8. 12(1) (d) of the Trade Marks Act with the trade marks
registered by the appellant under numbers NS 167,/42703.
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and NS 139/35694 being respectively the word mark
“FRESHIE”, and the design mark for “FRESHIE”.

On August 28, 1961, the respondent filed with the Regis-
trar of Trade Marks its counterstatement submitting that
the proposed trade mark “FRESK” was not confusing
within the meaning of s. 12(1) (d) of the Trade Marks Act
with “FRESHIE” and the “FRESHIE” design; that there
was an inherent distinetion in the trade marks; that there
‘was no substantial degree of resemblance between the sound
and suggested idea in the two marks; and that the nature
of the wares of the respondent was different from those of
the appellant.

The appellant then filed with the Registrar of Trade
Marks an affidavit of one Daniel O. Haskell, which was
sworn to on November 24, 1961, which deposed, among
other things, that no product of “FRESK” had been sold in
Canada up to that time and that, on the contrary, the sales
and advertising of the appellant’s product “FRESHIE”
were most substantial and widespread in Canada. The
respondent then filed an affidavit of one Hector J. Arena,
which was sworn to on February 9, 1962, in Mexico City.
This affiant deposed that the company Productos Caseros,
S.A., which was the applicant, had carried on business since
April 10, 1958, as manufacturers of preparations for use in
making drinks and confectionery; that the applicants had
adopted their trade mark in 1957 and have been using the
said trade mark continuously since that time in respect to
base preparations for use in the manufacture of flavored
carbonated and non-carbonated beverages, ice powders,
sherbets, ice creams, ete.; that the word “FRESK” is coined
and distinctive and does not have any meaning in any
language and is not a phonetic equivalent of the Spanish
word “fresca” and is not a confusing pronuneciation or con-
notation of the word “fresh”; and that the product
“FRESHIE” was sold in a different market than its product,
the general consumer public market whereas the applicant
sells its “FRESK” product in a completely different market,
selling the same in larger sized units through completely
different channels of trade, namely, to large manufacturers
of food, drink or confectioneries who do not buy casually or
on impulse but who are very diseriminating in their pur-
chases and exercise care in distinguishing the source of such
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products in view of the large units; and that “most impor-
tant in view of the different methods of merchandising the
wares sold under the trade mark through completely
different channels of trade, there should be no confusion
between “FRESK” and “FRESHIE” trade marks.”

Subsequently to that, there was an oral hearing before
the Registrar following which the Registrar registered the
trade mark “FRESK” of the respondent.

It is from this decision that the appellant appeals to this
Court.

There was filed in this Court as additional evidence a
number of affidavits. For the appellant there was filed the
affidavit of Daniel J. Haskell, sworn September 23, 1963,
the affidavit of C. Robert Folz, sworn February 24, 1964,
and the affidavit of Jeremy Clive Forester, sworn Feb-
ruary 25, 1962, and twenty-one affidavits from individuals
in the Sarnia and Windsor, Ontario, and Montreal, Quebec,
areas who were housewives or purchasers of merchandise in
supermarkets, except one who was a customs inspector.

There was filed on behalf of the respondent an affidavit
of Peter Laur Beck, barrister, sworn on March 16, 1964,
which, among other things, attached copies of letters sent
to the owners of other trade marks having the common
word “fresh” in them and which asked the owners if their
respective marks were still being used; the affidavit of
Hector J. Arena, sworn on April 14, 1964, in Mexico, which
deposed that the product of the respondent was not sold to
housewives or other casual grocery shoppers in supermarkets
but only to large scale users and manufacturers in relatively
large sized units and that “FRESK” was not sold to the
public in general.

The particulars of the trade mark of “FRESK” and
“FRESHIE” are as follows:

“FRESK”—a base for making flavoured carbonated or non-carbonated
beverages, ice pops, sherbets, ice cream, ices, in the form of powder
tablets or capsules.

“FRESHIE”—dehydrated fruit crystals and dehydrated preparations
for making beverages and dessert mix.

The sole question to be decided on this appeal is whether
use of the “FRESK” trade mark would cause confusion with
the trade mark “FRESHIE” in the manner and circum-
stances described in s. 6 of the Trade Marks Act, S. of C.

1952-3, c. 49.
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In Halsbury’s Laws of England, Third Edition, Volume
38, at page 545, the matter is put in this way:

The scope of the inquiry into the possibility of confusion where one
mark is already registered involves consideration of any possible user by
the registered proprietor and is, therefore, wider than that under the
more general prohibition of registration of similar marks where both
marks may be unregistered. . . . In general only the probability of con-
fusion in this country will be considered.

There is one difficulty in the subject case which makes it
difficult to adduce completely satisfactory evidence on the
issue of confusion and it is the fact that only one of the
marks has been used in Canada, namely, the trade mark
“FRESHIE”. The trade mark “FRESK” has not been used
at all in Canada, and the respondent has not sold any of
its products in Canada up to the present time.

For this reason, speaking generally, it should be observed
that much of the evidence which was before the Registrar
of Trade Marks and also much of the evidence which was
filed in the way of affidavits on this appeal as additional
evidence, is not as cogent as would be desired by the parties.

It is difficult to get direct evidence of confusion in such
circumstances as exist here. Witnesses, therefore, can only
give evidence as to their state of mind, and, therefore, the
probative value of such evidence is less than that of direct
evidence.

One other comment should also be made about certain of
the evidence filed as supplementary on this appeal, namely,
that some of it is hearsay and, therefore, inadmissible. To
the extent it is hearsay, I am paying no attention to it in
arriving at the decision that I do.

The affidavit of Jeremy Clive Forester establishes that
the word “FRESK” is not derived from the Spanish word
“fresca”, which is an English synonym of the word “fresh”.

The affidavit of Daniel J. Haskell and the twenty-one
affidavits of the persons interviewed, in my opinion, do
establish confusion of the trade mark “FRESK” with the
trade mark “FRESHIE” if the use of both these trade
marks were in connection with the same category of wares.

I am also of the opinion that the matter of whether the
wares were sold at a wholesale or retail level is irrelevant
in deciding whether there is or is not confusion within the
meaning of s. 6 of the Act. In my view, in this case, the
source of manufacture would be confused in the mind of the
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194  public, that is those members of the public who would
Suwwar probably buy these wares, such members having, as would
nggzs be expected, at the material times, only a vague recollection

Inc.  of the precise mark.

Paogﬁcms, From the evidence adduced, which shows a wide sale of
C“SS_'”X*?S’ the product “FRESHIE” over a period of a considerable
G number of years, which sales have been built up through
—__ "' extensive advertising in most mediums, I find that there has
been a substantial inherent distinctiveness established for
this trade mark and the product sold on which it is endorsed,
and that the same is substantialy known by the public in
Canada. I am also of the opinion that the product which
the owners of the trade mark “FRESK” are referring to
in their trade mark is essentially in the same category of
wares sold by “FRESHIE” under its trade mark and that
there is sufficient phonetic similarity between these names
and in the appearance and the advertising in respect of
each of them when applied to their respective goods to con-
fuse the publie.

The public to which reference is made are the persons
who would reasonably be expected to purchase the product
“FRESHIE” or the product “FRESK” and it is their judg-
ment which is the objective test applied in this determina-
tion on the evidence of whether or not there is confusion
within the meaning of s. 6 of the Act.

I am also of the opinion that the state of the Register is
not a reason for holding that no such confusion exists in this
case.

It is true that there are registered in the office of the
Registrar of Trade Marks at least twenty trade marks which
have in them a common word “fresh”. Only a relatively
few of these, however, refer to wares of a similar category
as the wares for which the appellant has had its trade
mark registered.

It may be that because of the state of the Register the
appellant may be confined or restricted to its present cate-
gory of wares which it manufactures or sells.

In summary, therefore, I am of opinion that on a reading
and consideration of the whole of the evidence that there
is a probability of confusion within the meaning of s. 6 of
the Trade Marks Act of “FRESK” with “FRESHIE”.

I am further of the view that in arriving at this conclusion
no hardship results to the respondent. The respondent has
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sold no products in Canada, and can easily obtain another
non-confusing mark to use in marketing its products in
Canada when it decides to so market them.

In the result, therefore, the appeal is allowed and the
registration of the trade mark application Serial No. 258025
isrejected and the decision of the learned Registrar of Trade
Marks in this matter is reversed. The appellant is entitled
to its costs.

Judgment accordingly.

BrrwEEN:

NATIONAL CAPITAL COMMISSION ....PLAINTIFF;
AND

MARION MILLEN ...........cooiiiinn.. DEFENDANT.

Ezpropriation—National Capital Act, 8. of C. 1968, c. 87—Determination
of amount of compensation—Factors to be constdered in determining
compensation—Sentimental and emotional factors to be wgnored—Only
economic and pecuniary aspects to be considered.

This is an action to determine the compensation payable to the defendant
for the expropriation by the plaintiff of residential property owned by
her, which consists of a house and lot of about 35 acres and which
has a frontage of 400 feet on Woodroffe Avenue at a point 2.3 miles
south of the southerly boundary of the City of Ottawa. The property
was in an area that had been zoned for commercial and institutional
purposes as well as for residential purposes and which was subject to
a subdivision control by-law.

Held: That in determining the value of the expropriated property to the
owner at the time of expropriation it must be assumed that the owner
is a sensible, prudent person, interested only in the economic and
pecuniary aspects of the matter and that any sentimental or emo-
tional elements that might have some bearing on the particular owner’s
attitude towards the expropriated property must be ignored.

2. That the correct amount of compensation is what a reasonably prudent
person in the defendant’s position on the date of the expropriation,
finding herself 1n possession but without title, would have paid for
the property sooner than be ejected. In determining this amount
the defendant would have to consider that if she moved from the
property in question she would have to acquire equivalent premises,
pay for temporary accomamodation and storage of her furniture unless
permitted to stay in the expropriated property until she acquired
possession of other property and pay for moving expenses. In addi-
tion, her rugs, drapes and other furnishings almost certainly could
not be fully utilized in another property and there would be the
inconvenience and personal effort, miscellaneous expenses and gen-
eral disruption of family Iife that are necessarily incidental to mov-
1ing a family from one residence and neighbourhood to another.
91536—4
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1064 INFORMATION by the National Capital Commission

Naronau to have the amount of compensation payable to defendant
CouArmAL  determined by the Court.

Muriax The action was tried by the Honourable Mr. Justice

——  Jackett, President of the Court, at Ottawa.
G. W. Awnslie and M. L. Ainsley for plaintiff.
@G. J. Gorman and P. B. Tetro for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.

JackeTT P. now (July 21, 1964) delivered the following
judgment:

This is an action to determine the compensation payable
to the defendant in respect of property expropriated on
June 13, 1961 under the National Capital Act, chapter 37,
of the Statutes of Canada, 1958, which property, imme-
diately, prior to the expropriation, belonged to the
defendant.

At the request of the defendant, in which the plaintiff
joined, the Court took a view, on the first day of the trial,
of the expropriated property and certain properties in
respect of which it was anticipated by counsel that evidence
would be given by expert witnesses. This view was taken in
the presence of counsel for both parties.

The expropriated land is part of a larger parcel, having
an area of five acres, that was purchased by the defendant
on June 19, 1952 for $1,500. In 1959, the defendant sold
four lots off the parcel so purchased by her. The total of
the proceeds from the sales of the four lots was $6,800. Each
such lot was 100 feet by 150 feet. The portion of the original
parcel that was remaining to the defendant after those sales
contained 3.462 acres and is the property that was
expropriated.

The expropriated land has a frontage of 400 feet on
Woodroffe Avenue at a point that is 2.3 miles south from
the southerly boundary of the City of Ottawa 3 miles south
from the new expressway known as the “Queensway”’ and
34 miles south from Carling Avenue. The property has a
depth of 377.5 feet. The property was not part of a sub-
division but, during the period that the defendant owned it,
a residential subdivision, known as “Merivale Gardens”,
was established and partly built up adjacent to the four
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lots that were sold by the defendant off her property. The 19

expropriated property was in an area that had been desig- Narrowaw
nated as an area of subdivision controlled by a by-law that gy ek
had the effect of prohibiting any sale of a small parcel or M
lot outside a subdivision without approval of a planning ~———
board. It was also in an area that had been zoned for com- JackettP.
mercial and institutional purposes as well as for residential

purposes.

The property was not served by sanitary sewers, storm
sewers or piped in water and any residence on it conse-
quently had to be served by a private water well and septie
tank. Under the zoning by-law, no building so served could
be built on a property of less than 15,000 square feet.

At the time of the expropriation, there was, to the east
of the expropriated property, the four lots that the defend-
ant had sold, on which good residences had been or were
being built, and beyond that the subdivision known as
Merivale Gardens; to the north, was a property that had
recently been acquired by the National Capital Commis-
sion and that had been maintained by the previous owner
in a park-like state; to the west, across Woodroffe Avenue,
which was an arterial highway, was a farm property that
had recently been acquired by the plaintiff; and to the °
south, was a property with a residence, a stable, and an
exercise track for horses, occupied by a trucker who kept
two trucks there when not in use; and beyond that was a
“Gas Bar” where gasoline, oil, soft drinks, ete., were sold.

At the date of the expropriation, there was on the expro-
priated land a single family residence, an attached garage,
a semi-circular agphalt driveway and a swimming pool. The
residence and garage were approximately in the middle of
the expropriated property being about 179 feet back from
Woodroffe Avenue, on which they faced, 160 feet from the
rear of the property, 165 feet from the north side of the
property, and 144 feet from the south side of the property.

The residence is a one-story, two-bedroom bungalow with
a screened porch and an attached two-car garage. It is a
wooden structure. The exterior walls are partly composed
of log siding and are partly of “featheredge” construection.
The roof is covered with asphalt shingles. The exterior walls
of the garage are of “featheredge” construction. Its roof is
flat and consists of tar and gravel. There is a basement
under part only of the house and it has not been finished.

91536—43
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1964 The house was built by the defendant and her husband,
Namtowar. who acted as their own architect in the designing and super-
Coﬁﬁgg:;m vising of construction except that they employed an archi-
Mgs tect to turn their plans into proper working plans. They
— _ also acted as their own main contractor, contracting out
Jackett P. . .

—  certain parts of the work, such as the excavation, stone
work, framing, concrete in the basement, floor joists, rafters
and plywood on the living-room walls.

The construction of the improvements on the expro-
priated property commenced in 1954. By 1957, the main part
of the work was completed. No evidence was given as to
the total cost to the defendants of the improvements, but
the following costs were proven:

(a) the swimming pool, installed in the spring of 1959,

together with an adjacent patio, cost $5,319.50;

(b) the asphalt driveway cost $995;

(c) an area at the rear of the house was sodded and

seeded on June 22, 1959 at a cost of $225.

The expropriated property was assessed in 1960, for 1961,
by the Township of Nepean as follows:

Land ....................... $1,475.00
Buildings ................... 3,325.00
$4,800.00

The defendant remained in possession of the expropriated
property after the expropriation and was still in possession
at the time of the trial. On September 28, 1961, the plaintiff
paid to the defendant $22,500 on account of compensation.

By her pleadings, as amended at trial, the defendant
claims the following amounts:

Value to the defendant of the lands (being
the cost of acquiring a similar parcel of land

in a comparable loecation) .............. $ 28,000
Cost of replacing improvements less deprecia-
11703 o R 36,000

Inconvenience, loss of benefits due to location
of land, moving costs and other expenses 6,200

TOTAL ... i $ 70,200
During argument, counsel for the defendant submitted
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that, on the evidence, the defendant was entitled to $59,205, E‘i‘f

made up as follows: Némin
Land .......ccii i $ 19,500 CoMMISSION
Improvements ....................... 37,000 Moamx
Disturbance (goods, chattels and moving Jackett P.
EXPENSES) v vt erie e 2,655 —_—
$ 59,205

By the Information, the plaintiff offered $42,000 by way
of compensation. This is the full amount of the compensa-
tion the plaintiff was willing to pay voluntarily in respect
of the expropriation of the property referred to above and
there would have to be deducted therefrom the advance
payment that I have mentioned.

The basis of “value to the defendant” of the land, apart
from improvements, indicated by the Statement of Defence,
ie., “the cost of acquiring a similar parcel of land in a
comparable location”, has not been supported by the
defendant’s evidence. Evidence was led that in 1964 the
defendant purchased a lot at Hog’s Back on the Rideau
Canal for a site for a new house at a cost of $10,200. The
evidence did not, however, persuade me that this lot was
“a similar parcel of land in a comparable location”. Quite
the contrary, my conclusion was that, apart from size, this
lot was quite superior in every way to the expropriated
parcel of land, and that its location adjacent to Canal
Reserve land belonging to the National Capital Commis-
sion probably gave it much of the advantage of size that
the expropriated property had. This 1964 transaction is no
aid, in my view, to determining the compensation payable
for the expropriation of the defendant’s property in 1961.

Mr. Henry P. Wright, an appraiser called by the defend-
ant, expressed the opinion that the expropriated property,
apart from the improvements, was worth $19,500. In doing
50, he took the position that the highest and best use of the
land was as three lots for “custom built residences’—a,
centre one, for the improvements that were there at the
time of the expropriation, and one on each side, each
slightly narrower than the centre one. He also took the
view that these lots were lots of the kind that would interest
a very limited class of somewhat egotistical person desiring
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E’f‘j a site on which he could build a spectacular class of resi-
Naronan dence that would attract the attention of the passer-by. Pur-
CochPIAL  chases of lots on which to build houses for speculative pur-
v poses or on which more modest custom houses were to be

MILEN  built should therefore, in his opinion, be ignored. Moreover,

Jackett P. he ruled out sales by subdividers on the ground that they
tended to sell for low prices to get their lots moving. In his
search for comparable properties, Mr. Wright went rather
far afield, going as far as Rothwell Heights on the far side
of Ottawa. I must say immediately that I was not satisfied
by the evidence that the expropriated property was of the
character that would attract the favourable notice of the
limited class of persons to whom Mr. Wright referred. The
evidence about the better parts of Rothwell Heights and
the evidence about the expropriated property does not con-
vince me that they are in any way comparable. Location,
elevation, view and surrounding developments are some of
the bases for comparison that indicate to me that sales in
Rothwell Heights can be of no help in determining the land
value of the expropriated property in 1961.

Mr. Wright also referred to sales of lots in two nearby
subdivisions, Pine Glen Annex and Grenfell Glen, certain
sales in an area some two or three miles further from Ottawa
on Woodroffe Avenue, and a sale of one of the lots that
adjoined the expropriated property. I have carefully con-
sidered Mr. Wright’s evidence about these sales and I have
not been able to convince myself that his conclusions based
on them as to the value of the expropriated property,
divided into hypothetical building lots, represent what a
willing purchaser would have paid to a willing vendor for
the expropriated property, without any of its improvements,
in 1961.

Eldon H. Petry, an appraiser, gave evidence for the plain-
tiff as to the value of the expropriated land apart from the
improvements in 1961. In his view, the land, apart from
improvements, had a value at that time of $12,000. He
referred to a number of sales of lots in subdivisions in the
immediate general area which, in his opinion, had sufficient
in common with the expropriated land to make a useful
comparison possible. The sales upon which he placed
greatest weight were of lots in a nearby good class sub-
division, Grenfell Glen, having residences of the same
general class as the expropriated residence. These lots had,
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however, only a 100 foot frontage and a 150 foot depth
compared with the 400 foot frontage and 377.5 foot depth
of the expropriated land. In the absence of more helpful
evidence, I accept Mr. Petry’s evidence that the sales upon
which he relied are the most useful and I am satisfied that
his basis for allowing for the differences between the lots
that were sold and the expropriated land is, if anything,
favourable to the defendant.

After carefully reviewing the reasoning of the expert
witnesses and giving consideration to the relevant char-
acteristics of the expropriated land, I am satisfied that its
market value, apart from its improvements, in 1961 was not
higher than $12,000. It is inconceivable to me that a reason-
ably prudent person would, at that time, have paid more
than $12,000 for this lot for a single residence on a very
busy arterial highway without any real protection against
the possibility of inferior developments on surrounding
properties. On the other hand, if the property were to be
divided into three lots, it would cease, in my view, to have
any of the attributes of an “estate like” property on which
the defendant bases her claim to a high market value for
her land. I, therefore, accept the plaintiff’s submission that
the value of the land alone was $12,000.

Having concluded that the property, had it been clear of
improvements in 1961, would have had a value of $12,000
in the market, I must next consider by what amount the
market value was increased by reason of the improvements
that were on it at that time.

Four different witnesses gave evidence as to the replace-
ment cost of the improvements. In so far as their evidence
depends on their estimate of replacement costs, I do not
accept the evidence of Mr. Wright for the defendant or
that of Mr. Petry for the plaintiff having regard to the fact
that each party has produced an experienced contractor
who has given evidence as to actual replacement cost.

Mr. Benson for the defendant gave evidence that, in 1964,
he would have undertaken to rebuild the defendant’s house
and other improvements with materials that were the same
as those that were in them for $38,799. In presenting this
estimate in the course of his evidence, he said that he had
prepared it very rapidly and that there should be deducted
from that amount $448 for errors he had since discovered,
leaving $38,351. He further expressed the opinion that, in
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1864 1961, the material costs would have been approximately

NaronaL the same as in 1964 but that the cost of labour would have
Coﬁﬁggfm been $840 less, and, on cross examination, he admitted
Miies claiming $480 too much for profit, resulting in a 1961
—__ replacement cost, according to Mr. Benson, of about $37,000.
Jackett P. (This probably contains an allowance for the swimming
pool that, according to Mr. Benson’s evidence, is somewhat

excessive but I cannot determine how excessive. In the use

I make of this evidence, the precise amount is not of very

great significance.)

Mr. Johnson, for the plaintiff, gave evidence that he
would have tendered to replace the defendant’s improve-
ments in 1961 for $29,440. He did not include anything for
certain improvements, i.e., sodding, trees and sidewalks.
On cross examination, it appeared that he had estimated
on a less precise basis than Mr. Benson, had omitted one or
two matters entirely and had underestimated on others. On
the other hand, he did give evidence that made it appear
entirely probable that some of Mr. Benson’s allowances
were on the excessive side. In addition, Mr. Benson himself
gave evidence that his estimate was for a quality of work-
manship superior to that which had gone into the improve-
ments on the expropriated property.

The evidence is not such that I can determine replace-
ment cost of the improvements with precision. Weighing all
the evidence, I am of opinion that the improvements could
have been replaced in 1961 for an amount in the neighbour-
hood of $34,000.

Having concluded that the cost of replacing the improve-
ments in 1961 was $34,000, I still have to come to some con-
clusion as to the amount by which the improvements
increased the amount that a willing purchaser would have
paid to a willing vendor in 1961 over and above the market
value of the unimproved land of $12,000.

Evidence that was given as to depreciation was not very
helpful. A witness for the plaintiff deducted 5 per cent from
cost for depreciation but this did not represent anything
other than physical depreciation and was not intended to
represent an opinion as to market value. Mr. Wright for
the defendant adopted a text book percentage of 8.9 per
cent if the assumption is that the improvements were three
years old in 1961, and of 11.7 per cent if they were four
years old. Considering the history of the construetion as
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detailed in the evidence of the defendant, I think the latter Lgff
hypothesis is the right one and, on that basis, the deprecia- Narrovan
tion would be 11.7 per cent of 34,000 or close to $4,000. g oixmAL -
Putting myself in the position of a potential purchaser in M
1961, I think that this is not an undue amount to take off
replacement cost in deciding how much T would be prepared Jackett P.
to pay for this four year old house and other improvements

in addition to $12,000 for the value of the land.

My conclusion is that the market value of the expro-
priated property in 1961 was $42,000. This conclusion, in
my view, is supported by Mr. Petry’s evidence of four sales
of comparable residential properties in nearby subdivisions
in 1961. These sales were made at prices ranging from
$34,000 to $39,400. Based on these sales, Mr. Petry expressed
the opinion that the expropriated property had a value in
1961 of $38,000. Having regard to the very great difficulty
involved in making a comparison between residential prop-
erties, I am not prepared to agree that this opinion estab-
lishes the value of the expropriated property, but this evi-
dence does establish that it is not unreasonable to conceive
of such residences having been sold at prices in the neigh-
bourhood of $40,000 and I therefore regard it as supporting
evidence for my conclusion on other evidence that the mar-
ket value of the property in 1961 was $42,000. I obtain some
support for my conclusion that the market value of this
property does not exceed $42,000 from other evidence of
the experts. Mr. Wright said that, if the defendant had gone
to him and told him she must sell the property, he would
have advised her to divide the land into three lots facing
on Woodroffe Avenue and put up for sale the centre one
with the improvements on it, keeping the other two lots for
future disposition. In his view, she should have put up the
residence lot in June, 1961 for $40,000 in the expectation
that she might have to reduce it by 5 per cent, that is to
$38,000, and indeed, that, by September, she might have
to come down to $32,000 or $33,000. Mr. Petry, the plain-
tiff’s expert, says he would have advised the defendant to
list the property as it was expropriated at $38,000 and that
she would have been wise to accept any offer over $35,000.

I now come to the final question. What was the value of
the expropriated property to the defendant in 1961? I am
conscious that, in deciding this question, I must do so on
the assumption that the defendant is a sensible, prudent
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1962 person interested only in the economic and pecuniary
Narowan aspects of the matter and that I must ignore any senti-

CAPITAL
CoMMISSION

V.
MiLLENn

mental or emotional elements that might have some bearing
on the particular defendant’s attitude towards the expro-

___  priated property. Having that consideration in mind, I have
Jackett P. to decide what a reasonably prudent person in the defend-
ant’s position on June 13, 1961, finding herself in possession
but without title, would have paid for the property sooner

than be ejected.

There are several facts and opinions in the record that
have to be taken into consideration in this connection. For
example:

(1) if the defendant suddenly ceased to have the right

to occupy the expropriated property, she would have to
contemplate

(a)

(b)

acquiring equivalent premises which, in theory at
least, she could do for the market value of the
expropriated property, i.e., $42,000;

unless she and her family were permitted to remain
on in the expropriated property during the period
necessarily involved in finding, and acquiring posses-
sion of, equivalent premises, paying for temporary
accommodation for herself and her family and for
storage for her furniture and other goods and effects
(in the case of an expropriation, she would know that
she would have no right to continue in possession
after the expropriation but that, ordinarily, the
Crown suffers the former owner to remain for
unspecified periods) ;

(¢) paying moving expenses;

(d)

(e)

the almost certain impossibility of utilizing to
advantage in different premises rugs, drapes and
furnishings of all kinds that have been acquired for
the expropriated property; and

the inconvenience and personal effort, the miscel-
laneous expenses and the general disruption of family
life that are necessarily incidental to moving a family
from one residence and neighbourhood to another
residence and neighbourhood; and

(2) Mr. Petry says that, if he were advising the
defendant on a sale with immediate delivery of posses-
gion, he would advise her that it would have to be for
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something more than $41,300 and he could not say how 196

much more. NATIONAL
. . . . CaPITAL
In taking such matters into consideration, the prudent commssiox

owner would estimate, as well as he could, the factors that . *-
can be estimated and would give effect in some rough and = —
ready way to the other factors in deciding on a total lump Jackett P.
sum that he would be prepared to pay in addition to market
value rather than be ejected from the property. Here, I am
in a position to make a finding that the loss in respect of
unsuitability of personal property of all kinds and the cost
of moving would be somewhere between $2,000 and $2,500.
I am of opinion that a prudent person, knowing that it was
going to cost him $42,000 to obtain equivalent premises
and that it was going to cost between $2,000 and $2,500 to
reestablish his family in those premises, and knowing that,
if he were to give up the premises he was occupying, he
would be embarking on a course of action that might lead
him into substantial additional expenses as well as con-
siderable discomfort for, and strain on, all the members of
his family, would be prepared to pay $46,000 for title to and
immediate right to possession of the property in which he
is established rather than give up the premises either imme-
diately, or at some indefinite time according to the whim of
a government department. I therefore find that the value
of the expropriated property to the defendant in 1961 was
$46,000. There will therefore be judgment in favour of the
defendant for $46,000 (less the advance payment of $22,500
and without interest) and costs. If there is any difficulty
in settling the minutes of judgment, the matter may be
spoken to.

Judgment accordingly.

BETWEEN:
POPULAR FABRICS INC. .............. APPELLANT;

AND —_—
THE DEPUTY MINISTER OF 1oed
July 24

NATIONAL REVENUE FOR CUS- RESPONDENT. —

TOMS AND EXCISE ...........

Revenue—Customs Act, R 8.C. 1952, c. 58, ss. 86(8) and 45 as amended—
Limitation on right of appeal to Exzchequer Court—Conclusions of
Tariff Board supported by evidence.

1963
—
Feb. 18,19
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The appellant appeals from the declaration of the Tariff Board confirming
the decision of the respondent whereby the value for duty of certain
goods imported from Japan was reappraised to include amounts
described as handling commission and financial charges in determi-
ning the amount for which the goods were sold by the vendor abroad
to the purchaser in Canada.

Held: That the right of appeal to this Court under s. 45 of the Customs
Act is hmited to a question of law and the record before the Tariff
Board.

2. That the conclusions reached by the Tariff Board were open to the
Board on the evidence before it.
3. That the appeal 15 dismissed.

APPEAL from a decision of the Tariff Board.

The appeal was heard by the Honourable Mr. Justice
Cattanach at Ottawa.

Peter Meyerovitch, Q.C. and Keith E. Eaton for
appellant.

C. R. O. Munro, Q.C. for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CarranacH J. now (July 24, 1964) delivered the follow-
ing judgment:

This is an appeal, under section 45 of the Customs Act,
R.S.C. 1952, c. 58 as amended, from a declaration of the
Tariff Board, dated February 21, 1962, in appeal No. 595
whereby a decision of the Deputy Minister reappraising
the value for duty of ladies’ shorts and blouses imported
from Japan by the appellant was confirmed.

The issue before the Board was whether or not amounts
described as handling and financial charges were properly
included by the Deputy Minister in determining “the
amount for which the goods were sold by the vendor abroad
to the purchaser in Canada” for the purposes of section
35(8) of the Customs Act as amended by c. 32 of the
Statutes of 1955, being the applicable provision of the
Statute at the time of the importations herein.

There were two sets of transactions involving importation
of goods from Japan and although substantially the same
type of arrangements were made for each set of transactions,
the appellant dealt with two different sets of companies.

In each case the appellant purchased goods from a
Japanese exporter on ninety days credit. In each case the
appellant was invoiced by or on behalf of the exporter for



Ex.CR EXCHEQUER COURT OF CANADA [19651 61

an amount in respect of the goods imported. In each case E‘E
a company which was affiliated with the exporter and Porurar

carrying on business in New York rendered a bill for charges, ¥ Tao
in one case described as “financial charges” and in the other v.

. « . o s EPUTY
case as “handling commission” for an additional amount. In prnigrer or

each case these charges related in some way to the arrange- NATIONAL
REVENUE For

ments that were made by the affiliated company with a  Cosroms
bank for a letter of credit in favour of the exporter, which ANPExcrse
letter of credit was a condition precedent, under the law CattanachJ
of or commercial practice in Japan, to the exportation of

the goods to the appellant on credit.

In these circumstances the Deputy Minister added the
amounts of the “financial charges” and the “handling com-
mission” to the respective invoice amounts in determining
the amounts for which the goods were sold by the vendors
abroad to the appellant in Canada for the purposes of sec-
tion 35(8) (supra). Presumably he did so on the assumption
that, in each case, the only thing the appellant received
for the two amounts paid by him were the goods purchased
by him.

The appellant thereupon appealed to the Tariff Board
and, after hearing several witnesses and receiving documen-
tary evidence, the Board delivered a reasoned judgment
reading as follows:

/

Popular Fabrics Inc deeming itself aggrieved by a decision of the
Deputy Minister of National Revenue, Customs and Excise, as to the
value for duty of certain ladies’ shorts imported from The Gosho Com-
pany, Ltd, and certain ladies’ blouses imported from Nichimen Ceo., Ltd,
both companies being in Japan, appeals to the Tarif Board from this
<ecision of the Deputy Minister.

The only issue before the Board is whether or not certain amounts
‘deseribed as handling or financial charges were properly included by the
Deputy Minister in determining the amount for which the shorts and
‘blouses were sold, within the provisions of subsection 8 of section 35 of
‘the Customs Act as it existed prior to the 1958 amendments.

In the case of the ladies’ shorts the original contract, exhibit A-2,
.dated October 29th, 1957, is between The Gosho Company, Ltd., of Osaka,
Japan, hereinafter referred to as Gosho (Japan) and the appellant. The
terms of payment are: “as arranged with Gosho Trading Co, Inec,
Montreal” Gosho Trading Company, Inc., Montreal, as appears from the
evidence, is a branch of Gosho Trading Company, Inc.,, of New York,
hereinafter referred to as Gosho (US) There is also an invoice dated
March 3rd, 1958 from Gosho (US.) to the appellant, exhibit A-5, covering
the shipment and indicating that the term of payment matured on May
13th, 1958. On March 5th, 1958 a debit note, exhibit A-8, was sent by
Gosho (US.) to the appellant for “financial charges” on several invoices,
including that of March 3rd, 1958 for which the “financial charges” were
$164.47.
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In the case of the ladies’ blouses the original contract dated November
19th, 1957, exhibit A-7, is between Nichimen Co., Ltd. of Osaka, Japan,
hereinafter referred to as Nichimen (Japan), as seller, and Nichimen Co,
Inc., of New York, hereinafter referred to as Nichimen (U.S.) as buyer
though it is confirmed on behalf of the buyer by the appellant. The pay-
ment clause requires payment by letter of credit in US. dollars and has
the further provision: “Popular Fabric Ine. will pay Nichimen Co, Ine,

RevENUE For N.Y., total F.O.B. amount 90 days after shipment from Japan”. There is

CusroMs
AND EXCISE

Cattanach J.

a further document dated December 30th, 1957, exhibit A-10, entitled
Sales Contract on a printed form of Nichimen (U.S.) showing the blouses
as bemng sold to Segal's Reg’d., of Montreal. Counsel for both parties
agreed that for the purpose of this appeal Segal’s Reg'd might be con-
gidered as being the same person as the appellant; this document bears
the notation “Details as per Osaka’s relative confirmation” and the further
notation that the “seller will charge 21% handling charge in separate
invoice”. A further invoice from Nichimen (U.8.) to the appellant, exhibit
A-15, shows the handling commission on the goods in issue to be $24.98
and $4 82: a total of $29.80.

Apart from the exhibits filed by the appellant and the respondent the
only evidence before the Board was adduced by the appellant. It appeared
that much of the relationships between the various companies involved
was the result of verbal understandings between the president of the
appellant company and certain representatives of the Nichimen and
Gosho companies. The president of the appellant company gave no
evidence. The representatives of the other companies who gave evidence
were men recently attached to the United States companies, whereas
those more familiar with the transaction had returned to Japan to take
office or employment with the Japanese companies. As a result of this
the verbal evidence before the Board was characterized by unfortunate
lacunae.

On behalf of the appellant it was urged that the “handling” charges
of 23% in the Nichimen transaction and the “financial” charges in the
Gosho transaction were for the obtention of letters of credit; a witness
explained that the appellant, not wishing to use up a portion of its line
of credit with its bank, was willing to pay these charges to Nichimen
(US) and Gosho (U.S). The appellant further argued that the two
United States firms were agents of the appellant and not of the Japanese
vendor firms.

The respondent contended that the “handling” or “financial” charges
were an integral part of the whole contract between the appellant and the
Japanese companies and that the agreement on this score was made prior
to shipment.

An examination of the exhibits mentioned earlier throws interesting
light on the problem of agency. Exhibit A-2 provides for terms of payment
“gs arranged with Gosho Trading Co, Inc., Montreal”. Exhibit A-5 is an
invoice from Gosho (U.S.) to the appellant for the price of the goods.
Exhibit A-7 provides for payment to Nichimen (U S8.). Exhibit A-10 pro-
vides two interesting clauses: “Details as per Osaka’s relative confirma-
tion” and “Seller will charge 2% handling charge in separate invoice”.
This documentation, in both transactions is certainly more consonant with
agency of the United States companies on behalf of the Japanese com-
panies than on behalf of the appellant.

In the Nichimen transaction the “handling charge” appears to have
been 24%, there is no evidence to show any specific amount disbursed
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on behalf of the appellant to meet bank charges for the issue of a letter 1964
of credit though it is clear that such charges would not have amounted "

PopPuLar

to the agreed 23%. TABRICS
In the Gosho transaction the agreed amount of the “financial charges” Ixvc.

does not appear with any clarity; at pages 26 and 27 of the Official DE’;UTY

Report, the secretary-treasurer of the appellant company, a witness less MinisterR oF
familiar with all the facts than was desirable, stated that the Gosho charges NATIONAL
were “sometimes at a particular rate” and, in relation to the transaction REVENUE For
in issue, he answered: “I couldn’t say for sure, but it might be in the SroMs

L L . 5 AND Excise
vicinity of three per cent”. There is no documentary evidence of the R

agreed amount of the “financial charges”. At page 92 of the Official Catta.nachJ
Report, the witnhess Nakamura, Vice-President of Gosho (US.), stated

that about one quarter or one fifth of the total financial charges, “about

$30 or $40 might be the expense paid to the bank” for the issue of a

letter of credit.

Consequently in neither transaction is there evidence from which the
Board could determine the amount, if any, which might have been dis-
bursed on behalf of the appellant to meet any bank charges for the issue
of a letter of credit. In the absence of such evidence and because in rela-
tion to official decisions there exists a rebuttable presumption of correct-
ness, the decision of the Deputy Minister must be presumed to have been
correctly made on the score of such disbursements, if any, made on the
appellant’s behalf.

The Board further holds that the so-called handling or financial charges,
as the evidence showed them to be made in this case, were properly
included by the Deputy Minister in determining the amount for which
the shorts and blouses were sold, within the provisions of subsection 8 of
section 35 of the Customs Act as it existed prior to the 1958 amendments.

Therefore the appeal is dismissed.

It is from this finding that the appellant now appeals to
this Court. Under section 45 of the Customs Act a party to
an appeal to the Tariff Board from a decision of the Deputy
Minister has an appeal, as of right, to this Court upon any
question of law. The right of appeal conferred by section 45
is, therefore, limited to a question of law and the record
before the Board. R

While the process by which the Board reached its con-
clusion upholding the Deputy Minister’s decision is not as
clear to me as I should have preferred it to have been, I have
not been convineed by the argument before me that the

Board erred in law.

It seems clear the Board must have found that, in order
to have the goods in question exported to the appellant on
ninety days credit, it was necessary that the exporter should
have a letter of credit covering the transaction and that
the U.S. representatives of the Japanese exporters aceord-
ingly arranged with the appellant for payment of an addi-
tional amount in respect of the particular sales if the sales
involved exportation of the goods from Japan on credit.
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Bf‘_‘f There does not seem to be any doubt on the part of the
Porvrar  Board that the U.S. companies were acting for the exporters.
F4sRICS  Similarly there does not seem to be any doubt on the part
Devory of the Board that the appellant, in each case, paid the
Mixstes o €Xtra charges as well as the invoiced amounts for the goods
Rgvﬁ%g%oa and that the goods were all that the appellant received for

Customs Dboth such amounts. Such conclusions were open to the
axp Excss Board on the evidence before it. On the basis of such con-
Cattanach J. clusions there was no reason for interfering with the Deputy

Minister’s decision.

The appeal is, therefore, dismissed with costs.

Judgment accordingly.

1963 BETWEREEN:

Sgléz-go WILFRED JOSEPH LAWSON .......... APPELLANT;
56—4' AND
Juyz0 THE MINISTER OF NATIONAL

RESPONDENT.
REVENUE .....................

Revenue—Income Tax—Income Tax Act, RSC. 1952, c. 18, s 14(2)—
Inventory—Valuation of closing inventory—Cost to taxpayer or faw
market value—Whether Stock Exchange price of stock represents iis
market value—Immaterial that appellant may have artificially
inflated Stock Exchange price of shares—FIFQO basis for evaluating
inventory mo better than average cost basis where no evidence of
tendency to use oldest share certificates first.

The appellant carried on business under the name of W J Lawson &
Company and during the 1955 taxation year he traded mn shares of
Maneast Uranium Corporation Lid. He purchased 1,609,860 of the
shares during the year and sold 1,040,960, leaving himself with an
inventory of 568,900 shares at the end of the taxation year. The
appellant did not mnclude any amount in respect of his profit from
trading in the shares when completing his income tax return The
respondent, in reassessing the appellant’s mcome, computed his profit
from trading in the said shares by deducting from the amount reahzed
on the sale of 1,040,960 of them the cost to the appellant of the total
of 1,609,860 shares less the value of the 568,900 shares owned by the
appellant at the end of the taxation year calculated on the average
cost basis.

Held: That market value 18 the amount being paid for the shares by
those who buy and sell at arm’s length in the open market and no
evidence was mtroduced to rebut the presumption or to estabhsh that
the prices histed on the Toronto Stock Exchange did not farrly repre-
sent that price.
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2. That evidence that members of the general public were being incited 1964
to buy the shares of this Company in an operation of gambling at L AW'SON
prices far in excess of any sensible valuation, by the appellant’s care- .
fully planned programme of direct and indirect publicity and market MINISTER oF
operations, does not make the amount paid by them any less the NatroNAL
’ . Revenue
market price of the shares that they were buying.

3. That since the evidence does not disclose a tendency to use the oldest
stock certificates first, it cannot be concluded that the caleulation of
the cost of the closing inventory on the first in first out (FIFO)
basis represents a more realistic assumption than the averaging basis
adopted by the respondent.

4. That costing of the closing inventory on the specific identification basis
is inapplicable in this case because, although a large proportion of
the shares could be traced, some 40,000 of them could not be specifically
identified and their cost would have to be fixed by adopting one of
the assumptions, so that evidence is not sufficiently precise to permit
the costing of the closing inventory on that basis.

5. That the appeal is allowed in part.

APPEAL under the Income Tax Act.

The appeal was heard by the Honourable Mr. Justice
Cattanach at Toronto.

John G. McDonald, Q.C. and R. L. Butters for appellant.
G. D. Watson, Q.C. and T. Z. Boles for respondent.

' The facts and questions of law raised are stated in the
reasons for judgment.

CarranacH J. now (July 30, 1964) delivered the follow-
ing judgment:

This is an appeal from the assessment of the appellant
under the Income Tax Act, R.S.C. 1952, c. 148 for the 1955
taxation year.

The sole issue relates to the appellant’s profit from a
business carried on by him under the name of W. J. Lawson
& Company, the financial year of which ended on May 31,
1955. The question is whether the Minister erred in com-
puting the appellant’s profit for that year from trading in
the shares of a company called Maneast Uranium Corpora-
tion Ltd. and commonly referred to as “Maneast”. In par-
ticular the appellant’s complaint is that the Minister, in
making that computation, attributed too high an amount
to the appellant’s closing inventory of those shares. >

In completing his income tax return, the appellant did
not include any amount in respect of his profit from trad-

ing in the shares in question, so that the Minister did not
91536—5



66 RC.del’E. COUR DE L’ECHIQUIER DU CANADA [19651

1961 have the advantage of having the appellant’s computation

Lawson of his profit therefrom for the year when making the

Mixzommg op dSSessment.

%&?&L The Minister computed the appellant’s profit for the 1955
taxation year from trading in Maneast shares as follows:

CattanachJ.
N Revenue

Proceeds from the sale of 1,040,960 shares $546,199.58

Cost of Sales

Opening Inventory ....... ..o.eeeuen.s nil
Purchases of 1,609,860 shares ............ $608,229.62
Closing inventory

568,900 shares at average cost of 374¢ .. 213,337.50

394,892.12

Profit from trading .................... e $151,302.46

The appellant questions the accuracy of this calculation
in only one respect. He challenges the closing inventory
figure of $213,337.50. It is common ground that section
14(2) of the Income Tax Act requires that figure to be cost
or fair market value, which ever is the lower. In the first
place, the appellant says that, notwithstanding that these
shares were being traded on the Toronto Stock Exchange
in May 1955 at a high of 73 cents and a low of 49 cents and
in June 1955 at a high of $1.03 and a low of 63 cents, the
market value at the end of May 1955 was 13 cents per share,
being the value of the company’s assets pro-rated among
the shares or the liquidating value, and that the closing
inventory figure should therefore have been computed at
that rate. As an alternative, the appellant contends that
the shares should be valued at the amount by which the
total amount paid by the appellant for Maneast shares
exceeded his total proceeds from the sales thereof, which
is $62,000, or approximately 11 cents per share. A third
alternative upon which the appellant appeared to rely,
although very little was said about this ground in argument,
is that even if market value was higher than cost, the Minis-
ter should have fixed the cost of the closing inventory, in
accordance with the specific identification method, at
31 cents per share.

I have no difficulty in rejecting the appeal in so far as it
rests on the appellant’s attempt to show that market value
of Maneast shares was less than what they cost the appel-
lant. This contention is based on the hypothesis that, if what
is being bought and sold in the market has an intrinsic value
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less than the price at which it is being bought and sold, the
market value is the intrinsic value and not the amount that
is being paid in the market. I am of the view that market
value is the amount being paid by those who buy and sell
at arm’s length in the open market and that no evidence was
introduced to establish that the prices listed in the Toronto
Stock Exchange did not fairly represent that price. Evi-
dence that members of the general public were being incited
to buy the shares of this company in an operation of
gambling at prices far in excess of any sensible valuation,
by the appellant’s carefully planned programme of direct
and indirect publicity and market operations, does not make
the amounts paid by them any less the market price of the
shares that they were buying.

It may well be, of course, that a few isolated sales on the
market of shares in small quantities can be shown not to
be the fair market value of a very large quantity of shares.
Here, however, there was a very substantial volume of sales
at prices greatly in excess of what the shares cost the appel-
lant and the Toronto Stock Exchange continued to list
Maneast shares at prices in excess of cost to the appellant
for almost a year after the end of the taxation year. On
the other hand, there was no evidence that a reasonable
programme of disposition in respect of the appellant’s
inventory as of the end of May would have brought the
market price below cost. It may well be inferred that, if the
appellant’s whole inventory had been thrown on the market
at one time, the price would have dropped to nothing. There
was no evidence, however, that by a carefully planned
programme, he could not have disposed of all the shares at
a price equal to or in excess of his cost. The onus was on
the appellant to show that the actual fair market value
of the inventory at the end of May 1955 was less than cost
and in my opinion the appellant has failed to discharge that
onus.

The second position taken by the appellant is based on
the evidence of the accounting witness, Ronald Archibald
Lachance. In order to give full weight to his evidence, I
quote from it at length:

MR. BUTTERS: Q. Mr. Lachance, you stated yesterday that you had
heard the testimony of Mr. Lawson and I believe he made reference to
certain of these items which you have mentioned today. Considering hig

testimony as you understood it, could you as an accountant on May 81,
1955, have placed a market value on these shares?

91536—53
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A. I could, T think, take a stab at calculating one of the definitions
of market value, and that would be—

HIS LORDSHIP: Market value or fair market value?

MR. BUTTERS: Fair market value, my lord.

THE WITNESS: I don’t know, sir, that I can distinguish between
market value and fair market value, but I would say that I might take
a stab at determining the replacement cost, which is an accounting element
of market value. I would regard Mr. Lawson as a kind of wholesaler,
or at least he buys wholesale, anyway, because he at no time ever
bought any shares from the company, treasury stock, at any more than
one-half of the quoted market price at any time, and it would seem
reagonable to assume that his market value replacement cost was con-
siderably lower than the quoted market price. As to the other element
of market, being realizable value, when one takes into consideration the
highly speculative nature of this whole venture and the experience—and
accountants will use their experience in making judgments—the experience
that we have had or see in shares of speculative stocks dropping very
suddenly, I wouldn’t hike to venture & guess as to what the realizable
value of these shares might be. I don’t think anyone could determine it
with any degree of accuracy.

Q. Could fair market value, in your opinion, have been lower than
cost, as you have already calculated?

A. It is possible.

MR. WATSON: I think, with respeect, that should not have been
suggested, my lord.

MR. BUTTERS: Q. I will ask the second question—higher than
cost?

A. Tt could be higher or lower, I wouldn’t know. )

Q. You don’t know what the market value is, I assume, and you have
calculated cost on the FIFO basis for us?

A. Yes.

Q. And you stated that you have a choice between these two prices?

A. Yes.

Q. Just what do you do as an accountant when you are faced with
a unknown and a known and are asked to compare the two?

A. T view this situation as totally unlike any normal trading business
—hardware or foodstuffs, for instance. The only other situation with
which I could draw an analogy would be that of a person who, three
weeks before Christmas, buys 1,000 Christmas trees for, say, $1,000 and
starts to sell them. In my view it would be entirely improper for him
to say that he had made a $2 profit after selling his first tree for $3.
He knows before he makes any profit he has to recover the $1,000 that
he laid out in the first place. It is pretty obvious that he will not be able
to determine his profit or loss with accuracy until the day after Christmas,
on which day the trees in his inventory will be worthless. One could apply
the same generally accepted costing techniques that I described earlier to
this Christmas tree merchant on any day during the three-week period
and come up with an apparent profit, but I don’t believe that is profit,
at that time in this case, because the results would not make good sense,
and it is my judgment that those techniques can’t be applied in Mr.
Lawson’s circumstances for the same reason. At May 31, 1955, Mr Lawson
had some $62,000 of his original investment tied up in the Maneast
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shares. It would be my view that unless he recovered this money there 1964
would be no certainty that he had made a profit. It seems to me that in LAWSON
order to say that someone has made a profit he must have made that v.

profit and have some choice as t0 how he is going to use it. In this case, MINISTER oF
because of the nature of this venture, as I understand it, he was locked NATIONAL
into it and he didn’t have any profit to enjoy. The effect of this approach o
would be to value the 568,900 shares of Maneast at $62,000, that is about Cattanach J.
11 cents a share, being the unrecovered cost of the venture at that date. _

Q. Could that $62,000 figure in your opinion represent the cost of
closing inventory to Mr. Lawson?

A. T think it would be described as such, although it is more like
the cost of his venture to date. I would be satisfied to call it the cost
of his inventory to date.

The substance of the foregoing, as the witness puts it, is
that he would value the 568,900 shares in the closing inven-
tory at $62,000 being the amount by which the total cost of
such shares to the appellant exceeds the proceeds of sale
of the shares that the appellant sold before that time.

The simple answer to the opinion of this witness that the
closing inventory should be included at $62,000, if such
opinion is admissible evidence, is that it is neither the fair
market value of the shares in the closing inventory, nor
the cost of the shares in the closing inventory and there-
fore it cannot be the correct amount to use in respect of
closing inventory under either section 14(2) of the Act or
the regulations made thereunder. |

The remaining question is whether the appellant has
shown that the figure of $213,337.50 used by the Minister
in respect of the closing inventory is excessive on the cost
basis.

It would appear that, if the cost of the inventory had
been fixed on the first in first out basis (FIFO), the appro-
priate figure would have been approximately $172,000. No
evidence was given, however, that would lead to the con-
clusion that this assumption was closer to reality than the
averaging basis adopted by the Minister. In other words, the
evidence as to which stock certificates were used for par-
ticular sales did not lead to the conclusion that there was
a tendency to use the oldest certificates first. That being so,
there is no balance of probability in favour of the view
that the certificates on hand at the end of May, 1955
actually cost $172,000 rather than the amount placed on
them by the Minister on the averaging basis and the onus
of proof to show that the Minister was wrong was on the
appellant.
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With regard to costing on the specific identification basis,
I have been unable to satisfy myself that this was worked
out on the evidence. In argument, counsel for the appellant
says:

The specific identification of the shares on hand at the year-end
worked out to 31 cents on an acquisition cost basis. I think Mr. Newton
agreed that, assuming the specific identification which appears from
Exhibits 8 and 10, the assumption on his calculations would not be
appropriate, and following the actual known fact we come up with 31
cents.

A review of the evidence, and in particular that of Mr.
Newton, does not show that it was established that certain
stock certificates on hand at the brokers on May 31, 1955,
representing 568,900 shares, belonged to the appellant and
cost him an average of 31 cents per share. While a large
proportion of such shares can be traced on the evidence,
there remains over 40,000 shares which cannot be specifically
identified and the cost thereof would have to be fixed on
one of the assumptions. The evidence is not sufficiently
precise to enable me to cost the closing inventory on the
specific identification basis and, therefore, I do not come
to any conclusion as to whether it is appropriate in the
circumstances.

Accordingly, I am left with the Minister’s agsessment and
I would dismiss the appeal were it not for the submission
made by counsel for the Minister that the proper figure for
valuing the appellant’s closing inventory is 34.1 cents per
share instead of 37.5 cents per share, because of averaging
over a lesser period than the entire fiscal year. As this is
favourable to the taxpayer, I accept that submission and
judgment will therefore go that the appeal is allowed and
the assessment is to be varied as indicated. As the appellant
is unsuccessful on the issues that occupied the most of the
time at trial there will be no costs.

Judgment accordingly.
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BETWEEN: 1963
MOLLY JAMES, ELAINE SIMP- Mor 2829
SON, REVA GOULD, ANITA PLAINTIFFS; %222%2

9
ROSEN anp JULES JAMES .... To0d
AND JuT;él
CANADIAN NATIONAL RAILWAY —
DEFENDANT.
COMPANY .......ccciuevnnns,

Ezxpropriation—Expropriation Act, RS.C. 1952, c. 106, ss. 31 and 32—
Ezxchequer Court Act, R8.C. 1952, c. 98, s. j9—General Rules and
Orders, Rules 104 and 106—Determination of compensation—Determi~
nation of market value of land expropriated—Witnesses giving opinion
evidence of land values must have practical experience operating in
market as broker or dealer—Determining extent of injurious affection—
Any increase in value of remaining lands to be considered in determin-
ing amount of imjurious affection—Interest on amount of compensation.

The plaintiffs claim compensation for the expropriation by the defendant
of about ten acres of land in two parcels, both of which were part of
a tract of about three hundred acres of land owned by the plaintiffs
in the Township of Vaughan, in the County of York, near Toronto,
the defendant proposing to use the said lands for a new railway line
in connection with the construction of a marshalling yard.

The evidence established that the plaintiffs were holding the lands for
possible future residential development although at the time of
expropriation no actual steps had been taken toward such develop-
ment. There were no water or sewer services available and there
were no plans that would provide any assurance that any such
services would be available for these lands at any time in the fore-
seeable future. In addition, the Township of Vaughan had adopted a
policy of discouraging residential development mn areas including the
three hundred acres owned by the plaintiffs until industrial develop-
ment in the Township became such as to provide tax revenues suffi-
cient to bear the cost of servicing such residential development. The
only use that could be made of these lands immediately prior to the
expropriation was for agricultural purposes, but it was agreed that the
land had a higher value as a speculative holding for potential resi-
dential use some time in the future.

Held: That the compensation payable may be correctly determined by
deducting from the market value of the lands belonging to the plain-
tiffs immediately before the expropriation the market value of the
lands remaining to them immediately after the expropriation.

2. That in determining the market value of the land expropriated a deter-
mination must be made concerning the speculative market in resi-
dential land at the time of expropriation on the assumption that
buyers and sellers knew' the facts that were available at that time
to those who conducted reasonably careful investigations and not on
the assumption that such buyers and sellers had the benefit of the
expert opinions given at trial.

3. That a witness has no status to be expressing opinions as an expert
on land values unless he has had practical experience operating in
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the market as a broker or dealer, as opposed to academic training
and experience as a valuator or appraiser.

4. That witnesses testifying as real estate experts should not take into
account the opinions given by other expert witnesses in determining
market values at the time of expropriation except where it has been
shown that such opinions were actually factors in the market at
that time.

5. That s. 49 of the Exchequer Court Act refers only to the advantage or
benefit likely to accrue as a result of the expropriation in respect of
any lands held by the plaintiffs with the lands injuriously affected and
there were no such lands in this case.

6. That in estimating the extent of the injurious affection to the lands
remaining to the plaintiffs, the deleterious influence of the railway
on the potential value of the immediately adjoining land for residential
purposes and the possible diminution in the value for subdivision pur-
poses of the remaining lands must be appraised and from this must be
deducted the amount by which the prospect of the coming of the rail-
way increased the market value of the remaining lands.

7. That the practice of not allowing interest under s. 32 of the Ezpropria-
tion Act to a former owner who was permitted to remain in posses-
sion after the expropriation in respect of the period for which he was
permitted to remain in possession has no application in this case
because it appears from the evidence that the lands expropriated were
not being used at the time of expropriation, nor can the practice have
any application to an award for injurious affection since the right to
possession of land injuriously affected is not affected by the expropria-
tion.

ACTION to have the amount of compensation payable
to plaintiffs determined by the Court.

The action was tried by the Honourable Mr. Justice
Cattanach at Toronto.

F. A. Brewin, Q.C. and Gordon Atlin for plaintiffs.
Q. M. Cooper for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.

CarranacH J. now (July 31, 1964) delivered the follow-
ing judgment:

This is an action for compensation in respect of the
expropriation by the defendant of a right of way for a new
railway line through certain lands belonging to the plain-
tiffs in the Township of Vaughan in the County of York in
Ontario.

The expropriation was effected by the filing of one plan
and description on March 11, 1959 and by the filing of a
second plan and description on October 16, 1961. By the
first filing, the defendant took 8.34 acres of the plaintiffs’
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land and by- the second took an additional 2.0607 acres of lff
their land. As far as the amount of compensation to which JAMES et al.
the plaintiffs are entitled is concerned, nothing turns on the ,yrmx
fact that the 2.0607 acres were taken on October 16, 1961 1%11'1%1:&
instead of on March 11, 1959. I understand it to be common Coumeany
ground, and I so find, that the compensation payable would Cattanach J.
be exactly the same if the entire 10.4007 acres had been —
taken on March 11, 1959, and I propose, therefore, to con-

sider the matter on that assumption.

The plaintiffs claim as compensation the market value of
the land taken and the amount by which lands of the plain-
tiffs that were not taken were injuriously affected. In my
view, the compensation payable may be correctly deter-
mined by deducting from the market value of the lands
belonging to the plaintiffs immeditaely before the expropria-
tion the market value of the lands remaining to them imme-
diately after the expropriation.

Immediately prior to the expropriation, the plaintiffs
owned 302.839 acres of land in the Township of Vaughan,
being part of Lots 1, 2 and 3 in Concession 2. That property
was bounded on the south by a road known as Steeles
Avenue, which i1s the boundary between Metropolitan
Toronto and the Township of Vaughan and is a major east-
west traffic artery. On the east side, the property was
bounded by Bathurst Street, which is a major north-south
traffic artery. The property was acquired in 1947 or 1948
by the plaintiffs from Charles James who was the husband
of one of the plaintiffs and the father of the others. At the
time of the expropriation, there were two old barns and two
old houses on the property. One barn was not being used,
the other was being used for storage and the two houses
were being rented at a total rent of about seventy dollars
per month. Some hay was being cut by the tenants. Other-
wise, the property was not being used. The plaintiffs were
holding the property for development as a residential sub-
division but no actual steps had been taken towards any
such development. At the time of the expropriation, the
Township of Vaughan was designated as a rural area and
there were various conditions precedent involving various
government agencies that had to be complied with before
the plaintiffs’ land could have been developed as a residen-
tial subdivision. Furthermore, at the time of the expropria-
tion, there were no water or sewer services available and
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Eﬁj there were no plans which would provide any assurance, at

Jamzs et al. the time of the expropriation, that any such services would
Camaomaxe D€ available for these lands in Concession 2 at any foresee-
%ﬁgﬁ able time in the future. The Township of Vaughan was
Comeany Undertaking to provide such services in Concession 1, which

Cattanach J. adjoined Yonge Street and which was a development of

— many years’ standing, but had adopted a policy of dis-
couraging residential development in areas such as Conces-
sion 2 until industrial development in the township was such
as to provide the tax revenues necessary to bear the cost
of servicing further residential development. Immediately
prior to the expropriation, the only current use that could
be made of the land belonging to the plaintiffs was for agri-
cultural purposes and for such use the land would not have
been worth more than three hundred dollars per acre. It is
agreed that the land had a higher value as a speculative

holding for potential residential use sometime in the future.

When the defendant initiated the railway project that
gave rise to the expropriation of some of the plaintiffs’ land,
namely a marshalling yard in the Township of Vaughan
with incidental rail lines, there were two main consequences,
as far as value of the plaintiffs’ land is concerned (in addi-
tion to the actual taking of 10.4007 acres), namely,

a) the project was calculated to attract industry to the
Township of Vaughan and thus generally raise the
level of activity in the township and increase the
demand for land for all purposes, and

b) the prospect of a railway adjoining one side of each of
the two parcels of land remaining to the plaintiffs
decreased the speculative value of the land that would
be next to the railway for residential purposes.

Theoretically, the expropriation of a strip of land through
the middle of the plaintiffs’ land might have also effected a
“severance” damage, that is, it might have decreased the
speculative value of the land for residential subdivision
purposes because the land might have had a lower specula-
tive value per acre for subdivision purposes in two separate
parcels than the speculative value per acre it would have
had for subdivision purposes if it had been in a single block.
While evidence was given that there was a possibility that
severance would lessen the value of the land for subdivision
purposes, no evidence was given that would lead to the con-
clusion that the speculative value per acre of this particular
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property for subdivision purposes would have been greater

1964
——

5

if the land had been in a single block than the speculative Jamss et al.
value per acre that it had divided into the two parcels into cuyspmx
which it was in fact divided. In other words, no evidence NaroNAL

. . « 1 Ramwway
was given that there was in fact any “severance” damage. Comrany

In any event, any severance damage that there might have o, .., -

been was, on the evidence, taken into account in the views
that were expressed as to the value of the land after the
expropriation and the possibility of such damage is taken
into account in the conclusion hereafter expressed.

By the Statement of Claim, the plaintiffs claim $700,000
by reason of the two expropriations, plus an additional
$100,000 if satisfactory underpasses are not constructed
linking the severed portions of the plaintiffs’ lands together,
with interest on the amounts of the compensation from the
respective dates of the expropriations. The Statement of
Defence contains no offer of compensation but a Confession
of Judgment was filed on March 18, 1963, in the amount of
$183,000.

On April 29, 1963, during the trial, the defendant filed an
undertaking under section 31 of the Ezxpropriation Act,
R.S.C. 1952, c. 106, whereby it undertook to grant to the
plaintiffs, without charge, such easements as are required
for laying and maintaining pipes across or under the rail-
way to be constructed on the expropriated land and under-
taking also to consent to installation of such pipes. Pursuant
to section 31 of the Ezpropriation Act, this undertaking has
been taken into account in the conclusion as to injurious
affection hereafter expressed.

Quite apart from evidence about the relevant facts as
they existed in 1963 and evidence of persons who were put
forward as real estate experts to express opinions as to the
market value of the plaintiffs’ lands before and after the
expropriation, much time was spent at the trial while wit-
nesses having special qualifications or experience expressed
opinions on many different subjects. For example, there
were scientific opinions concerning the effect of railway
noise on persons living near a railway and the prospects of
finding water on the plaintiffs’ property, there were opinions
of officials, past and present, from different government
agencies as to whether different types of building develop-
ment would be permitted or would take place and, if so,
when, and there were opinions of railway officials as to the
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amount of traffic there would be on the proposed railway
when it is built. I am unable to appreciate the relevance of
much of this opinion evidence. In determining market value,
I must make a determination concerning the 1959 specula-
tive market in residential land on the assumption that
buyers and sellers knew the facts that were available at that
time to those who conducted reasonably careful investiga-
tions. I cannot assume that 1959 buyers and sellers had the
benefit of the expert opinions that were given before me in
1963. That being so, I must disregard such evidence except
to the extent that it has been shown that the opinions in
question were readily available in 1959 to speculative buyers
and sellers of potential residential property.

I must also make some general comment with reference
to the real estate experts. My understanding is that a person
qualifies to express an opinion as an expert on land values
by having had experience operating in the market as a
broker or dealer. By reason of that experience, he is in a
position to express an opinion as an “expert” as to what
buyers would have paid for the expropriated property at
the time of expropriation and as to what sellers would have
sold the expropriated property for at that time. Without
that experience, I should not have thought that a witness
has any status to be expressing such opinions as an expert
or otherwise. In this case, the evidence as to the qualifica-
tions of the experts has emphasized the academic training
and the experience of the witness as a valuator or appraiser
and has minimized his practical experience in the market.
Indeed, in one instance, the witness did not claim any such
experience.

Another comment that should be made concerning the
evidence of the real estate experts is that they all appeared
to take into account the evidence given by the various other
“expert” witnesses to whose evidence I have already
referred, and, as I have already said, I am of opinion that
opinions expressed by such experts in 1963 should not be
taken into account in determining 1959 market value except
where it has been shown that such opinions were actually
factors in the market in 1959.

My first task is to determine the value of the plaintiffs’
property before the expropriation. On this question, there
are four expert opinions:
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1. For the plaintiffs: 1964
——
(a) Mr. Langer valued 302.839 acres at $4,000 per acre .. $1,211,556 Janms et al.
(b) Mr. Farr valued 145 acres at $4,500 per acre and c v.
157.839 acres at $3,500 DEr 8CTE ..........eevenen... 1205000 X hmoncar,
2. For the defendant: Ramwway
CoMpANY
(a) Mr. Stewart valued 302.839 acres at $3,750 per acre .. 1,136,000
(b) Mr. Davis valued 302.839 acres at $3,800 per acre .... 1,151,000 Cattanach J.

—

In attempting to assess the relative merits of these
opinions as to the 1959 speculative value of this property
for residential purposes, one is confronted by the fact that
each of the experts bases his opinion on certain sales of
other land in the same general area and that there was, to
all intents and purposes, no evidence available to them
about such transactions except what could be learned from
examining the deeds in the registry office. The special
features of the land that was sold, the purpose of acquisition
and the factors that caused the purchaser to want the par-
ticular parcel of land or the vendor to be prepared to sell at
that time are unknown. It is therefore exceedingly difficult
to intelligently weigh this evidence as to value before the
expropriation. I cannot help noting, however, that the evi-
dence of all these witnesses has this in common, that the
sales that they rely on that might be regarded as supporting
a value of over $3,500 per acre were sales of land that was
either in Concession 1, where residential development was
an accepted fact, and in a part of Concession 1 where the
land got the benefit of the Yonge Street influence, or they
were of relatively small parcels of land which may, as far
as the evidence shows, have had an immediate use. In these
circumstances, having regard to the onus that is on the
plaintiffs, I cannot make a finding that the plaintiffs’ prop-
erty immediately before the expropriation was worth any
more than the highest value put forward by the defendant.
I am not overlooking the reasoning of the experts whereby
they applied the Concession 1 transactions to the expro-
priated property. I realize that there were opinions that,
having regard to the trend in prices, the sale prices could
be adjusted upward in order to get 1959 Concession 1 prices
and that other adjustments could be made to obtain Con-
cession 2 market value. Having regard to the speculative
nature of these values and the many imponderables con-
cerning which there was not, and probably could not have
been, evidence, and having regard to the generally uncon-
vineing nature of the attempts to establish comparability
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between the expropriated property and the land that was
the subject of such transactions, I cannot accept the
opinions that the plaintiffs’ land had a speculative value of
$4,000 per acre before the expropriation. I should also say
that I do not accept the evidence of certain unaccepted
offers to buy land in the neighbourhood as being of any
assistance. Assuming that unaccepted offers are acceptable
evidence of value, the circumstances of the Chaplin offer
were entirely too vague to be helpful and the other offer was
not shown to have been made to a person with whom the
offeror was dealing at arms’ length. I therefore hold that
the plaintiffs’ property had a speculative value immediately
before the expropriation of $3,800 per acre, or $1,151,000.

The next task is to determine the speculative value, in
the market, of the lands remaining to the plaintiffs imme-
diately after the expropriation. The conclusions reached by
the various witnesses were as follows:

1. For the plaintiffs:

(@) Mr. Langer ....ocvviiiiiiieiininns teveneennannnnn $ 900,000
(b) Mr. Farr ......... e e e . 970,000
2. For the defendants:

(a) Mr. Stewart .....ccveiiverieeieirrnencncrnenianss 1,008,750

(b) Mr. Davis ($1,004,000 after the first expropriation less
$8,000 for diminished value effected by the second

EXPIOPIIAtiON) ...vvvereinrinerenioneeeneennnnnennns 996,000

Of these various amounts, it is clear that the plaintiffs
are entitled to be paid for the 10.4007 acres of land actually
taken at the market value I have already placed on the
property before the expropriation of $3,800 per acre, or
$39,522. The vital question is how much must be added to
this amount for any decrease in the value of the land not
taken by reason of the fact that a railway was to be built
so as to separate the two parcels that remained. There is
no doubt that the land immediately adjoining the site of the
proposed railway was in fact seriously depreciated in value
for potential residential purposes and it is to be assumed
that this would have some effect on what a speculator would
pay for it. On the other hand, there is no doubt that the
marshalling yard project, of which this railway line was a
part, had the effect of improving the value of land in this
township for speculative purposes. While much evidence
was given, none was of much assistance in respect of either
factor on the question of quantum. No matter how each
expert computed his amount, it was quite clear that they
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were all doing what Mr. Farr did: namely, fixing an amount %
as a matter of judgment after discussing the factors that Jamssetal.
were, in his opinion, relevant. None of the experts pretended ,qaom
to have any specific experience that aided them in forming NarioNaL
their judgment. None of them referred to comparable sales COMI;VX:%
that could be regarded as being of any help. Each one per- Cattanach J.
formed arithmetical computations after assigning arbitrary = —
reductions in value to arbitrarily determined areas of land
adjoining the railway.

In my opinion, the question I have to decide comes to
this: having accepted the view, put forward by the defend-
ant, that a speculator in 1959, before the expropriation,
would have paid $1,151,000 for the plaintiffs’ property to
hold it in the expectation of disposing of it for residential
development at some indefinite time in the future, I must
form a judgment as to how much less he would have paid
immediately after the expropriation for what was remain-
ing to the plaintiffs. ,

If a speculator would have paid $1,151,000 for this
302.839 acre parcel of land at a time when it was suitable
only for future residential purposes and when such purposes
were being discouraged by the authorities until supporting
industry should come to the township, I find it hard to
believe that he would not pay at least $1,000,000 for the
202.4383 acres that were left after the expropriation, when
he would have become aware that a large marshalling yard
was to be built in the township and that the yard could be
calculated to attract a substantial amount of new industry.
While he would know, at that time, that he would get some
10 acres less land and that some part of the land would be
less valuable for residential purposes, he would also know
that the prospect was that residential development would
take place much sooner than was otherwise the prospect and
that the period he would have to hold the land before he
migth hope to realize on his speculation was therefore sub-
stantially reduced. I do not think that the matter may be
determined any more precisely than that.

This would result in an award, in the total amount of
$151,000. As this is less than the award that would have
been made on the evidence of the defendant’s witness,
Dayvis, and as it is not a matter that can be decided with
any exactitude I am adopting his figure of $155,000. I there-
fore determine that the compensation payable is $155,000 of
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which $39,522 is the value of the land taken and the balance
is injurious affection to the land not taken.

Before leaving the question of injurious affection, I must
refer to section 49 of the Exchequer Court Act, R.S.C. 1952,
c. 98, which reads as follows:

49. The Court shall, in determining the compensation to be made to

any person for land taken for or injuriously affected by the construction
of any public work, take into account and consideration, by way of set-
off, any advantage or benefit special or general, accrued or likely to accrue,
by the construction and operation of the public work, to such person in
respect of any lands held by him with the lands so taken or injuriously
affected.
There was much argument as to whether this section applies
to a Canadian National expropriation, either of its own force
or by virtue of the provisions of the Canadian National
Railways Act, S.C. 1955, c. 29. I do not need to decide this
question as, on my reading of section 49, even if it is
applicable to a Canadian National expropriation, it has no
application to the facts of this particular case. The applica-
tion contemplated by the parties was that section 49, if
applicable, requires that the Court, in determining com-
pensation to be paid to the plaintiffs for the 292.4383 acres
injuriously affected by the construction of the new railway
project, take into account and consideration by way of
set-off any advantage or benefit likely to accrue by the con-
struction and operation of the railway project to those
202.4383 acres of land. What the section says, however, is
that what is to be taken into account is the advantage or
benefit likely to accrue “in respect of any lands” held by
the plaintiffs “with the lands so . . . injuriously affected”.
There were no such lands here and, therefore, section 49 has
no application.

That, of course, does not mean that the benefits in respect
of the 292.4383 acres of land flowing from the railway
project are not to be taken into account. What has to be
decided is what was the extent of the injurious affection to
the lands remaining to the plaintiffs. On the one hand, the
deleterious influence of the railway on the potential value of
immediately adjoining land for residential purposes and the
possible diminution in value per acre for subdivision pur-
poses of the two remaining blocks must be appraised. On the
other hand, there must be deducted from that amount the
amount by which the prospect of the coming of the railway
increases the market value of those two blocks. The actual
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injurious affection is the net amount by which the 202.4383
acres of land diminished in value by reason of the expropria-
tion. It would be fallacious to say that there was injurious
affection in a greater amount. No statutory provision is
necessary to require that all relevant factors be considered
in determining what was the actual injurious affection. This
is what I have done to the best of my ability in reaching the
conclusion that I have expressed above.

The plaintiffs ask for interest on the compensation
awarded under section 32 of the Expropriation Act, R.S.C.
1952, ¢. 106, which reads in part as follows:

32. (1) Interest at the rate of five per cent per annum may be
allowed on such compensation money from the time when the land or
property was acquired, taken or injuriously affected to the date when
judgment is given; but no person to whom has been tendered a sum
equal to or greater than the amount to which the Court finds him entitled
shall be allowed any interest on such compensation money for any time
subsequent to the date of such tender.

For all practical purposes, we have here three separate
amounts of compensation money in respect of which interest
might be awarded under section 32, viz.:

(a) market value of land taken on March 11, 1959, namely

8.39 acres at $3,800 per acre, which is .......ccvevnnn.. $ 31,692;
(b) market value of land taken on October 16, 1961, namely

2.0607 acres at $3,800 per acre, which is .............. 7,830;
(c) injurious affection as of Mareh 11, 1959, which is .... 115478;
01N P O © $155,000.

The practice of not allowing interest under section 32 to
a former owner who was in possession at the time of the
expropriation and who was permitted to remain in posses-
sion after the expropriation for the period in respect of
which he was allowed to remain in possession has no
application here. It can have no application in respect of an
award for injurious affection because the former owner’s
right to possession of land injuriously affected is not affected
by the expropriation. It has no application to the compensa-
tion for the lands taken because, while the evidence is not
as explicit as it might be, it would appear that these lands
were not being used at the time of the expropriation. The
only evidence of user is that of Mr. James that there were
certain buildings on this property which were being rented
before the expropriation and were still being so rented by
the plaintiffs at the time of the trial in 1963. On the other
hand, a railway witness gave evidence that the defendant
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took possession of the expropriated property in November,
1961. The property being rented must therefore have been
property that was not expropriated and there is no evidence
of the plaintiffs making any use of the expropriated prop-
erty after the expropriation. Interest is therefore allowed
on $7,830 from October 16, 1961, and on to the balance of
the award from March 11, 1959, in each case to the date of
this judgment.

I come now to the question of costs. On March 18, 1963,
a Confession of Judgment was filed by the defendant
whereby the defendant confessed judgment “in the amount
of $183,000 plus costs to be taxed or fixed”. A copy of this
document was served on the solicitors for the plaintiffs on
March 19, 1963. Prior to that time the case had been set
down for trial and, by a consent order, it had been
adjourned to the General Sittings that had been fixed to
commence at Toronto on March 25, 1963. At the opening of
the trial on that day, the plaintiffs moved to strike out the
Confession of Judgment on the ground that it did not allow
the plaintiffs fifteen days within which to acecept or reject.

The relevant rules read as follows:

RULE 104
Confession of Judgment

The defendant may at any stage of the proceedings in an action, file
In the office of the Registrar a confession of judgment either for a part
or the whole of the plaintiff’s claim; and the plaintiff may, at any time
within fifteen days after he had received notice of such confession, file
a statement in writing of his aceeptance or refusal of such confession of
judgment, and in the event of acceptance the Court or a Judge may order
that judgment be entered accordingly.

In the event of the plaintiff giving notice within the time limited to
the defendant of his refusal of the offer to confess judgment the case
shall proceed to be heard and determined in the ordinary manner.

RULE 105
Effect of offer as to costs

If in the final disposition of any such action, wherein such confession
of judgment has been made and refused by the plaintiff as in the preced-
ing rule mentioned, the plaintiff does not recover a larger sum than the
one 80 offered, not including interest from the date of such offer, the
defendant, whatever the result of the action, shall be entitled to his costs
by him incurred after the date of the filing of such confession.

At that time, the plaintiffs were offered, and refused, an
adjournment. Counsel for the plaintiff also indicated to the
Court at that time that he was instructed to reject the Con-
fession of Judgment. I took no action on that motion and

indicated that I would reserve the question of costs until
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- delivering judgment but that my then in¢lination was to
regard Rule 105 as not applying in the circumstances.

As the amount of the award, plus interest at 5% to the
date that the Confession of Judgment was served on the
plaintiffs exceeds the amount in the Confession of Judgment
there is no need to consider further the possible effect of the
Confession of Judgment on costs.

-Judgment therefore goes in favour of the plaintiffs in the
sum of $155,000, with interest at 5% per annum on $7,330
from October 16, 1961, to the date of this judgment and
interest at 5% per annum on the balance from March 11,
1959, to the date of this judgment. There will also be a
declaration that the plaintiffs are entitled, in addition, to
the benefit of an undertaking filed by the defendant at trial
respecting an easement and the plaintiffs are entitled to
have their costs. If there is any difficulty in settling the
minutes of judgment, the matter may be spoken to.

Judgment accordingly.

THE ONTARIO ADMIRALTY DISTRICT
BerwEEN:
TORONTO WINDOW MANUFAC-
TURING COMPANY LIMITED
AND

THE SHIP AUDREY S8 ................ DEFENDANT.

Shipping—Practice—Admiralty Act, RS.C. 1952, c. 1, ss. 2(1) and 18(2)—
Meaning of “Towage”—Arrest—Jurisdiction of Couri—Unlawful arrest
a nullity—Whether parts of day to be considered with regard to time
of wnstitution of action.

This is & motion on behalf of the defendant ship and its owner to set
aside the writ of summons and warrant of arrest issued in this action
on the ground that this Court is without jurisdiction to entertain the
action on two grounds, viz. that at the time of the issue of the
writ herein and the arrest of the ship, the Audrey 8 was not a ship
within the meaning of the Admiralty Act and that the ship was not
under arrest at the time this action was instituted.

The evidence established that the incomplete hull of the ship was taken
by truck from its place of construction to Toronto harbour and shortly
thereafter the trucker caused an action to be commenced and the
ship to be arrested for non-payment of his claim for “towage charges”.
The ship was arrested in the present action by the sheriff on the
same day as but more than two hours after it had been released
from arrest in the first action.

91536—63%

PraINTIFF;

83
1964

——
JaMEs et al.
V.
CANADIAN
NarroNaL
RAILWAY
CoMPANY

Cattanach J.

1964
——
July 24



84
1964

—
ToroNTO
‘WINDOW
MANUFAC-
ToRING CoO.
L.

v.
TaE SHIP
Audrey 8

R.C.deVE. COUR DE L’ECHIQUIER DU CANADA [1965]

Held: That the claim in the first action for.towage services was without
the jurisdiction of this Court because there had been no towing but
transportation by truck, and the arrest of the ship in that action was
an unlawful exercise of the power of the Court and was a nullity.

2. That there was no arrest of the ship at the time this action was
instituted.

3. That even if parts of the day cannot be considered, then because
the arrest in the first action was unlawful, it cannot afford a basis
by which this action can be supported.

4. Order to go setting aside writ and warrant of arrest in this action and
service of same.

MOTION to set aside a writ of summons and warrant of
arrest of a ship.

The motion was heard by the Honourable Mr. Justice
Wells, District Judge in Admiralty for the Ontario Admi-
ralty District at Toronto.

Peter Wright, Q.C. for the motion.

W. E. MacLatchy contra.

WeLLs D.J.A. now (July 24, 1964) delivered the following
order:

This is a motion on behalf of the defendant ship and its
owner, one Craig H. Brodie, to set aside the writ of sum-
mons and the warrant of arrest issued in this action on
July 15, 1964, and the service thereof on the ground that
this Court has no jurisdiction to entertain the claim
asserted in the action. Mr. Wright raises two points,—The
first is (1) whether at the time of the issue of this writ
and the arrest of the ship, the Audrey S was a ship within
the meaning of the Admiralty Act and of the other statutes
relevant thereto, and secondly (2) that the ship was not
under arrest at the time the present action was instituted.

The definition of “ship” is found in section 2 of the
Admiralty Act, being chapter 1 of R.S.C. 1952, and is as
follows:

(2) “ship” includes any description of vessel used in navigation not
propelled by oars.

Mr. Wright argues that at the time of the arrest, this
ship, which had been recently transported from the owner’s
property at Richvale where it was built, and which is an
incompleted houseboat, had not attained the state of being
a ship within the meaning of the definition in the Admiralty
Act, which is similar to the definition in the Rules of Court
and substantially the same as that found in the Canada
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Shipping Act. The condition of the ship at the time is
described in an affidavit of Mr. Brodie filed and in para-
graphs 2 and 3 he describes the condition of the ship on
June 27, 1964, when the hull was taken by truck from Rich-
vale and deposited in the Toronto harbour at Pier No. 7.
Paragraphs 2 and 3 of Mr. Brodie’s affidavit are as follows:

2. On the 1st day of August, 1963, I left my old employment and

began to work on a project for the construction of a wood and metal
houseboat for sale to private owners.

3. The work on the hull began on the 1st day of April, 1964, at my
premises, 3¢ Observatory Lane, Richvale, Ontario, and continued until
the hull could be floated on the 27th day of June, 1964, after the incom-
plete hull was taken by truck from Richvale to Toronto Bay by Pier 7.
Fortunately, in the view I take of the matter I do not
think that I have to decide at what point of time in its
construction a ship becomes a ship within the meaning of
the definition in the statute. It may be necessary to do this
at some time, but counsel were unable to point to any
decisions which would throw light on the problem, and at
first blush, on consideration of the matter the problem would
appear to be somewhat akin to the theological arguments in
the Middle Ages as to the point of time at which the soul
entered the body.

Mr. Brodie’s affidavit, which is not contradicted in any
way or controverted, goes on to set out what happened
after the ship was taken to Toronto harbour, and para-
graphs 4, 5 and 6 set out the facts as he has been able to
ascertain them. They are as follows:

4. On the 14th day of July, 1964, John B. Moran, the trucker, by
Writ Number 1338 issued out of this Honourable Court and by Warrant
dated the same day, led to the arrest of the incomplete hull for a claim
for “towage services” amounting to $318.00.

5. The said vessel was arrested durng the morning of July 15th,
1964, and, as a result, I paid Peter E. Brodey, Solicitor for the said John
B. Moran, the sum of $37548 in full settlement of the claim and costs
and secured the releage of the vesgel.

6. I am informed by the Sheriff of York, P. J. Ambrose, and verily
believe that he released the arrest of the Defendant vessel on July 15th,
1964, at 3:00 o’clock in the afternoon and that he did not receive a
Warrant for the arrest of the Defendant in this action until about 5:00
o’clock on the said 15th day of July, 1964, and that he then proceeded to
re-arrest the vessel at about 5:30 o’clock in the afternoon that day.

The plaintiff’s claim in this action is set out in the writ in
the following words:

THE PLAINTIFF’S CLAIM IS for the sum of $732.60 for aluminum
sliding windows, aluminum sliding window frames, glass, enamel molding,
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1964 flashing and calking supplied to Flying Scott House Boat Co. and installed
= on the ship Audrey S. at the port of Toronto on the 27th day of June,

ToroNTO
Winoow 1964
Maxurac- 14 is quite true that, if Mr. Brodie’s affidavit is correct, the
Lm.  ship was not under arrest at the time the writ in the present
Tmf Sare action was issued. It would also appear to be plain that
Audrey8  the first claim, by Moran, which purported to be a claim
WellsDJA.for $318.00 for towage services rendered to the ship on
——  June 25, was, once it became clear there had been no towing
but transportation by truck, without the jurisdiction of this
Court. It was not for towing, in any sense of the word, but
for carrying on land. The word “towage” is defined in the
Shorter Oxford English Dictionary as,—the charge or pay-
ment for towing a vessel; the action or process of towing or
being towed. The word “tow” is said to mean,—to draw by
force; to pull; to draw or drag a vessel on the water by a
rope; to drag by or as by a line. It is quite true that Mr.
Brodie did not dispute the jurisdiction of the Court in this
case but paid the bill. But, in my opinion, it is also clear
that carrying a vessel by truck or other transport on land
is not towage within the meaning of that word as used in
the section of the Admiralty Act conferring jurisdiction on
the Court. As will appear later, there was only a right to
arrest the ship in the present action if at the time of the
institution of the proceedings the ship is, or the proceeds
thereof are, under the arrest of the Court. There is no sug-
gestion at the time the Moran writ was issued that the ship
was under any prior arrest for any cause at all. In my
opinion, the arrest as a result of the Moran writ was an
unlawful exercise of the power of the Court and without its
jurisdiction. I do not think that Parliament intended, when
it spoke of a ship being under arrest at the time of the issue
of a writ, that such arrest to warrant further action should
be anything but a lawful arrest, and the arrest under the
Moran writ, whatever it was in fact, was in my opinion an
unlawful arrest and, as far as the jurisdiction of this Court
is concerned, a nullity.

The provision of the statute dealing with jurisdiction for
building, equipping or repairing a ship at any time is set
out in section 22 of the Supreme Court of Judicature (Con-
solidation) Act, 1925, of the Parliament of the United
Kingdom, which by subsection 2 of section 18 of the
Admiralty Act is imported into the Admiralty Act itself
and, in so far as it can, apply and is directed to be applied
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by the Court, mutatis mutandis, as if that section of the Act
had been re-enacted by section 18. It goes on to provide that
the word “Canada” be substituted for the word “England”
and the words “Governor in Council” be substituted for
“His Majesty in Council” and the words “Canada Shipping
Act” (with the proper references to years of enactment and
sections) be substituted, exeept with relation to mortgages,
for the words “Merchant Shipping Aet” (and any equivalent
references to years of enactment and sections) and with
the words “or other judicial district” added to the words
“body of a county”, wherever in such section 22 of such
Supreme Court of Judicature (Consolidation) Act, 1925,
any of the indicated words of that Aet appear. Subsection
1(a)(x) of section 22 reads as follows:

22. (1) The High Court shall, in relation to admiralty matters, have

the following jurisdiction (in this Act referred to as “admiralty jurisdic-
tion”) that is to say:

(a) Jurisdiction to hear and determine any of the following questions
or claims:

(x) Any claim for building, equipping or repairing a ship, if at
the time of the institution of the proceedings the ship is, or
the proceeds thereof are, under the arrest of the Court.

The basis of the Moran action is apparently found in item
(vi) of the same set of subsections and gives the jurisdie-
tion in cases of towage, whether the services were rendered
within the body of a ecounty or on the high seas. That is
apparently meant to cover river towage as well as towage
on the ocean and, in the case of Canada, I would think
would include towage on the Great Lakes. But the Moran
claim was not for towage at all: it was for trucking services
rendered for the transporting of the houseboat, which had
reached a certain stage of completion, by truck from Rich-
vale, where it was built, to a pier at the City of Toronto
harbour. With respect, I do not think trucking services can
be called towage. If I am correct in my view that there was
no jurisdiction to do what was done in the Moran action,
there was then, as I have already pointed out, an unlawful
arrest. It is, I think, clear that, from the evidence that
Brodie has furnished, there was no arrest of the ship at the
time the writ was issued in this action. But if I am not
entitled to consider parts of the day in determining whether
there was arrest or not, then I think, on the ground that I
have just discussed, that is, the matter of jurisdiction in the
Moran action, I must conclude that there was no lawful
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arrest of the Court-at the time the writ in this action was

Toronto issued and that an earlier action brought without the juris-
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the present action within the jurisdiction.

There will, therefore, be an order setting aside the writ
and warrant of arrest issued in this action and the service
of the same. The applicant should have its costs of these
proceedings against the plaintiff.

Order accordingly.

BeTwEEN:
THE MINISTER OF NATIONAL
APPELLANT;
REVENUE .....................
AND
CORINNE M. THIBAULT ............. RespoNDENT.

Revenue—Income Tax—Income Tax Act, RS.C. 1952, c. 148, ss. 8, 4 and
139(1)(e)—Civil Code of Quebec, Article 1851—Sale of real estate—
Partnership formed to subdivide vacant land and build houses thereon
—Respondent wvirtually o silent partner—Intent of tarpayer—No
wmtention to sell vacant lots at profit—Partnership had only conditional
right to acquire land purchased and owned by respondent—Land not
stock-in-trade or inventory of partnership—Not an extraordinary
occurrence for taxpayer to be engaged in business in one year bul not
the next—Profit from sale a capital accretion.

In 1954 the respondent entered into an equal partnership with one
Vézina, who claimed wide experience in house building and the ability
to secure the funds required to finance the construction of houses. He
showed the respondent a tract of some thirteen acres of vacant land
in the Parish of Pointe-aux-Trembles on the Island of Montreal
which could be purchased for $31,000. The respondent raised the
required money, in part by mortgaging her rooming house for $25,000,
and purchased the said lands, which, by the terms of the partnership
agreement she entered into with Vézina, she agreed to conditionally
transfer to the partnership and to sell to it progressively a few lots
at a time at cost, when Vézina had carried out his obligations under
the agreement which included managing the undertaking, subdividing
the property, procuring the necessary credit and finances including
building mortgages, constructing the houses and selling them. Vézina
was unable to secure building mortgage loans due to his poor credit
rating and no houses were built although a total of nine lots were
sold by the respondent in 1954 and 1955. In 1955 Vézina sued the
respondent in Superior Court, claiming dissolution of the partnership,
and accounting and damages. The respondent counterclaimed for
annulment of the partnership agreement and other relief. Vézina’s
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action was dismissed but the partnership agreement was declared to
be null and void. In 1956 the respondent sold practically all the
remainder of the land, consisting of nearly ten acres, to Coté &
Lavigueur Construction Ltée, thereby realizing a profit which, the
parties hereto have agreed, amounted to $18,000. The appellant reas-
sessed the respondent’s income to include this amount as bemg profit
from a business but the Tax Appeal Board upheld the respondent’s
appeal against the reassessment.

Held: That although the respondent took no part in the management of
the partnership and was little if anything more than a silent partner,
Vézina was actively managing the business with her knowledge and
consent and under the rules of partnership of the Civil Code of Quebec
she is presumed to have given him a mandate for the management
of the business and his acts are binding on her,

2. That the respondent, on joining the partnership, had no notion of
selling vacant lots as such at a profit and indeed she did everything
she could do to prevent such an occurrence.

3. That at no time could the land, as it existed in 1956, be regarded as
gtock-in-trade or inventory of the partnership because the partnership
had nothing more than a conditional right to acquire 1t, and in 1956
the conditions were no longer capable of being performed.

4, That it is no extraordinary occurrence for a taxpayer to be engaged
in business in one taxation year and cease to be so engaged In the
next, and indeed it would be rather surprising if the respondent did
not desire to completely withdraw from business activities, in the face
of the reverses which beset her prior to 1956.

5. That the evidence establishes that the respondent had ceased to be
engaged in business, within the meaning of the Income Tax Act, six
months prior to the date of sale of the residue of the property and the
profit therefrom had the attributes of a capital accretion and did not
constitute income from a business.

6. That the appeal is dismissed.

APPEAL from a decision of the Tax Appeal Board.

The appeal was heard by the Honourable Mr. Justice
Kearney at Montreal.

Paul Boivin, @.C. and R. Boudreau for appellant.

Thomas Calder for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

KrearNEY J. now (August 4, 1964) delivered the following
judgment:

This is an appeal by the Minister from a decision of the
Tax Appeal Board' dated January 9, 1962, which main-
tained to the extent hereinafter mentioned appeals taken
by the respondent concerning the income tax reassessments
levied upon her for the taxation years 1954, 1955 and 1956.

128 Tax AB.C. 248.
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By notices of reassessment dated March 12, 1959, the

Muvsmr or Minister added to the previously declared income of the

NATIONAL

RevENUE
V.

THIBAULT

Kearney J.

respondent amounts of $4,467.61, $282.36 and $27,934.35
for the aforesaid taxation years respectively, on the ground
that they constituted income realized by the respondent as
a member of a partnership engaged in business within the
meaning of ss. 3, 4 and 139(1) (e) of the Income Tax Act.

The respondent appealed the said reassessments to the
Board, which dismissed them in respect of the years 1954
and 1955 because they represented profits arising out of
sales of certain lots (seven in 1954 and two in 1955) which
were realized before the partnership (Pointe-aux-Trembles
Development Reg’'d.) of which the respondent was a mem-
ber, had been dissolved and at a time when she was still
struggling to realize the purposes for which it had been
formed.

The respondent’s appeal in regard to 1956 was main-
tained because the Board held that the profit which the
respondent realized in that year on a bulk sale of the
remainder of her property to C6té & Lavigueur Construc-
tion Ltée, had occurred after the partnership had been dis-
solved and that it did not constitute income from a business
but was in the nature of a capital gain and therefore not
taxable.

No appeal was taken by the respondent in respect of the
reassessments from that part of the judgment of the Board
which dismissed her appeal concerning the years 1954 and
1955, and it follows that the present appeal relates to the
taxation year 1956 alone.

Although the amount of the 1956 profit was contested
before the Board, it is no longer in issue because counsel for
the parties, at the opening of this case, stated they had
agreed that the figure of $27,934.35, as claimed, should be
reduced, in round figures, to $18,000.

Counsel also declared that they had no additional evi-
dence to offer and that the proof contained in the record
transmitted by the Board in accordance with s. 89(4) of
the Act, including a transeript of the evidence, would make
up the case before this Court, and it might be said that only
in a technical sense did the present appeal constitute a trial
de novo.

The instant issue reduces itself to the not unfamiliar one
of whether the profit of $18,000 realized by the respondent
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on the sale on May 15, 1956 of certain lots to Coté & 19
Lavigueur Construction Ltée is, as claimed by the appel- Mﬁmsmn oF
lant, taxable income from a business within the meaning of Ravanva
the relevant sections of the Act or a capital accretion arising T
. . . HIBAULT
from a non-commercial transaction as submitted by the
respondent. Kearney J.

As appears by the transmitted record, the proof consists
of the testimony given by the respondent and Henri
Lavigueur, an officer of Coté & Lavigueur Construction
Litée, together with the documentary evidence, including a
copy of a judgment of the Superior Court for the Province
of Quebec, which I will have occasion to refer to later.

There is no dispute as to the faets, which are substan-
tially set out in the decision of the Board. It is well estab-
lished, however, that in endeavouring to resolve an issue
such as arises herein each case must be judged on its own
faets and circumstances, and I propose, before dealing with
the submission of counsel, to examine the relevant events as
I see them.

Early in 1954, the respondent, who owned and operated
a rooming house for tourists, was approached by one
J. A. Vézina, a civil engineer, who represented to her that
he had an immediate opportunity to put to use the wide
experience which he had acquired in the construction of
residential property, on the sale of which he had been
accustomed to make a profit of $1,500 to $1,800 per house;
that he was able to procure the necessary finances to meet
the cost of construction; that he knew of some desirable
building lots which were for sale; and that he was anxious
to become associated on a 50-50 basis with somebody who
had the wherewithal to buy the above-mentioned land upon
which it should be feasible to construct about twenty houses
per annum, :

Mr. Vézina brought her to see the property, which con-
sisted of nearly six hundred thousand square feet of unsub-
divided vacant land located in the Parish of Pointe-aux-
Trembles on the island of Montreal, the sale price of which
amounted to $31,000. The respondent was favourably im-
pressed by the aforesaid proposal. She had $5,000 to $6,000
in liquid funds and on making enquiries she ascertained that
by giving a mortgage on her rooming house as collateral
security she would be able to procure a bank-loan of $25,000,
repayable by instalments together with interest.
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Subsequently, on April 19, 1954, she entered into a part-

Minisme oF nership agreement with the aforesaid Vézina, which agree-
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ment was filed as Exhibit A-1 and reproduced verbatim in
the decision of the Board. It was a loosely drawn agreement
but particulars which were lacking in it are to be found in
other exhibits, particularly Exhibits 3 and 5, and also in
the transeript of the testimony and in a copy of the already
mentioned judgment of the Superior Court for the distriet
of Montreal.

As aresult of the above-mentioned clarification in respect
of Exhibit A-1 it is not disputed and it ecan be said with
justification that the respondent’s sole obligation to the
partnership was first to aequire for $31,000 cash the lands
described in Exhibit A-1 hereinafter referred to as “the
property” and to conditionally transfer to the partnership
the aforesaid property, in whole or in part, for $33,000, by
progressively selling to it a few lots at a time at cost and
when J. A. Vézina had carried out his obligations under the
above-mentioned agreement. It is equally clear that Mr.
Vézina was to manage the undertaking first by causing the
‘property to be subdivided, then procuring necessary credit
and finances, including a builder’s loan, by way of mort-
gage, from Central Mortgage and Housing Corporation to
carry out the construction and subsequent sale of bungalow-
type houses as erected on the lots thus transferred.

I might here note that, while the agreement states that
the respondent was to purchase the property for $31,000
and sell it to the partnership for $33,000, the difference of
$2,000 was not profit but was intended to cover the interest
charges which the respondent would have to pay on her
bank-loan during the contemplated progressive sale period.

On May 19, 1954, the respondent purchased the property
as agreed, which consisted of 572,453 sq. ft. of vacant unsub-
divided land. See Exhibit I-3 which also contains particulars
of sales of lots subsequently made by the respondent and
which was filed by consent of counsel to serve as evidence
thereof in lieu of filing copies of notarial deeds.

Soon after J. A. Vézina informed the respondent that he
was having difficulties in procuring the necessary finances
to commence construction and he suggested to her that it
would assist him greatly if she would transfer into his name
a couple of lots. She reminded him that she was in no way
obliged under their agreement to do so, nevertheless she
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would make him a present of them. Later he informed her 1_9?_4,

that he was still unable to procure the required financing MiNisTer oF
but that he was confident that a Mr. Gaston R. Miquelon R;‘VT;;’{,;L
would provide the necessary finances to build two houses if
he were given a one-third interest in the existing partner-
ship, and he requested the respondent to consent, like him-
self, to reduce their existing interest in the partnership from
one-half to one-third each. He also suggested that if she
would admit Mr. Miquelon into the partnership he would
agree that, instead of her transferring two lots to him for
nothing, as she had previously agreed, he would be willing
to pay $1,200 for them, on the understanding that she would
contribute the equivalent of $400 and Mr. Miquelon and
himself would each pay her a like amount.

On the above representation, the respondent again gave
her consent, and on June 22, 1954, she signed a deed trans-
ferring an undivided half-interest in lots 36, 37, 38 and 39
of part of original lot 148 to Mr. Vézina, in which the sale
price is stated to be $1,200 (Ex. I-3).

A few days later, she received a promissory note for $800,
signed by Mr. Vézina and dated June 25, 1954 (Ex. A-2).

On July &, 1954, the two partners signed and registered a
declaration under the Partnership Declaration Act of Que-
bec in the office of the Prothonotary of the Superior Court
for the district of Montreal, in which they certified that
they desired to carry on business under the name and style
of “Pointe-aux-Trembles Development Reg’d.” for the pur-
pose of the construction, sale and exchange of immovables,
with a place of business located in Montreal (Ex. A-4).

At some undetermined date (presumably after the regis-
tration of Exhibit A-4), Notary Jean R. Miquelon prepared
a new 3-member deed of partnership in which the respond-
ent and J. A. Vézina were both said to be doing business
under the firm name and style of “Pointe-aux-Trembles
Development Reg’d.” and are described as party of the first
part and Gaston R. Miquelon as party of the second part
(Ex. A-3).

It is worth noting that the opening paragraphs of the
deed contain the following declarations:

V.
THIBAULY

Kearney J.

The said partnership (Pointe-aux-Trembles Development Reg'd.) was
formed to exploit lands situated in Pointe-aux-Trembles and the construc-
tion of houses thereon.
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1964 The said land was the property of dame Corinne Roy and would be

MINISTER OF transferred by her in whole or in part to the Pointe-aux-Trembles

Naronar, Development Reg'd.

Revenue The said property would be subdivided in whole or in part so that
THI’IE)!AULT io:: could be sold individually with a house erected on each of the said
— ots.

Keamey J. 14 goes on to say:

These declarations having been made, the parties agree as follows:

The’ party of the second part undertakes to finance the construction
of two bungalow-type houses which will be constructed entirely by the
Party of the First Part.

It is useless to set out the remaining clauses of the deed
because, although both J. A. Vézina and the respondent
signed the agreement, Gaston R. Miquelon declined to do
50 because he entertained doubts as to whether the respond-
ent, on account of her marital status, was legally entitled
to sign the deed.

It transpired that at no time did Mr. Miquelon sign the
new partnership agreement, neither did Mr. Vézina ever
honour his note and the undivided half of four lots remained
registered in his name.

During the next few months Mr. Vézina continued his
efforts to obtain from various sources, including Central
Mortgage and Housing Corporation, The Canadian Bank
of Commerce and The Prudential Life Insurance Company,
loans for construction purposes but due to his poor credit
rating he was unsuccessful.

Next, in the expectation or hope that the respondent
would use the proceeds to finance house construction he
sought purchasers for some of the respondent’s lots and
including the sale to Mr. Vézina she sold seven lots in the
last half of 1954 for $7,925, resulting in taxable profits of
$4,467.61 (Ex. I-3).

Mr. Vézina was unable to persuade the respondent to use
for house construction the proceeds from the above-
mentioned sales. She reminded him of his own obligations
in this regard and informed him that she intended to apply
them against interest and capital on her bank-loan.

Mr. Vézina then adopted a new attitude and ecommenced
to blame the respondent for his inability to secure a mort-
gage on the four half-lots which would have enabled him
to proceed with house construction. On March 25, 1955, he
instituted an action in the Superior Court for the district of
Montreal, province of Quebec, in which he claimed that
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the respondent had failed to fulfil her obligations under the 1%
partnership Exhibit A-1 and sought a dissolution of the Mivsre or
partnership, an order requiring her to make & rendition of NALONAL
accounts and a condemnation in damages against her for T
$25,000. —
Notwithstanding the above-mentioned proceedings, the Kearney J.
respondent came to some sort of understanding with Mr.
Vézina about the liquidation of outstanding debts, more
particularly an architect’s bill for $900 which he had failed
to pay. He found one purchaser who bought a lot for $900
on September 15 and a second purchaser who on Novem-
ber 25, 1955 bought another for $950 (Ex. I-3). The profits
realized on these sales were sufficient to pay off the debts
and leave a surplus of $282.36 as claimed in the appellant’s
reassessment, for 1955. ’
The two above-mentioned transactions of September
and November 1955 were the last in which Mr. Vézina had
been instrumental in finding a purchaser and thereafter the
partners ceased to have any dealings with each other and
the partnership’s activities came to an end.
The proof also shows that the respondent had no contact
with the purchasers of the lots which she sold in 1954 and
1955 and the only time she met them was when she signed
the deeds of sale at the notary’s office.
In respect of the Vézina action, as appears by copy of a
Jjudgment rendered on October 30, 1961 by the Honourable
Mr. Justice C. A. Sylvestre (Ex. A-5), in her defence to
the said action and by a cross-demand the respondent,
apart from denying the aforesaid allegations, pleaded, inter
alia, that she was induced to enter into partnership with
the said Vézina by his false representations respecting his
financial status and qualifications and but for the aforesaid
deception she would never have entered into the said part-
nership; that the said Vézina had failed to fulfil his obliga-
tions under the said partnership agreement and she asked
for annulment of Exhibit A-1 as well as of the previously
mentioned deed of sale of a half interest in four lots for
$1,200 (Ex. 1I-3).
The learned trial judge found that Vézina’s aforesaid
claim was entirely unfounded in fact and that the respond-
ent’s defence was well founded. He dismissed the Vézina
-action and declared the partnership agreement exhibit A-1
null and void. As to the resiliation of the sale to Vézina
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1964 referred to in Exhibit I-3, the learned judge found that he

et

Mmvster o could not annul it because the widow of the late J. A. Vézina
NAmoNAL ad not been made a party to the action, but he reserved

v the respondent’s rights in respect thereof.

e The only sale effected in 1956 occurred on May 25, when
Madame Thibeault sold to Cbté & Lavigueur Construction
Ltée practically all the remainder of the property, amount-
ing to 426,781 sq. ft., for a reported price of $55,000, and,
on the profit, was originally reassessed by the Minister at
$27,394.35 (Ex. I-3—Annex 2), but, as previously stated, it
was reduced to approximately $18,000 by agreement be-
tween counsel for the parties,

I might here add that the aforesaid deduction of about
$9,000 came about because, as appears by Exhibits I-1 and
A-6 and the evidence of Henri Lavigueur, in lieu of receiv-
ing $55,000 in cash the respondent received $10,000 cash
and 450 preferred shares of the par value of $100 each of
Coté & Lavigueur Construction Ltée, which—the parties
agreed—had a market value of $80 per share.

The issue concerning the validity of Exhibit A-1 was
pending before the Court and the evidence shows that the
respondent, during the six months preceding the bulk sale,
made no attempt, personally or through real estate agents or
otherwise, to sell all or any part of the property. According
to the evidence of the respondent, she was informed by
Notary Roy that the said company was willing to take all
the remainder of the property off her hands and advised her
to sell it. Henri Lavigueur, an officer of C6té & Lavigueur
Construction Ltée, testified that his company, for a long
time, had been looking for a suitable land on which to build
and that the instant property was found as a result of his
company’s efforts.

The question to be resolved is whether in the light of the
foregoing facts and circumstances it can be said that the
profit of $18,000 made by the respondent in respect of the
bulk sale in 1956 can properly be termed “profit from a
business”, as claimed by the appellant, or was of a capital
nature realized at a time when the respondent had ceased to
carry on business.

Counsel for the appellant submitted that the evidence
clearly indicates that the respondent launched into the
world of commerce in partnership with J. A. Vézina. With-
this statement I wholly agree.

Kearney J.
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The certificate of registration Exhibit A-4, which the 1964
respondent signed, certifies that such is the case and I do Miistes or
not think it matters that she took no part in the manage- NAmoNA
ment of the partnership and that her only obligation to it v.
was to transfer all or a portion of the property which she AT
had acquired if, as and when her partner carried out his part KearneyJ.
of the bargain. It may be said that her position in the part-
nership amounted to little if anything more than a silent
partner, but as indicated by counsel for the appellant, J. A.

Vézina was actively managing the business with the knowl-
edge and consent of the respondent and under the rules of
partnership of the Civil Code of Quebec she is presumed to
have given him a mandate for the management of the busi-
ness and his acts are binding on her. The relevant portion of
Art. 1851 C.C. provides:

1851. If there be no stipulation as to the managing of the business of
the partnership the following rules apply:

1. The partners are presumed to have mutually given to each other a
mandate for the management, and whatever is done by one of them binds
the others; saving the right of the latter, together or separately, to
object to any act before it is concluded;

Counsel for the appellant, in support of his submission
that the $18,000 in issue constituted taxable income relied
particularly on the following cases: Regal Heights Ltd. v.
Minister of National Revenue'; Glen J. Day v. Minister of
National Revenue®; Mclntosh v. Minister of National
Revenue®, ,

The Regal Heights case concerned an incorporated com-
pany which acquired property for the purpose of establish-
ing upon it a regional shopping centre. Its promoters and
directors were experienced businessmen who, before effect-
ing the purchase, were aware that their scheme, in order to
be successful, apart from financing, which would run into
several millions of dollars, was dependent on the procure-
ment of a lease from a major departmental store and con-
cerning which they had no previous assurance.

The Court held that it was reasonable to assume that the
promoters and directors of the venture, with their knowl-
edge and experience, would not neglect to weigh and con-
sider alternative uses, including resale of the property in an
undeveloped state, should their original intention fail to
materialize, and I believe it was but natural under the cir-

1[1960]1 S.C.R. 902. 2119581 8.C.R. 119.
319581 Ex. C.R. 4.

91536—7
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cumstances that in the above case little or no weight was

Mmnisrer oF given to any contrary declaration made on the part of the

NATIONAL
REVENTUE
V.
THIBAULT

Kearney J

said promoters and directors.

In the instant case, in my opinion, the respondent
believed, not without justification, that Mr. Vézina, a pro-
fessional man, was telling the truth when he informed her
of the status which he possessed and the profits which he
had realized in the house construction business. She herself
had succeeded in borrowing $25000 from a bank and
undoubtedly considered that he would easily be able to
raise $8,000 or $9,000, which was the cost of building single
bungalows.

In dealing with intent, credibility I consider plays an
important role. A perusal of the transcript clearly shows
that the Board was of the opinion that the respondent was
a forthright person worthy of belief, and when she stated
under oath that on joining the partnership she had no
notion of selling vacant lots as such at a profit she was
speaking the truth.

I am of opinion that if the respondent had known as
subsequent events proved (see Superior Court judgment
Ex. A-5), that Mr. Vézina had a poor credit rating and that
his testimony did not merit credence, she would never have
entered into the partnership. It should also be emphasized
that the respondent, in acquiring the property, intended to
sell it to the partnership at cost.

Far from entertaining a purpose, will or design, within the
usual meaning attributed to “intent”, to sell vacant lands,
the respondent did everything she could to prevent such an
occurrence. In order to make good her partner’s deficiency in
carrying out his obligations and to assist him in doing so,
she placed a one-half undivided interest in four lots in his
name, and, when this proved insufficient or unavailing,
agreed to admit a new partner and reduce her interest in the
partnership from one-half to one-third, so that the original
purpose of selling built-up units, instead of vacant lots,
might be accomplished.

Apart from any question of intent, a further issue of
primary importance must be borne in mind, namely, “Did
the claim of $18,000 constitute income from a business which
in turn depends upon not only what the respondent actually
did in the taxable year 1956 but upon the manner in which
she carried it out?”. Stated a little differently, this reduces
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itself to a determination of whether the respondent had 1964

[N

ceased to carry on business prior to January 1, 1956, and, MiNister or
if s0, did she, in effecting the sale to Cté & Lavigueur Con- RAmoNA:
struction Ltée, on May 15, 1956, do so in such a manner as T o
to constitute carrying on a business. L
Kearney J

At no time could the instant property, as it existed in
1956, be regarded as stock-in-trade or inventory in the hands
of the partnership, because the partnership had nothing
more than a conditional right to aequire it, which was con-
tingent on Mr. Vézina fulfilling obligations, which he failed
to do. Moreover, during the taxation year 1956 with which
we are conecerned the implementation of the aforesaid
obligations were no longer susceptible of being performed
because, prior to January 1, 1956, the partnership had been
dissolved by common consent when Mr. Vézina instituted
proceedings seeking infer alia a dissolution in which the
respondent concurred, and the partnership agreement (Ex.
A-1) was also declared null and void by the judgment of the
Superior Court supra.

The MclIntosh case is closer to the case at bar in as mueh
as, like the respondent, MeIntosh, who had no experience
in the business of house construction, was asked to enter
into a partnership on a 50-50 basis with a person named
Laidlaw, for the purpose of constructing houses on the prop-
erty and, later, selling them and sharing the profits. Unlike
the present case, however, it was Laidlaw who had experi-
ence in building and who bought the whole property con-
sisting of 165 lots, whereupon, after some hesitation,
Melntosh acquired a one-third interest in the partnership
by purchasing 55 lots from his partner and obtained a
promise of sale by paying $2,500 on account of the purchase
price and became entitled to receive his title deed on paying
the balance amounting to $1,872. The partners were to be
associated in a house-building scheme but differences arose
(the nature of which is not disclosed), but it would appear
that MeIntosh did not want to enter the construetion busi-
ness and Laidlaw did because Laidlaw offered to refund the
$2,500 which his partner had paid on acecount and cancel
the purchase. McIntosh refused the offer and took an action,
for specific performance, in the Supreme Court of Ontario,
which was ultimately settled out of Court. McIntosh paid
the balance of the purchase price and took title to 55 lots,

91536—73
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while Laidlaw kept the remaining 115 lots and the partners
then went their respective ways.

MecIntosh, apparently, did what he preferred to do and
what he intended to do if it could be done, namely, sell his
vacant lots, which he did in part, and was taxed on $12,000,
representing his profits on the transaction. The Court found
that no new situation arose insofar as McIntosh was con-
cerned when he modified his original reluctant intention of
sharing in a construction program and decided to sell vacant
lots instead.

The McIntosh case is also distinguishable because he
owned a vested interest in the property belonging to the
partnership, as he had already paid $2,500 on account and
was able and willing to pay the balance of $1,800, while
in the instant case at no time did the Pointe-aux-Trembles
Development Reg’d. have anything but a right which was
conditioned on J. A. Vézina fulfilling certain obligations,
which he failed to do.

The evidence in the Day case is briefly to the effect that
in June 1950 he purchased a block of land consisting of
125 acres for $105,000 with the idea of turning it into a sub-
division and then selling it all in lots, but in May 1951 he
gave up this idea because the cost of carrying it out was
greater than he anticipated. In November 1951 he sold the
property en bloc for $205,000 and was assessed on the result-
ing profits which he realized in the taxation years 1952,
1953 and 1954.

The offer of $205,000 for the whole property was
promptly accepted by Mr. Day and he paid the broker who
brought it to him a commission of $10,000, whereupon the
new purchaser took over the plans previously prepared by
Mr. Day and, with modifications, had them accepted by the
Planning Board and proceeded to effectively complete the
subdivision.

In the above-mentioned case no partnership existed. Mr.
Day alone managed and controlled the property and, before
his alleged abandonment of his original plan in May 1951,
he had gone about the business of subdividing in the same
manner as those ordinarily engaged in the real estate busi-
ness would do, by causing a subdivision plan to be prepared
and which he succeeded in having accepted, subject to some
modifications, by the Scarboro Planning Board, and he had
also succeeded in obtaining offers for lots or group of lots,
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which he refused, as apparently they were not sufficiently ﬁﬁi
attractive. MINISTER OF
NaTioNaL

There was no finding in the Day case that at any given Revenuve
moment the taxpayer ceased to be engaged in the real estate . =
business. The evidence afforded little or no scope to estab- ——
lish the existence of a split personality such as arose in the Xe¥meYJ:
instant case, wherein the respondent, in her quality as mem-
ber of a partnership, was engaged in business but ceased to
be so engaged when Mr. Vézina's activities terminated and
the partnership was dissolved and the agreément on which
it was based was declared by Court decree to be null and
void.

The efforts made by a woman who lacked business experi-
ence to carry out her original intention is in contrast to the
“do little or nothing” attitude of the taxpayer in the Day
case, wherein he had more skill, ability and freedom than
the respondent to dispose of his property in a manner which
best suited his purpose.

That a taxpayer should be engaged in business in one

taxation year and cease to be so engaged in the next, in my
opinion, is by no means an extraordinary occurrence.
Indeed, in face of the reverses prior to 1956 which beset the
respondent’s efforts to develop the property, it would be
rather surprising if she did not desire to completely with-
draw from business activities.

At no time after the Pratte sale of November 25, 1955 did
the respondent or Mr. Vézina offer any part of the residue
for sale, nor seek to sell it through real estate agents, and
insofar as the bulk sale which occurred on May 15, 1956,
as appears by her own evidence and that of Mr. Henri
Lavigueur supra, the respondent, figuratively, did not raise
a finger to bring about the aforesaid sale.

Counsel for the appellant stressed points of similarity
between the case at bar and the three cases upon which he
relied and recalled—not without justification—that the
extended meaning of “business” as defined in s. 139(1) (e) of
the Act is couched in terms so broad as to embrace “an
undertaking of any kind whatsoever and includes an adven-
ture or concern in the nature of trade”.

Although it may be said that the case at bar bears a
resemblance in several respects to the aforesaid authorities
which upheld the reassessments made by the Minister,
nevertheless, as observed by counsel for the respondent, on
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1964 closer examination of the facts some striking differences

B%NISTEB or agppear which I think afford sufficient grounds for holding
ANATIONAL . . .
REV;’NUE that the sum in issue falls on the non-taxable side of the

v. - e 1
Trmaoer dividing line.

Kearney J. In my opinion, in the light of the exceptional circum-

——  stances disclosed in this case the weight of evidence adduced

on behalf of the respondent is such as to reasonably estab-

lish that the respondent had ceased to be engaged in busi-

ness, within the meaning of the Aect, six months prior to

May 15, 1956, when she effected the sale of the property in

issue, and that the said profit had the attributes of a capital
accretion and did not constitute income from a business.

For the above reasons, I consider that the appeal should
be dismissed with costs.

Judgment accordingly.

1963 .
BerwEEN:
Mar. 20,21

BRICK CARTAGE LIMITED ............ SUPPLIANT;
1964
— AND
Aug.12
— HER MAJESTY THE QUEEN ......... RESPONDENT.

Crown—Petrtion of Right—Negligence—Crown Liability Act, 8. of C.
195953, c. 30, ss. 8(1) and 4(4) and (5)—Indian Act, R 8.C. 1952, c. 149,
ss 34, 35 and 39 to 41—Possessory rght of Indians in lands of Indian
Reserve—Maintenance of bridge on Indian Reserve—Whether Indian
Band or Council or employee an agent or servant of Crown in right of
Canada—No reason to beleve bridge structurally defective—No evi-
dence that those responsible for maintenance of bridge were negligent
either as occupiers or as municipality charged with maintenance of
highway.

The supphant claimed compensation for damage to its truck and for loss
of use resulting from the collapse of a bridge on the Six Nations Indian
Reserve near Brantford, Ontario while the truck was crossmg it,
alleging that the bridge had been allowed to depreciate and was in
a state of disrepair through the failure and default of the Six Nations
Band Council, under whose sole jurisdiction it was, to keep it in repair.

Held: That the petition of right does not make out a cause of action
under s. 3(1) of the Crown Liability Act unless the Six Nations
Indian Band Council or its agents or servants are, as a matter of
law, servants of Her Majesty in right of Canada, or Her Majesty in
right of Canada, as a matter of law, owns, occupies, possesses or
controls the bridge in question in such a way as to impose on Her
Majesty a duty to maintam it through the operations of the Band
Council, its servants or agents.
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2.

10

11.

12

13

That under the Royal Proclamation of 1763 and the British North
America Act of 1867, the Crown in right of Ontario has a bare legal
title 1n Indian lands 1n Ontario, it being subject to a possessory right
of the Indians in the lands in which possessory right 1s vested in the
Indian band until some part of the land is allocated to an indrvidual
Indian, is surrendered and sold or is expropriated, the Parliament of
Canada having exclusive legislative jurisdiction in relation thereto.

. That for all practical purposes, possession by an Indian band of land

is of the same effect in relation to day to day control thereof as
possession of land by any person owning the title in fee stmple and
netther the Crown nor any government official has any right or status
to interfere with such possession by the band except when such right
or status has been conferred by or under statute.

. That the bridge in question was in the possession of the Indian band

at all relevant times.

. That maintenance of roads in the reserve was carrted on by the band

through its elected representatives, with the same help and super-
viston from the Provinaal authorities as a mumnicipal corporation in
Ontario received and with the same superviston and control in rela-
tion to expenditure of band or public monies as is 1mposed generally
by the Indian Act.

. That no possible basis in law has been put forward for regarding the

band, its council or any officer or servant employed by 1t as being an
agent, officer or servant of the Crown 1 right of Canada.

. That there is no evidence to support in any way that the Crown in

right of Canada or any officer or servant thereof had any authority,
responstbiity or control, either in fact or in law, in relation to
the bridge 1n question or its maintenance.

That there was no basis in law pleaded and no evidence adduced to
establish any hability of the respondent under the only statutory
authority for such hability to which any reference was made, viz s
3(1) of the Crown Liabelity Act.

. That the bridge in question was very old and served as a connection

in a lightly travelled gravel road but there was no evidence that two
surveys that had been made had disclosed any structural defects in it
nor was there any evidence that any reasonable mspection of the
bridge would have revealed any cause to be apprehensive of 1ts
ability to sustain any traffic that might be expected.

That the suppliant’s truck and the one that immediately preceded it
over the bridge were both in excess of the weights permitted by
Ontario provincial law on secondary roads.

That there is no evidence upon which to base a finding that the
authorities responsible for the mamtenance of this bridge were guilty
of any neghgence, whether the matter 18 viewed from the point of
view of the hability of an occupier to an invitee or of an Ontario
municipaltty to mamntain a highway within McReady v. County of
Brant [19391 SCR. 278.

That a person who sends a modern vehicle weighing many tons over
rural roads that were constructed when vehicles of such great weight
were unknown has a very heavy onus to satisfy himself that a par-
ticular road is fit to receive his vehicle before moving 1t over 1t.

That the amount of damages has not been proven since no person
with any personal knowledge of all the relevant facts gave evidence
with respect thereto
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1964 PETITION OF RIGHT for damage to a motor vehicle.

[Sep—

(OMOK  The action was tried by the Honourable Mr. Justice

LgD- Cattanach at Brantford.
TEEQUEEN  p 4. Ballachey, Q.C. for suppliant.

N. A. Chalmers for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Carranace J. now (August 14, 1964) delivered the fol-
lowing judgment:

This is a Petition of Right for damages to a motor
vehicle, known as a “boom transport”, sustained when a
bridge on the Six Nations Indian Reserve, near Brantford,
Ontario, collapsed while the vehicle was crossing it. The
Petition of Right, in addition to damages for physical
injuries to the vehicle, claimed damages for loss of use, but
this claim was abandoned at trial. A Counterclaim by the
Crown was also abandoned at trial.

The Petition of Right alleges that the bridge in question
was under the sole jurisdiction of the Six Nations Indian
Band Council and that it was in a state of disrepair and
had been allowed to depreciate to the knowledge of the
Council and its servants and agents “to the extent that the
supporting abutments of the bridge, had deteriorated to
the point that they allowed the bridge to collapse.” It also
alleges that the damages complained of were caused by the
failure and default of the Six Nations Band Council to keep
the bridge in repair. On these allegations relief is sought
against Her Majesty in right of Canada, under section 3(1)
of the Crown Liability Act, e¢. 30, Statutes of Canada,
1952-53, which reads as follows:

3. (1) The Crown is liable in tort for the damages for which, if it were
a private person of full age and capacity, it would be liable

(@) in respeet of a tort committed by a servant of the Crown, or

(b) in respect of a breach of duty attaching to the ownership,

occupation, possession or control of property.

The Petition of Right does not make out a cause of action
under this provision unless, on the one hand, the Six
Nations Indian Band Council or its agents or servants are,
as a matter of law, servants of Her Majesty in right of
Canada or, on the other hand, Her Majesty in right of
Canada, as a matter of law, owns, occupies, possesses or
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controls a bridge on the Six Nations Indian Reserve in such
a way as to impose on Her Majesty a duty to maintain it
through the operations of the Band Council, its servants or
agents.

The case was argued by counsel for both parties on the
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assumption that the Indian Reserve on which the accident CattanachJ

occurred was in an area to which the reasoning of the Privy
Council in 8t. Catherine’s Milling and Lumber Company v.
The Queen' is applicable. It would have been preferable if
there had been evidence to show that the area in question
is land that was subject to the Royal Proclamation of 1763
and that it was in the occupation of the Indians at the time
of that Proclamation together with evidence that it had
never been surrendered by the Indians. However, as the
area in question is in Ontario, and as it appears from the
evidence that it has not been surrendered, I propose to view

the case on the assumption that those facts have been
established.

I do not propose to repeat the careful exposition of the
legal rights in relation to Indian lands that can be found in
Lord Watson’s judgment in the above case at pages 53 and
those following. It is sufficient for the purposes of this
judgment to enumerate the significant points, which are:

(1) the Royal Proclamation of 1763 conferred on the Indians a
possessory right in lands occupied by them at that time in the
territories to which the Proclamation applied;

(2) those lands (hereafter referred to as “Indian lands”) were vested
in the Crown subject to the Indians’ possessory rights;

(3) upon surrender or other extinguishment of the Indians’ possessory
right, the Crown’s title became a right to full and restricted
ownership;

(4) by virtue of the Proclamation of 1763, the Indian possessory right
could only be extinguished by a formal contract, duly ratified at
a meeting of the Chiefs, for surrender to the Crown;

(6) the Imperial Government assumed the responsibility for the
welfare of the Indians and of supervising relations between the
Indians and others, to the exclusion of the colonial governments
(the Imperial Government did not surrender this function until
1860) ;

(6) immediately prior to 1867, the Crown title in Indian lands was
vested in Her Majesty in the right of the pre-confederation
Province of Canada;

(7) by the British North America Act, 1867, the Crown title in
Indian land in Ontario became vested in Her Majesty in right of
Ontario, with the consequence that, upon a surrender or other
extinguishment of the Indian possessory right, the full and

114 App. Cas. 46.
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unrestricted ownership would become vested in Her Majesty in
right of Ontario (since 1924, there has been a Dominion-Provineial
agreement designed to ensure to the Indians the full benefit of
Indian land—see chapter 48 of the Statutes of 1924);

(8) by the British North America Act, 1867, the Parliament of
Canada acquired exclusive legislative jurisdiction in relation to
Indians and lands reserved for the Indians.

In the exercise of its legislative authority in relation to
“Indians and lands reserved for the Indians,” the Parlia-
ment of Canada has enacted the Indian Act, 1952 R.S.C.
c. 149, as amended, by section 18 of which the Crown is
declared to hold Indian lands “for the use and benefit” of
the respective bands, i.e. the Indians’ possessory title under
the Proclamation of 1763 is recognized by Parliament and
assigned to the respective bands. This Act contains pro-
visions under which a band’s possessory right in particular
parts of a reserve may be vested in an individual Indian and
thus attain, for all practical purposes, all the incidents of
common law ownership of land in fee simple. It also con-
tains, provisions for electing band councils and confers on a
band council power to make by-laws for various purposes,
including “the construction and maintenance of . . . roads,
bridges . . . and other local works”. There is also a provision,
being section 34, that a band shall inter alia ensure that the
roads and bridges within the reserve occupied by the band
are maintained in accordance with instructions issued from
time to time by the Superintendent, who is an official under
the Minister of Citizenship and Immigration. Other pro-
visions in the Act to which reference should be made are
section 35, under which lands in a reserve may be taken for
publie purposes, and sections 39 to 41, under which lands
in a reserve may be surrendered by the Indians for disposi-
tion to third persons.

The situation appears to be that the Crown in right of
Ontario has a bare legal title in Indian lands in Ontario
during the continuance of the possessory right of the
Indians. It further appears that the possessory right of the
Indians is vested in the band, i.e. the particular group of
Indians as a group, until some part of the land is allocated
to an individual Indian, is surrendered and sold or is
expropriated.

For all practical purposes, possession by an Indian band
of land is of the same effect in relation to day to day control
thereof as possession of land by any person owning the
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title in fee simple. Neither the Crown nor any government
official has any right or status to interfere with such posses-
sion by the band except when such right or status has been
conferred by or under statute.

There is no evidence that the bridge that is the subject
matter of this Petition of Right has ever been allocated to
an individual Indian, surrendered or expropriated. I should
also say that there is no evidence of any instruction of the
Superintendent with regard to the maintenance of bridges
under section 34 of the Indian Act and there is no evidence
of any by-law in that connection passed by the Band Coun-
cil. I, therefore, find that the bridge was in the possession
of the Indian Band at all relevant times.

There is no sufficient evidence as to who constructed and
maintained the roads in the reserve and particularily the
bridge in question, but what evidence there was eonvinces
me that maintenance, at least, was carried on by the band
through its elected representatives, with the same help and
supervision from the Provincial authorities as a Munieipal
Corporation in Ontario received, and with the same super-
vision and control in relation to expenditure of band or
public monies as is imposed generally by or under the Indian
Act. No possible basis in law has been put forward for
regarding the band, its counecil or any officer or servant
employed by them as being an agent, officer or servant of
the Crown in right of Canada.

There is no evidence that suggests in any way that the
Crown in right of Canada or any officer or servant of the
Crown in right of Canada, had any authority, responsibility
or control, either in fact or in law, in relation to this bridge
or its maintenance.

There is no basis in law pleaded, and no evidence was led,
to establish any liability of Her Majesty in right of Canada
under the only statutory authority for such liability to
which any reference was made, namely, section 3(1) of the
Crown Liability Act.

The foregoing reasons, effectively conclude the matter
and, in my view, the suppliant is not entitled to the relief
sought in its Petition of Right.

However, I do not propose to leave the matter without
expressing my conclusions on the questions of fact concern-
ing the alleged negligence of those who did have responsi-
bility for the maintenance of the bridge and the quantum
of damages.
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1064 The simple facts are that:
CE;‘;‘;IEE (1) the bridge in question was built in the “horse and
Lip. buggy” days in the early years of this century;

TEE aﬁmN (2) in 1961, the bridge still served as a connection in a
Catiomach J. lightly travelled gravel road and was maintained to
— the same standards as were the many other bridges
of the same kind that still continued to be used in

the province at that time;

(3) the normal capacity of the bridge, according to an
expert called by the suppliant, was in the neighbour-
hood of 30,000 pounds;

(4) the bridge had been recommended for immediate
replacement on the grounds that it was poorly
located, it was a very old bridge and it was narrow
but, notwithstanding, evidence of two different sur-
veys by representatives of the interested authorities,
there was no evidence that such surveys had dis-
closed any defects of a structural nature in the
bridge;

(5) there was no evidence that any reasonable inspection
of the bridge before its collapse would have revealed
any cause to be apprehensive of the ability of the
bridge to sustain any traffic that might be expected;

(6) the suppliant’s truck was a very large special piece
of equipment, with a loading and unloading boom on
it, that weighed 17,000 pounds empty and on the
day in question carried a load of 27,000 pounds (some
part of this load had been removed prior to the
accident) ; ‘

(7) the suppliant’s truck crossed the bridge immediately
after a truck that had a weight, including its load,
between 43,500 and 46,500 pounds;

(8) both of these trucks were, at the time, in excess of
the weights permitted by Ontario Provincial law on
secondary roads.

The evidence of expert examination of the ruing of the
bridge failed to reveal what had happened to cause its col-
lapse. The sixty foot members were intact and had not
failed so that the concrete abutments on which they had
rested must have moved, erumbled or been gouged out, but
there was no evidence to establish which of these had hap-
pened. One expert expressed the opinion that the abutments
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had moved over the years but he did not support his opinion
by the evidence (but only as being his conjecture as the
most likely thing to have happened) and he did not say
that there was anything to indicate that any reasonable
inspection would have revealed anything to those respon-
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sible for the bridge that should have made them apprehen- CattanachJ.

sive that there was any danger of collapse.

I do not overlook the evidence that one Martin, an em-
ployee of the Band, had indicated to the drivers of the two
trucks that they should proceed by a route over this bridge
and had told the driver of the leading truck, with whom he
was riding, that he knew of no load limit and that the town-
ship or band trucks had gone over the bridge many times.
There is, however, no evidence that Martin had any author-
ity or special knowledge in respect of the roads and bridges
maintained by the Band. Neither do I overlook the presence
of a sign visible to traffic coming from the opposite direction
to which these trucks were coming, cautioning the drivers
to proceed at their own risk.

I find no evidence upon which to base a finding that the
authorities responsible for the maintenance of this bridge
were guilty of any negligence, whether the matter is viewed
from the point of view of the liability of an occupier to an
invitee or from the point of view of the liability of an
Ontario municipality to maintain a highway within,
McReady v. County of Brant!.

Furthermore, I am of the view that a person who sends
a modern vehicle weighing many tons over rural roads that
were constructed when vehicles of such great weight were
unknown, has a very heavy onus to satisfy himself that a
particular road is fit to receive his modern heavy vehicle
before moving his vehicle over it. In my view, such a person
uses such roads at his own risk and cannot transfer the
responsibility to his customer or any other person to whom
he directs enquiries for information except, possibly, those
responsible for the maintenance of the road.

Finally, with reference to the quantum of damages, I find
that, notwithstanding, that there was no admission by the
respondent concerning either the nature of the physical
damages sustained by the vehicle or the reasonableness of
the charges, no person with any personal knowledge of all

1119391 S.C.R. 278.
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3‘14 the relevant facts gave evidence with respect thereto. I can-

Beick  not, therefore, find that the amount of the damages has

CARrAGE  hoen proven. I must also add that I am not able to find on

the evidence that the bill for the specialized adjuster’s serv-

ices can be regarded as representing a cost of repairing the
Cattanach J. physical damages to the truck.

Having regard to the findings I have made, I do not have

to form an opinion under subsection (5) of section 4 of the

Crown Luability Act. There is, however, a question in my

mind as to whether, when lack of notice under subsec-

tion (4) of section 4 is pleaded by the Crown, the suppliant

can ask the Court to make the required finding under sub-

section (5) unless its reply pleads both the lack of prejudice

and the injustice contemplated by subsection (5). In this

case, the reply did not plead the injustice contemplated by

subsection (5).

.
THE QUEEN

There will, therefore, be judgment that the suppliant is
not entitled to any portion of the relief sought by its Peti-
tion of Right herein and the respondent is entitled to costs.

Judgment accordingly.

19¢4 BETWEEN:

May4,6,7 JOSEPH A. VILLENEUVE .............. APPELLANT;
Aug. 17 AND
THE MINISTER OF NATIONAL
REesroNDENT.
REVENUE ........coveevenn...

Revenue—Income Tax—Income Tax Act, RS C. 1952, c¢. 148—Profit on
sale and expropriation of real estate—Income or capital gain—Onus on
taxpayer to disprove basis of assessment—Evidence given by taxpayer
at trial of purpose of acquisition of property not concluswe of his true
purpose at time of acquisition.

In 1952 and 1953 the appellant purchased two farms about one-half mile
apart in the Township of Cornwall on the outskirts of the City of
Cornwall, the first being of one hundred acres and the second of
eighty-five acres. At no time did he make any attempt to farm
either property nor had either property been worked intensively by
its previous owner. The houses on both properties were rented by
the appellant, who also arranged to have the tenants on the one
hundred acre property operate 1t as a farm, the appellant supplying
stock and equpment. In 1955 the Hydro Electric Power Commuission
of Ontario expropriated a part of each of the properties for relocation
of railway lines resulting from the St. Lawrence Seaway development.
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The Ontario Hydro also purchased thirty-two acres of the one hundred 1964
acre property between the proposed new railway lime and an existing VH‘LE;};UVE
Ime. The appellant sold the eighty-one acres remaining of the eighty- V.
five acre property after the expropriation to land speculators, realiz- MINISTER oF
mng a substantial profit on that sale, as well as on the sale to the NATIONAL
Ontario Hydro of part of the one hundred acre property. The respon- RTUE
dent assessed the profit on the sales as income of the appellant.

The evidence established that the appellant had been engaged m specula-
tive real estate transactions immediately before acquirmg the two
farm properties and went mto a speculative real estate busmess m
a comprehensive way very shortly afterwards.

Held: That the onus of disproving the respondent’s assumption, when
assessing, that the acquisition of the two farms had for its purpose or
one of its possible purposes, their subsequent disposition at a profit,
was on the appellant.

2. That the appellant’s evidence at the trial that his purpose was to
farm the properties, although given in all smeerity, still may not
reflect the true purpose at the time of acquisition, and must be con-
sidered along with the objective facts

3 That the appellant has not established on a balance of probabihty that
he had acquired the two properties for the purpose of farmmg them
to the exclusion of any purpose of disposition at a profit.

4 That the appeal is dismissed.
APPEAL from a decision of the Tax Appeal Board.

The appeal was heard by the Honourable Mr. Justice
Cattanach at Cornwall.

Paul Rouleau and Jean Forget for appellant.
N. A. Chalmers and R. L. Radley for respondent.

The facts dnd questions of law raised are stated in the
reasons for judgment.

CarranacH J. now (August 17, 1964) delivered the fol-
lowing judgment:

This is an appeal from a judgment of the Tax Appeal
Board' dismissing appeals by the appellant from asses-
ments of income tax for the taxation years 1956, 1957 and
1958.

There is no dispute as to the amounts of the assessments
but the question for determination is the familiar one as to
whether profits realized on the expropriation and sale of two
parcels of real estate were income for the purposes of the
Income Tax Act, R.S.C. 1952 c. 148.

By the Notice of Appeal from the Tax Appeal Board
(supra) the appellant sets out his case as follows:

(a) In the year 1952, the Appellant purchased from one Marie Anne
Daigle certain farm lands, then lymng in the Township of Cornwall,

1(1963) 31 Tax AB.C. 157.
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County of Stormont. In the year 1953 the Appellant purchased
neighboring farm lands from one Albert Cadieux. Both purchases
were made by the Appellant for the purposes of dairy farming,.

(b) Following the initiation of the St. Lawrence Seaway and Power
Development, parts of the aforesaid farms were expropriated
by Provincial agencies for Railway and Highway Relocations,

(c) Following the aforesaid expropriations, the Appellant, in the year
1956, sold the Cadieux farm. Subsequent to the year 1956, the
Appellant was paid compensation by the Ontario Hydro Electric
Power Commission, relative to the said expropriations.

(d) As a result of the Highway and Railway Relocations as aforesaid,
the lands in question became unsuitable for farming.

(e) The Appellant submits that the said purchases and sales were not
a venture in the nature of trade.

The respondent’s Reply insofar as it is relevant, reads as
follows:

1. He admits that the Appellant purchased certain lands in the year
1952, hereinafter referred to as the “Daigle Property” and purchased cer-
tain lands in the year 1953, hereinafter referred to as the “Cadieux
Property”, both parcels of land being in the Township of Cornwall,
County of Stormont in the Province of Ontario, but does not admit any
further allegations of fact contained in Part A of the Notice of Appeal.

2. In assessing the Appellant for his 1956, 1957 and 1958 taxzation
years he made the following assumptions as to fact:

(a) that in 1952 the Appellant purchased the Daigle Property with

the view to trading in, dealing in or otherwise turning to account;

(b) that in 1953 the Appellant purchased the Cadieux Property with
the view to trading in, dealing in or otherwise turning to account;

(c) that a portion of the said lands were expropriated by the Hydro
Electric Power Commission of Ontario, (hereinafter referred to as
the “Commission”) and the Appellant realized a profit of
$29,447.00 in his 1958 taxation year;

(d) that in 1956 the Appellant sold the Cadieux Property realizing
a profit thereon of $30,500.00;

(e) that the profit arising from the expropriation by the Commission
and the profit arising from the sale of the Cadieux Property
constituted part of the Appellant’s income for the relevant years
since they were profits from a business or adventures in the nature
of trade.

The narrow issue is, therefore, whether the appellant
purchased the Daigle property in 1952, and the Cadieux
property in 1953, “with the view to trading in, dealing in or
otherwise turning to account” such properties. If he did,
resulting profits were taxable. If, however, as the appellant
alleges, both purchases were made “for the purposes of
dairy farming” and as a result of railway and highway
relocations, the lands became unsuitable for farming, profits
from the disposition of the lands would not be taxable.

The onus of showing that the assumptions so made by
the respondent were unfounded, fell on the appellant.
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The appellant, by his evidence, gave a complete history of 1964
his business career prior to the purchases in question. VILLENEUVE

The appellant, at the time of the trial, was aged fifty- Mlmgém oF
three. A member of a large family, he was born and raised %;3;0}1:;;
on a farm in the United County area of Ontario. At the age = —
of twenty he left the family farm for employment as an CattanachJ.
office-boy in a Montreal industrial firm, but after two years
in such employment he returned to the farm which he again
left at the age of twenty-four, this time for the City of
Cornwall, Ontario, where he became a life insurance agent,
which occupation he partially abandoned after approxi-
mately ten years, to open and operate a refreshment stand
in 1939 at the outer limits of the city in a comparatively
sparsely populated area, but in close proximity to a military
training establishment. The refreshment stand prospered
to the extent that in 1941 the appellant totally abandoned
his life insurance activities to devote his entire time to the
operation of the refreshment stand.

In 1940 the appellant bought a vacant lot across the street
from his refreshment stand upon which he constructed a
more substantial building in which to conduct an expanded
lunch counter and confectionery business. He subsequently
added a second storey which he occupied as living quarters.

In 1945 he converted the lunch counter business to that
of a retail grocery, the military training centre having been
closed, to cater to a skeleton staff in the military establish-
ment and to families in the immediate area.

From 1939 to 1945 the appellant realized from his grocery
business an average annual net income of $6,000 which,
during the years 1945 to 1948, decreased to $4,000 and from
1948 to 1955 gradually decreased to $1,100.

In 1946 the appellant bought an adjacent lot, which by
previous arrangement with the owner he had used for a
garden, presumably for business expansion because of a
rumour that the military training centre was to be converted
to a low rental project which did not materialize.

In 1947 he sold this lot at a modest profit and subject to
the restriction that two buildings accommodating four
families should be built thereon.

In 1950, in partnership with one Dejardines, the appellant
bought further lands in the immediate locality of his grocery

store.
91536—8
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36_% Various reasons were given by the appellant for this pur-
vmeneove chase. At that time the creation of a new church parish was
Mmerss o COntemplated with the construction of a church for the

1;{;%0}?3; area. A parish priest and a separate school inspector
approached the appellant, as a responsible and interested
Cattanach J. pemper of the community and latterly an alderman for the
area, with the suggestion that it would be expedient to
acquire land upon which to build a bilingual separate school
in connection with the new church. Further a portion of the
land was used as an apiary to the annoyance of the neigh-
bourhood. As it was not taken off their hands for a school,
the appellant and his partner subdivided the land into
building lots. Difficulties in providing access resulted,
according to the appellant, in the partners acquiring addi-
tional property for the subdivision. The partners worked out
a distribution of the lots by which the appellant received
nine which were all sold by him in and about 1952 at a total

net profit between $5,500 and $6,000.

The profits realized from the subdivision are not in issue
here, but the transactions are relied on by the respondent
as indicating a course of conduct that had already been
embarked upon by the appellant in 1950 to 1952. On the
other hand, it was argued on behalf of the appellant that
this was an isolated transaction into which the appellant
had been obligated to enter. During the trial I intimated
that, if T had to determine the taxability of the profits real-
ized from this subdivision, I would find, without hesitation,
that this was an adventure or concern in the nature of trade.

The appellant also dealt at some length with the circum-
stances surrounding the acquisition of the Daigle and the
Cadieux properties.

In 1952, it became obvious to the appellant that his
grocery business was becoming increasingly less profitable
so that he considered more lucrative endeavours. The appel-
lant stated that, because of his farming background and
the fact that three of his brothers, who had continued to
farm, were most successful and prosperous he, too, wished
to farm.

In August, 1952, the appellant bought the 100 acre prop-
erty known as the Daigle farm for $11,150. He assumed an
existing mortgage of $2,500, placed a mortgage on his
grocery property for $8,000 and paid the balance of $650 in
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cash. He also paid $900 in cash for a small quantity of live- 194
stock and antiquated farm machinery. He sold the livestock Vmiznzove
forthwith. Because the farm machinery was obsolete he Was pfrermrmz or
unable to dispose of it and did not use it himself. It was NaronaL
apparent that this farm property had not been worked sk
intensively by the vendor. Cattanach J.
Despite his expressed desire to become actively engaged
in farming, the appellant did not move onto the premises,
the reason advanced therefor being that he was unable to
dispose of his grocery business as a going concern and had
to liquidate his stock gradually, which operation was not
completed until March, 1955.
In November, 1953, the appellant purchased the property
known as the Cadieux farm consisting of 85 acres, more or
less, about one-half mile from the Daigle farm for $11,500
of which amount $5,000 was paid in cash and he gave back
a mortgage on the property for the balance of $6,500. This
farm was not worked intensively either since Cadieux, the
vendor’s husband, had another full time occupation.

Both farms were in the Township of Cornwall at the time
of their purchase by the appellant, the Daigle farm being
a mile from the city limits. On January 1, 1957 this rural
area was annexed bringing the farms within the city limits.

Part of the cash involved in the purchase prices came
from the profit realized by the appellant from the sale of
lots in the subdivision as well as other resources available
to him such as the proceeds of the disposition of the grocery
business.

The Daigle farm had a substantial brick house of sixteen
rooms which the appellant rented to a succession of Dutch
immigrants yielding a monthly rental income between $100
and $115. In addition, the appellant made an arrangement
with the tenants to operate the farm, the appellant supply-
ing stock and equipment. Any income from such arrange-
ment was very modest.

There was also a house on the Cadieux farm which the
appellant leased at a monthly rental of $90.

The Hydro-Electric Power Commission of Ontario ex-
propriated approximately 2 acres of the Daigle farm, the
preliminary plan of the expropriated area being registered
on November 10, 1955. In December 1955 a part of the
Cadieux farm was also expropriated by the Commission.

Such expropriations were the result of the St. Lawrence
91536—8%
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Seaway development by reason of which the Canadian
National Railway was obliged to relocate its main east-west
line, The Daigle farm was already intersected by a Canadian
Pacific Railway line further to the north, which was infre-
quently used. The new Canadian National line bisected the
farm, leaving the farm buildings on a small area to the
south of the new railroad and an area of some 32 acres
between the old Canadian Pacific line and the new Cana-
dian National line. According to the appellant these cir-
cumstances rendered farming impractical on this particular
acreage. The Hydro, as the public body primarily respon-
sible for the project, arranged to purchase the 2 acres of
land required for the construction of the railroad and in
addition the area of some 32 acres between the new railroad
line and the former one for a consideration of $33,122,
thereby giving the appellant a net gain of $29,447 and leav-
ing him in possession of some 67 acres of the farm, a por-
tion to the north of the Canadian Pacific line and a further
portion to the south of the new line.

On the Cadieux property, four acres at the southern
extremity had been expropriated for railway purposes. The
appellant, forthwith, sold the Cadieux farm, subject to the
expropriation of four acres, to Messrs. Shear and Leiberman,
acknowledged land speculators, for $42,000, $10,000 of which
was paid in cash and a mortgage for the balance of $32,000,
a net gain of $30,500.

The appellant says that the reason he did not use these
farms for farming when he had completed the liquidation of
his grocery business in March, 1955 was that, at that time,
it was evident that expropriation was imminent.

In July, 1955, the appellant became a real estate broker,
in partnership with a fellow alderman, because, as the appel-
lant put it, he saw an opportunity to benefit from the real
estate boom occasioned by the Seaway development as
others were doing. It is conceded that from this time for-
ward he was engaged in the business of dealing in real
estate.

As indicated above, the question in this case is whether
the purpose for which the appellant acquired the two farms
in 1952 and 1953 was to operate them himself as a farmer.
If that was his exclusive purpose at the time of acquisition,
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profits from expropriation of part of one of them and from
the sale of the other after the farming project had been VILL?)NEUVE
abandoned would not be profits from a business or an adven- Mivisres or
ture in the nature of trade. If that was not his exclusive %ﬁ?ﬁ;
purpose at that time there can, in the circumstances, be no Cattanach J.
doubt that the acquisition of these two farms had for its —
purpose, or one of its possible purposes, subsequent disposi-
tion at a profit and resulting profits are, therefore, taxable.
The onus of disproving the respondent’s assumption, when
assessing, that the latter was the case, was on the appellant
and in my view he has failed to discharge that onus.

The question of fact as to what was the appellant’s pur-
pose in acquiring these properties is one that must be
decided after considering all the evidence. The appellant’s
evidence at the trial that his purpose was to farm these
properties is only part of the evidence. Such evidenee may
be given in all sincerity and still may not reflect the true
purpose at the time of acquisition. Statements now as to
intention at the time of acquisition must be considered
along with the objective facts. The appellant never did com-
mence farming operations, nor did he give any evidence of
having taken the preparatory steps that would have been
necessary before he could have commenced farming these
properties in a serious way. On the other hand, the appellant
was engaged in speculative real estate transactions imme-
diately before the acquisitions in question and went into
a speculative real estate business in a comprehensive way
very shortly afterwards. Giving careful attention to all the
evidence, I am not satisfied that there is a balance of
probability that the appellant acquired the two properties
for the purpose of farming them to the exclusion of any
purpose of disposition at a profit. Accordingly it cannot be
said that the assumptions of the Minister in assessing the
appellant as he did were not warranted.

1964
—

The appeal is, therefore, dismissed with costs.

Judgment accordingly.
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1961 Bprween:

N'L}:%(E:Zs?,, ROSS F.ROWELL ...........civiveo... PrAINTIFF;

1962 AND

Mar.2830 S. & S. INDUSTRIES, INC. ............ DEFENDANT.

E'_ﬁf Patents—Validity—Declaration of invalidity—Damages—W orkshop im-
Sept. 9 provement—Prior publication and knowledge—Patent Act, R.S.C. 1952,
— c. 208, s. 28(1)(b).

The plaintiff sues for a declaration that Canadian Letters Patent No.
525-962, relating to a brassiére frame, issued June 5, 1956, of which the
defendant is the assignee, is invalid on the grounds of ambiguity
of the specification and he claims, lack of novelty and lack of inven-
tion and damages for loss of trade and commercial goodwill resulting
from an action brought by the defendant against one of the retail
outlets for the plaintifi’s products. The defendant counterclaimed for
infringement by the plaintiff of the said Letters Patent, for damages
or an account of profits and for delivery up or destruction of the
infringing articles.

Held: That the steel ribbon made pursuant to the drawings of the Pons
Patent, issued on March 31, 1931 in the United States, shows a
nearness to the defendant’s brassidre frames such that the minute
difference is undeserving of the privileged level of monopoly.

2. That a scrutiny of the Pons Patent of 1931 discloses to anyone skilled
in the art, information comprehensive enough to relegate the claims
of the defendant’s patent to the status of workshop improvements.

3. That the defendant’s Letters Patent No. 525-962 issued June 5, 1956 by
the Canadian Patent Office are null and void.

ACTION to have defendant’s Letters Patent declared
invalid.

The action was tried by the Honourable Mr. Justice
Dumoulin at Ottawa.

G. F. Henderson, Q.C., David Watson and J. D. Richard -
for plaintiff.

G. H. Riches, Q.C. and W. G. Hopley for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.

DumovurniN J. now (September 9, 1964) delivered the fol-
lowing judgment:

The plaintiff, Ross Frederick Rowell, describes himself
as a wire manufacturer, pursuing his trade under the name
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and style of Hops-Koch Reg’d, in the city of Montreal, P.Q. Eﬁ
" The defendant, S. & S. Industries, Inc., is a commercial R"‘Z_m‘
enterprise incorporated under the laws of the state of New mfﬁgﬁfm,
York, U.S.A., with its principal office in that American Iwc.
metropolis. DumoulinJ.
S. & S. Industries is the assignee of Canadian Letters
Patent no. 525-962, issued June 5, 1956, for the alleged
invention of one Marcus Schwartz relating to a brassiére
frame.
This patent, no. 525-962, is presently attacked by the
plaintiff as invalid on the following grounds:

1. ambiguity of the specification and claims;

2. lack of novelty;
3. lack of invention.

To this first ground of objection is added the complaint
that the defendant threatened an action against the plain-
tiff and, in fact, instituted legal proceedings in the Supreme -
Court of Ontario against one of the plaintiff’s retail outlets,
the Robert Simpson Co. Ltd., under no. 7587-1959 of the
Ontario Supreme Court records, thereby jeopardizing the
principal source of the plaintiff’s income until then derived
from the manufacture of brassiére wire frames. Ross F.
Rowell was also enjoined “to cease and desist from the
manufacture, sale and use of flat arcuate wire for use in
brassiéres” in a letter, ex. 10, dated August 13, 1959,
emanating from the law office of Irving Seidman, a New
York attorney representing S. & S. Industries, Ine.

Paragraph 3 of the amended Particulars of Objection
declares that:

The alleged invention was not new; it was known by others or another
before the dates or date it is alleged to have been made as appears from:
(a) the Common Knowledge in the art at the said date and reference
is made to Schedule 1;
(b) the prior knowledge of the patentee or inventors named in the
patents and applications therefor set forth in Schedule 1;

In para. 5 of the Objections, it is said that Letters Patent
525-962 “give rise to no useful result and do not produce
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the result claimed”. The ultimate paragraph of the Par-
ticulars of Objections asserts the Letters Patent are defec-
tive, deficient and irregular in that the specification fails to
disclose what is claimed, contains inaccuracies, is ambiguous,
wilfully diffuse for the purpose of misleading and, lastly,
fails to disclose patentable subject-matter and does not show
inventive steps.
The plaintiff consequently claims:

(a) a declaration that the said Letters Patent No. 525,962, dated June
5, 1956, are null, void and of non-effect;

(b) an order revoking and annulling the said Letters Patent;
(¢) damages in the amount of $75,000 against the defendant;
(d) costs of this action.

In Schedule 1, annexed to the Particulars of Objection,
are listed eleven United States Patents to prove common
knowledge in the art and prior knowledge by the patentees
or inventors before the Convention date, set at October 20,
1954, in the American Patent Office.

The Statement of Defence necessarily denies the reproach
of invalidity levelled at these Letters Patent; states that
any protective action taken against Rowell or the Robert
Simpson Co., was launched in the bona fide assumption that
defendant was entitled to do so and disclaims inflicting
damages on the plaintiff.

A counter-claim for infringement is joined to the state-
ment of defence with the customary conclusions for an
injunction restraining the plaintiff and his servants and
agents from manufacturing and selling articles or wares con-
travening the Letters Patent; for damages or an account
of profits as the defendant may elect and for the delivering
up or destruction of all infringing articles, the whole with
the costs of the counter-claim.

Both parties have filed briefs in which their contending
viewpoints are elaborated.

The defendant’s written submission, in a style fortunately
more concise and understandable than the technical jargon
of the specification and claims of its Letters Patent,
describes, at page 4, the subject-matter of the instant issue,
the Schwartz patent “. . . as a brassiére frame of flat steel
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wire of arcuate shape having a ratio of longitudinal exten- E’i‘f

sibility to lateral flexibility that will give stability to the ROVvVELL
wire when worn so that torsional twisting does not take 8.&s.

’ INpUsTRIES,
place. Inc.

The following paragraph, on the same page of the brief, DumoulinJ.

concedes that:
The defendant, the patentee, does not claim a flat wire brassiére “per

se” as the invention described in the patent i suit. What the defendant
does claim, however, as set forth in each of the claims 1, 2 and 3, is a
steel wire brassitre frame having certain selected characteristics which
give advantages not found in the prior art.

This case may be divided in two chapters relating to
separate problems:

(1) does the use of a flat steel wire as the supporting frame of a
brassidre constitute, at the very least, 2 useful improvement in
the art?

(2) does the defendant’s Canadian Patent, No 525-962, satisfy the
essential conditions of patentable subject-matter required by
Section 2(d) of the Act (1952, RS C. c. 203) hereunder cited:

“2. (d) ‘invention’ means any new and wuseful art, process,
machine, manufacture or composition of matter, or any
new and useful improvement in any art, process machine,
manufacture or composition of matter.’”

(1) Since the defendant, as just seen, “does not claim a
flat wire brassiére ‘per se’ as the invention described in the
patent in suit”, it would be superfluous to examine at great
length this question. Still, the particularity of a flat wire
in the brassiére frame so repetitiously occurs throughout
the entire proceedings that it cannot be summarily
dismissed.

Prior knowledge of the flat wire innovation appears quite
plainly in the Pons patent issued to one Héléne Pons by
the United States Patent Office on March 31, 1931, under
serial number 1,798,274, listed herein as exhibit 5, and in
the Gluckin patent also issued by the U.S. Patent Office on
November 6, 1945 under numeral 2,388,535.

On page 1 of the Pons Patent, the specification, from
line 85 to 100, reveals that:

In order to achieve the purposes of my invention member 13 must be
resilient and sufficiently flexible to conform to any of many curved sur-
faces characteristic of the chests of different individuals in the vicinity of
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1964  the breasts. If made of metal or of a steel spring, an elongated cross-
an sectional form such as that illustrated in Fig. 3 ig suitable for the broadest
v. dimension 15 affords sufficient surface for a comforatable presentation
INEI}?TEES, against the surface of the body and its narrow dimension 16 is a factor
Inc. enabling the strip to follow the undulations of the surface of the body
DunIcEinJ with which it contacts and thereby distributes pressure transmitted over
_ " a greater surface than would be the case if the member were not suffi-
ciently flexible.

Next, on page 2, Claim I specifically mentions a flat wire
(lines 115 to 127):

1. A body-fitting brassiére which supports the breasts individually and
without effecting false forms comprising, a pair of breast-forms and limp
material connecting the breast-forms and holding them in position upon
8 wearer, each of the breast-forms being of an individual construction and
having an open-ended flat wire loop of resilient material capable of being
flexed to lie against the chest of the wearer, the wire of said loop being
substantially oblong in cross section with the broad dimension of the ecross
section substantially in a plane . ..

Claim III, from line 38 to 46, reads:

3. A body-fitting brassiére which supports the breasts individually and
without effecting false forms comprising, a pair of breast-forms, each having
a resilient metallic frame in the form of an open-ended loop adapted to
conform to the body and breast of the wearer, said loop comprising a steel
wire more flexible in directions perpendicular the plane of the loop than
In any other direction, . . .

Héléne Pons is a New York theatrical costume designer
who testified (cf. Transeript of Evidence, p. 375) that her
invention utilized a flat wire to frame the breast cups and
also (p. 382) that she applied in 1929 for the patent issued
in 1931.

The Gluckin Patent, the last of a folder of patents marked
Exhibit 5, at page 2, from lines 15 to 30, specifies that:

Further, my invention is not limited to brace or supporting members
of any particular shape or contour. However, in the present construction,
they are in the form of reasonably wide bands which may be sufficiently
flexible to take the curved contour, illustrated in the cross-section in
Fig. 2 of the drawing, to fit the periphery of the breasts and adjacent
part of the body of the wearer. In some instances, these members may
be preformed to a curved contéur substantially similar to that illustrated
in Fig. 2. These members may be composed of metal, plastics or any other
type or kind of relatively firm material.

Mr. André Hone, a scientist of high repute, Doctor in
Metallurgy, Professor of Engineering at the University of
Montreal, heard on behalf of the plaintiff; unhesitatingly

\
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stated (cf. Transcript, p. 285) that wire of round or regular 1%

cross-section, that is, flat wire, “has been available for a BDVUVELL
long time, but speaking only of my own experience, for at 8.&8.

least 30 years.” Im?nc. >

It does seem established beyond reasonable doubt that DumoulinJ.
the manufacture and use of flattened wire, of steel or other —
metallic material, precedes the Convention date of the
Schwartz patent, October 20, 1954, and cannot therefore be
credited to it as an invention nor a useful improvement in
the art.

(2) The validity of Canadian Patent No. 525-962.

One main issue remains to be dealt with, namely, whether
or not the quality of the metal used by the defendant,
S. & S. Industries, Inc., according to their patent No.
525-962, is of such a composition, or better still, offers to
the interested purchasers a technical superiority deserving
of the qualification of invention, or at least, that of useful
improvement in the art.

This patent, Exhibit 1, utilizes, so it says in the specifica-
tions, lines 36 and 37, “ .. . a special type of round cross-
section hypereutectoid steel . . .” It may be apropos to
ingert here the definitions of hypereutectoid, hypoeutectoid
and eutectoid steels, as mentioned, first, by Dr. Hone (cf.
Transeript, p. 223):

Hypereutectoid: implies a carbon content in steel higher than 090% by
by weight;

Hypoeutectoid: is a steel combination of a carbon content lower than
0.90% by weight; '

Eutectoid : implies a carbon content in steel in a range of 0.90% by
weight.

Dr. G. H. Johnson, a Bachelor of Science from Bishop’s
University, presently supervisor of the Warnock-Hersey
Company Chemical and Physical Laboratory, at Lachine,
P.Q., approves of the above formulae as may be deduced
from his evidence on plaintiff’s behalf at pages 159, 161, 162,
163 and from his brief written report, exhibit 28.

The defendant’s leading expert, Mr. Harold Carlson, a
licensed professional engineer, registered as such in the State
of New York, “specializing to a large extent in the field
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ﬁ’f_"j of spring design, spring manufacturing, use of proper spring

RoweLt  materials” (transcript, p. 760) refers to a 1960 bulletin

v.
S.&8. issued by the American National Bureau of Standards
INDUSTRIES,

Inc. ~ wherein “. . . because of better instrumentation, they dis-
Dumoutin 7. COvered that hypoeutectoid steel ends at .80 per cent. not
— 90...", and continuing thus: ‘“Hypereutectoid steels:

more than .80 per cent. of carbon” (transcript, pp. 784-785).
Dr. Hone, in rebuttal, counters this opinion on the ground
of arbitrariness, saying “. . . by convention, people may
agree to call it (i.e. hypereutectoid steel) .80 or .85 or .95;
this is not decided by the steel itself, this is decided by a
convention . . . Nobody could fix it, but by convention we

may agree to call it .80 or .85.” (Transcript, pp. 935-936).
Whatever one may think of this learned dissent it has no
great bearing here and Mr. Carlson himself brings the dis-
cussion to an end when, asked by the defendant’s counsel,

Mr. G. H. Riches, Q.C., at page 783 of the transcript:

Q. What advantage, if any would there be in using hypereutectoid
steel as against hypoeutectoid in the brassidre wire frame industry?

A. There would be the small advantage of having greater resilience,
but hypoeutectoid could be used as a substitute.

Dr. Hone, requested by counsel for the plaintiff, Mr.
G. F. Henderson, Q.C., to tell the Court “whether rigidity
in the lateral and vertical directions is a function of the
type and metallurgical condition of the steel or is primarily
the function of something else”, replied that: “The rigidity
of a section is primarily a function of the shape of the sec-
tion for any one material” and again that “in the range of
ordinary common steels, I say the influence of the type of
steel is negligible.” (cf. p. 239).

Professor Hone testified that where elasticity is impor-
tant, hypereutectoid steel would offer no real advantage
over the hypoeutectoid composition and that torsional
twisting would be the same in both kinds of steel. Hyper-
eutectoid is a more expensive metal of superior quality but
utilized especially where non-scratching properties are
required such as in the manufacture of files, tools, razor
blades, ete. (transcript, p. 229).
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This assertion of the possible interchangeability, for the
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purposes of the patent, of hypereutectoid and hypoeutectoid RoweLL

steel was not challenged by the learned counsel for defen-

dant who, in the course of his introductory address, said, In

conformably to engineer Carlson’s future testimony:

Evidence will also be introduced to show that hypoeutectoid steel
can be substituted for hypereutectoid and that the latter is the mechanical
equivalent—that is, hypereutectoid is the equivalent of hypoeutectoid
steel: hyper and hypo and interchangeable. (trancsript, p. 423)

Evidence will also be heard to prove that while hypereutectoid steel
is the best steel for the purpose, it was known to those skilled in the art
that hypoeutectoid by proper cold working and heat treatment would
give a satisfactory product for the specific use. The “Specific Use” we are
speaking of, my lord, is the brassiere frame. (Transcript, p. 424).

If then, hypereutectoid steel, for the present purposes,
may be suitably replaced by the hypoeutectoid type, if the
latter is a fitting substitute for the former, might not this
adaptability negate a claim for any particular advantage
characteristic of a genuine invention and simply fall within
the limitless class of workaday improvements?

At all events, in due prosecution of this enquiry let us
investigate:

(a) the composition and processing technique of the steel utilized in
patent No. 525-962;

(b) the moot question of flexibility and torsional deflection or stress
of the wire brassiére frames manufactured by S. &. S. Industries,
Inc.

Mr. G. H. Johnson tested samples of the plaintiff’s wire
frames, round and flat, exhibits 19, 20, 21, and, similarly
some of defendant’s, exhibits 22, 23, 24, 25. In his oral
evidence, reported at pages 158 to 163 inclusive, the expert
declares that all those samples were made of hypo and not
hypereutectoid steel, contrary to lines 15, 36, 37, inter alia,
of the specification and claim 3 of the Patent, ex. 1.
Engineer Johnson’s analysis, detailed in a written report,
ex. 28, shows that (pp. 1 and 2) “All analysis were per-
formed according to the latest methods specified by the
American Society for Testing Materials (A.S.T.M. E-30)”
and “The apparatus used to perform these tests was a
Spring Testing Machine manufactured by Coats Machine
Tool Co. Ltd., London . . . The machine was checked using

v,
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Ixc.

DumoulinJ
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1964 dead weights at 1 pound and at 3 ounces and found to give

— .
RoweLL  accurate readings.”
V.
S.&S. Professor André Hone, as we have seen, considers the
INDUSTRIES,

Inc.  Steel in defendant’s wares as of hypoeutectoid quality. The
DumoulinJ, O0€ dissenting opinion is that of engineer Harold Carlson,
— and only as to the scientific composition of hypereutectoid
steel, not as to the brand actually used (ef. Transeript, p.

767).

Processing of the steel, outlined in the patent’s specifica-
tion, was scrutinized practically step by step in Mr.
Henderson’s examination in chief of Dr. Hone. On pages
243 to 246 of the transeript are reproduced this witness’
agsertions that, about 30 years ago, steel ingots were reduced
to wire form by rolling in a hot mill rod; that cold drawing
process has been applied to steel for more than 30 years,
permitting to bring it “to any particular gauge and finish”,
together with a more than 30-year old technique of inter-
mittent annealing during the cold drawing process. Mr.
Hone is well aware, also, of “an electrically heated anneal-
ing furnace”, a method occasionally employed “in a con-
trolled atmosphere”. Improvement of steel by cold drawing
has been known “for more than 30 years”. Counsel for
plaintiff then asks the witness if:

Q. ... in achieving the purpose of cold drawing, as has been known,
. . . there [is] any special equipment or skill required?

The answer reads:
A. No, the technology is well known and standard equipment is sup-
plied by manufacturers who do that type of work.
At pages 245-246 of the transcribed evidence, the exami-
nation proceeds thus:

Q. Let me ask you: if in the heat treatment of spring steel you heat
to a temperature of about 1400 degrees f. to 1500 f. and quickly
cool to a comparative low temperature between 100 and 200 degrees
f., what will that result in? What kind of steel does that result in? |

A. That will result in hardening the steel.
Q. How long has that been known?
A. ¥Yor more than 30 years.
Now, on page 246:
Q. ... Would you give us some tempering ranges that are known in
the art?
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A. Some tempering ranges may be anywhere as low as 350 degrees f.
Q. Up to what?
A. Let us say, maybe 1000.

Lower down the page:

Q. Will you tell the Court whether or not hardening, quenching,
tempering of spring steel as a continuous operation has ever been
done before?

A. Yes. I have seen it done maybe as long as 30 years ago.

This line of questioning persists for a few pages more
extending to all the operations indicated in Exhibit 1.
Apparently no rebuttal of Professor Hone’s evidence on
these points was attempted. For these reasons, it does indeed
seem that the formulas appearing in patent 525-962, for
the preparation of wire frame steel, do not depart from a
standard technique known to the industry for well over
three decades. Therefore the element of novelty, if any,
the step forward in this particular fabrication, in a word,
the “scintilla of invention” must be sought for elsewhere,
a8 no special type of steel has been developed.

Before trying to explore—or delve into—the intricacies
inherent to the alleged elimination of so-called “torsional
twisting”’, under a given load, from the patented brassiére
wire, a reading of the patent’s triple claim is necessary if
somewhat tedious. In a heavy dosage of technical jargon
the would-be inventor, one Marcus Schwartz of New York,
lays claim to:

1. A substantially rigid arcuate steel wire brassiére frame of sub-
stantially rectangular cross-section having its longer dimension extending
radially of the curve, and having a greater degree of lateral flexibility
than longitudinal extensibility permitting lateral deflection of the wire from
the unstressed plane of the wire to fit the contours of the body of the
wearer without causing a tortional twisting of the wire along the curve
of the arec.

2. A substantially rigid arcuate steel wire brassiére frame of substan-
tially rectangular cross-section having its longer dimension extending
radially of the curve, and having a greater degree of lateral flexibility
than longitudinal extensibility, said lateral flexibility being a minimum of
four times the longitudinal flexibility and a maximum of twenty times the
longitudinal flexibility of a round wire under the same load and having
the same longitudinal extensibility as a round wire of the same cross-
sectional area, permitting lateral deflection of the wire from the unstressed
plane of the wire to fit the contours of the body of the wearer without
causing a tortional twisting of the wire along the curve of the are.
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3. A substantially rigid arcuate wire brassiére frame of hypereutectoid
steel of substantially rectangular cross-section having its longer dimension
extending radially of the curve, and having a greater degree of lateral
flexibility than longitudinal extensibility, said lateral flexibility being
approximately fourteen times the lateral flexibility of a round wire under
the same load and having the same longitudinal extensibility as a round
wire of the same cross-sectional area, permitting lateral deflection of the
wire from the unstressed plane of the wire to fit the contours of the
body of the wearer without causing a tortional twisting of the wire along
the curve of the are. ’

Here, I cannot refrain from a moment’s pause to assuage
common sense. Whether there be or not “tortional twisting”
of the wire frame, assuredly anyone, skilled or unskilled in
the art, pretending to unravel the ponderous jargon thus
inflicted without enduring a distressing “twist of the mind”
would hardly be worthy of belief save under oath.

Fortunately for this impression of mine, it is in line with
quite a few precedents of the highest authority, amongst
which, possibly the most striking, remains Lord Loreburn’s
statement in Linotype v. Hopkins', it follows:

I have had occasion to observe that there is a tendency to frame
specifications and claims so as to puzzle a student, and to frighten men
of business into taking out a licence for fear that their interpretation may
be held erroneous and they may be found guilty of infringement That
is an abuse of the law and will be checked, if occasion should require,
by the simple process of declaring a patent invalid.

I would join to the principle enunciated above this
excerpt from Lord Romer’s speech in R.C.A4. Photophone
Ltd. v. Gaumont British Corporation Ltd. and British
Acoustic Films Ltd.?

It is the duty of a patentee by his claim to make quite clear what
is the ambit of his monopoly in order that workers in the art be left in
no doubt as to the territory that is forbidden them during the lLfe of the
patent. If he fails to do this, his patent becomes a public nuisance.
(emphasis added).

In other and less felicitous words: fencing off to oneself
a few acres of some mercantile Garden of Eden has become
a human trait, but then, the protective image of an angel
of the flaming sword, in the guise of a proper patent, should
not be confused with that of a scarecrow.

1(1910) 27 RP C. 109 at 113. 2 (1936) 53 R P.C. 167 at 195.
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A voluminous record of close to 1600 pages, reproducing E’E

the evidence, mostly technical, tendered both in and out of RowrLL
Court (Examination on Discovery) reveals together with 8.&8.
other complaints, that, in the plaintiff’s understanding of IND}If,"ZIfmS’
the patent, its disclosures and claims, when applied, do not DumodlinJ.
produce the result alleged: avoidance, under specified con- —
ditions, of “torsional twisting” of the brassiére wire frame.

This deficiency, of course fatal if proved, would originate in

an unorthodox testing process, the use by Mr. H. Carlson,

not illustrated in the patent (ef. Transecript, p. 793), of a

rigid fixture or clamp “. . . to hold the wire frame at the
mid-point so only one half would be flexible”, in lateral

and longitudinal tests (Transcript, p. 796). But, of this,

more later.

At this stage some chronological information is neces-
sary. Mr. Harold Carlson, a prominent American mechanieal
engineer, President of the Carlson Company, his own, was
approached in the early summer of 1954 by Marcus
Schwartz who asked him “. . . to make longitudinal and
lateral tests of rectangular wire to determine the fact that
rectangular wire (i.e. flat) would have less lateral load”,
than round wire. (Transcript, p. 764).

Mr. Carlson says these tests “established that a rec-
tangular wire frame made from rectangular wire would give
less lateral load and, therefore, less pressure against the
body . . . it proved that his contention was correct” (tran-
seript, pp. 764 and 765). The witness merely performed the
required experiments, the idea itself was imparted by
Marcus Schwartz, the actual patentee, engineer Carlson
readily agreeing that he, personally, knows nothing about
brassiére design (transcript, pp. 846, 847).

At trial, the crux of oral evidence bore precisely on
Carlson’s tests, leaving the outcome rather inconclusive on
the subject of their technical appropriateness. I shall now
insert the witness’ description of these, tending to show
that “a load of 12 ounces” deflects a flat wire frame five
eighths of an inch (5/8”) in longitudinal and lateral or
transverse directions (ef. Ex. 1, fig. 2) as against 28 and 27
ounce loads with round wires.

91536—9
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The exhibit with which Mr. Carlson carried on his tests
in Court, was one of plaintiff’s flat wires (transeript, pp. 772
and 775) ; the method is given as hereunder; the instrument
being a Pelouze Tension Testing Scale:

... I will file a notch in the outer end and a similar notch will be
filed on the other end. These notches have, again, no effect on the opera-
tion of the fixture. I will, again, draw a line at the outer extremity. The
line I drew before coincides with it so we will mark that as line number
1, then, I will draw a line exactly five eighths of an inch further away
parallel to it so that we will have five eighths of an inch deflection. Now,
I again place the testing instrument in the notch and I will deflect it
exactly five eighths of an inch and the load is exactly 12 ounces and
there is no tortional twisting of the wire longitudinally (transcript, p. 775).

Mr. Watson (plaintiff’s counsel), at page 775:
Could the records show that there is a steel ruler?

The witness:

. .. My lord, you will notice now I have removed the scale and,
again, deflected five eighths of an inch and, again, the load is twelve
ounces and without the ruler there is still no tortional twisting.

Next, on page 776, Mr. Carlson continues:
I will now prepare this fixture for the lateral tests.

Five lines below:

I will do it again, There is a knife edge. Well, I file the noteh in
the wire and it rests upon the knife edge. The spring testing instrument
is applied to the outer end, again deflected five eights of an inch; the load
is, again, twelve ounces and there is no tortional twisting.

In the last paragraph of page 776, the witness remarks:
My lord, I would like you to observe the method of making a
flexibility test. Heretofore, all flexibility tests were made from the
extremities and the proper method 1s by holding the frame in the centre
because only one half of the wire frame is deflected laterally, not the
entire frame.
Similar experiments in the longitudinal and lateral planes
with round wire frames resulted, for a .625 or five eights of
an inch deflection, in a 28 ounce load longitudinally and a

27 ounce one transversely (transcript, p. 785).

Requested to comment on Professor Smith’s results, Mr.
Carlson replied:

Professor Smith in the cross-examination was asked what the loads

were using a circular arc and for the full 180 degrees, but that is not the

method by which these wire frames should be tested. Only half of the
arc should be tested and this half is not one circular arc, there are
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several arcs in it and with my results the loads are practically the same 1964
. . ——
whereas his, (because) of the complete arc of 180 degrees versus mine TRowgLL

of 90 degrees, shows that his was a different ratio than mine. (transcript, S K.S

p. 786). INDI'ISTRI'ES,
g eqe . Inc.

To test transverse flexibility, Mr. Carlson includes: l

A fixture or a clamp; a clamp could be called a fixture, merely to Dumoulin J.
hold the wire frame at the midpoint so only one half would be flexible.
(transeript, p. 796).

The fixture itself is described as:

. a plate approximately 2 inches wide and, perhaps, 5 or 6 inches
long that could be clamped to the platform, that moves upwards and
downwards which now holds hook 49 which, of course, could be removed
and on this little plate would be a clamp which would hold the wire
frame at the mid-section. (transeript, p. 797).

This particular process drew, as said above, a protracted
attack from the plaintiff. In cross-examination, the expert
witness was shown a copy of his own patent (American)
No. 2,670,628 (ex. 54), dated March 2, 1954, for a spring
testing machine and asked by Mr. Watson:

Q. Does this patent as illustrated show any way for mounting arcuate
flat springs for making transverse tests?

A. No, a small fixture would have to be made for that or a clamp.

Q. And that is not illustrated in the patent?

A. No, that is not illustrated in the patent, but it is well understood
in the industry that many fixtures can be attached to testing
instruments. (transcript pp. 793, 794).

Previously, I had asked the witness if this device had
“anything to do with the Pelouze Tension Testing
scale . . .?” To this question the answer was that although
completely different, both could be used (transcrlpt
p. 792).

Another question, in a similar line of cross-examination,
soon followed, I quote:

Mr. Watson: Can you point to any publication, Mr. Carlson, with

a description of what you say is the proper way of testing arcuate flat
springs?

Answer: I have never heard of such a publication. Ordnarily, the

manner of testing is determined by the laboratory and the man who
wants it tested, and if it happens to come from the brassiere industry

to anyone skilled in the art it is known that a flexural test must consist
of the test of one half of the wire frame. (Transcript, p. 798).

91536—93
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It was also admitted that no standards are set by the
American Society for Testing Materials (commonly abbre-
viated to A.S.T.M.) for the type of test resorted to by Mr.
Carlson (transeript, pp. 798, bottom line and top of 799).

Here, the statement that a flexural test of one half the
wire frame is known to those skilled in the art of brassiére
wires appears rather controversial.

Professor I. W. Smith, lecturer in machine designing at
the University of Toronto, one of the two distinguished
scientists called by the defendant, apparently disapproves
of his American colleague’s manner of testing the arcuate
wire by fixing one half with a rigid beam or clamp and could
agree with Dr. Hone’s criticism of it.

On page 740, cross-examined by plaintiff’s cou/nsel about
Dr. Hone’s hypothesis that the entire arc had to be taken
into account, he answered:

If he (ie. Dr. Hone) based his conclusions on the tests and they
were properly done, I certainly would have no criticism. My criticism
was the use of the straight beam in calculating deflections of the arcuate
beam. (transcript, p. 740).

By the expression “straight beam’” the expert meant the
“fixture or clamp”, an essential factor of Mr. Carlson’s
method.

Professor Smith, referring I believe, to the test mentioned
in column 5, lines 13 to 26, page 3, of the patent ex. 1, com-
mented that: “. .. When the beam is not against the table
but is up in the air torsional twisting would commence at
a lower load . . . load and deflection are tied together so far
as I am concerned, so if you want to put it that way, at a
smaller deflection, torsional twist would begin.”

A practical experiment of this was at once made with,
as a medium, exhibit 52, a flat wire of Ross F. Rowell’s
manufacture, identified by the witness as identical to the
frames of the supposedly infringing samples found in
Warner Bros’ marks of brassiéres “Wonder Bra” and
“Dream Lift”, exhibits Z10, Z11 (transcript, pp. 779, 781,
782, 783). The purport of the test is, inferentially, that the
legitimate and allegedly offending wares being similar, all
discrepancies between the latter and the patent’s disclosures
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must necessarily affect the former. If, then, torsional deflec-
tion or stress (improperly termed: torsional twist) occurs at
ratios differing from those claimed by the patent, an
unfavourable conclusion is unescapable. Wire no. 52 at hand,
Professor Smith takes a reading at eleven sixteenths of an
inch, and to the cross-examining counsel’s question “Would
you agree there is torsional twist?”, replies “Very distinctly
there is, yes.” (transcript, p. 739). Opposed to this finding is
the statement on page 3, column five, lines 64 to 66 of the
patent: “The flat wire did not take a set even at 2” deflec-
tion and could have been deflected more if desired.”

Dr. André Hone’s criticisms of Mr. Carlson’s mode of
clamp testing appear on pages 932 to 935 of the transcript;
they should be quoted at some length and they form the
terminal phase of the oral evidence. In re-examination, the
withess is questioned by counsel for plaintiff, Mr. Watson.

Q. You have studied the patent in suit, Canadian Patent 525,962, did
you find in it anything which would indicate to you that a whole
wire should be tested in the longitudinal test compared with a half
wire 1 the lateral test?

A. ... there was no mention in this patent of the length of the arc
to be used in one direction or the other direction so I made the
test to the best of my ability in comparing similar lengths and
not different lengths which would be an abnormal procedure for
such testing.

Q. If evidence has been given that no torsional twisting has been
observed in a certain series of longitudinal tests which otherwise
are generally similar to the tests which you carried out, but that
the wire has been confined between a pair of steel plates closely
spaced from the wire, what are your comments?

A. . . .1I believe I have already mentioned that I have observed
twisting in a longitudinal test of a shape of this sort?

Exhibiting a flat wire held in his hand, Professor Hone
pursues his evidence:

.. . I would expect torsion to happen in any case when the longer
axis is in the plane of the arc. There is, necessarily, a twisting that takes
place because the material tends to fall off from equilibrium into the
other direction. This twist, in some cases, might be small, m other cases,
it might be large. It all depends on the kind of stretch but it 13 doomed
to exist. (transeript, p. 934).

The appliance of steel rulers, to the sides of a flat arcuate
wire “with its long dimension going radially” would restrain
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the lateral forces and, consequently, torsional twisting, but,
if those plates were removed, the torsional twist would take
place, says Dr. Hone (transcript, pp. 934-935).

Again, the plaintiff’s experts are at odds with the defend-
ant’s technician, Mr. Carlson, on the topic of torsional
twisting, non-existent according to the patent at five-eighths
of an inch deflection.

The supervisor of Warnock-Hersey’'s Chemical and
Physical Laboratory, Mr. G. H. Johnston, previously
quoted, declares that in his tests of flat wires of either
party’s make, for instance, ex. 21 (plaintiffs) or ex. 23
(defendant’s), none “required 28 ounces to deflect 5/8ths
inch.” (transcript, p. 176).

Mr. Johnston noticed, furthermore, several inaccuracies
in the specifications. For example, after plaintiff’s counsel,
Mr. Henderson, had read lines 13 to 26, column 5, of exhibit
1, reproduced herein, and put this question:

Did you find that round wire and flat wire deflected 5/8ths of an
inch—do you require the same load?,
the answer reads: “No, they do not.” (transcript pp 177-
178). Mr. Henderson proceeds:

Q. . .. I think what you have told us (is) that what you found did
not agree with the statements contained in this paragraph?

A. That is right. (transcript, p. 180)

Counsel now reads lines 27 to 31 of the patent’s specifica-
tions; they are:

Inasmuch as the stress caused by the extension was less than the
elastic limit for both sections, the frames returned to their normal free
position. With this amount of deflection in both instances there was no
distortion of either wire.

The ensuing question is:

Q. Mr. Johnston, I read to you this paragraph. Assuming that the
625 (equivalent to 5/8th of an inch; cf. p. 177) is this amount of
deflection, when you deflected the flat wire did you find any dis-
tortion or twisting of the flat wire?

A. Yes. (transcript, p. 180, bottom, and 181, top line).

Next, at page 181:

Q. Then, is the statement that this amount of deflection, should I
say 625 (when) observed on a flat wire, there was no distortion
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or twisting of the flat wire; is that an accurate statement accord- 1964
ing to your tests? RowELL
A, No, it is not. v.
et 8.&S

The ultima,té words on the matter were those of Prbfessor IND}’;?IES:

Hone at pages 236 and 237 of the transcribed evidence. Mr.  —
Dumoulin J.

Henderson asks: —

Q. If 1 take a sample of the defendant’s wire, exhibit 23, and I seek
in any way to deflect it in the lateral plane, would you tell us
whether or not twisting is inevitable?

The reply is:

A. In the lateral plane twisting is inevitable.

At the foot of pages 236 and top of 237, the question and
answer are:

Q. Now, will you take a sample, or rather, the same wire, exhibit 23,
and you put some, however so shght, put some load to give some
deflection. Will you tell the Court what, if anything, happens
to the wire?

Four lines below:

A. In the longitudinal direction, then, for the slightest load I expect
torsion within that body.

I must now survey the practical aspect of the case as it
unfolds in conflicting channels.

The first of three witnesses in this series of facts was Mrs.
Lillian Hunau Sayers, of New York City, a brassiére
designer of many years’ experience and presently employed
by 8. & 8. Industries, the defendants (transcript, p. 487).
From 1944 to about 1959, she was actively engaged in
designing brassiéres for “Exquisite Form Bra”, “reputedly
the largest manufacturers of brassieres in the world” (pp.
491-492).

Her first knowledge of flat wire frames dates back to
“...1954 or 1955 or somewhere around that time”; at all
events “approximately two or two and a half weeks before
the January market showing of 1955” (transeript, p. 506).
Mrs. Sayers waxed enthusiastic at this most promising
innovation as one may infer from her emotional recollec-
tions hereunder cited (transcript, pp. 506-507):

... 1 at the time, was planning putting two bras into the line utihz-
ing wire. They were high fashion garments and I became so terribly
excited with flat wire when I saw it because immediately upon seeing
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the flat wire I put it into one of the garments I was working on at the
time and I tried the garment on myself and I was elated with the feelng
that this had. It felt like I was wearing a bra that didn’t have wire and
I immediately realized that this was a wonderful thing that happened
because we could then build a “better mouse trap” actually, as the saying
goes, and, really, sell this product very well all through the country.

As a matter of fact, I felt so strongly about it (that) I went immedi-
ately to the President of our company and showed him this product. He
became so excited that he called all the key executives in and every-
body’s reaction was the same. We were very, very thrilled and immediate
plans . . . a lot of conversation started about a tremendous advertising
promotion and so on and the fact is we were figuring how many thousands
of brassieres we could manufacture and sell a week. It was quite exciting,.

Mrs. Sayers’ expectations of a “tremendous advertising
promotion” for “a better mouse trap” materialized to the
tune of more than two million dollars (transeript, pp. 509-
525) including radio flashes and fashion magazine advertise-
ments, some instances of which are exemplified in exhibits
U, V, W, X and Y, this latter one deserving a passing
comment.

Exhibit Y, a two-page communication on XExquisite
Form stationery, undated, but probably of February, 1955,
is a newsletter “that was sent out to every fashion editor of
every newspaper throughout the country” and addressed
“Dear Fashion Expert”. It praises in exultant language
“ .. the new, flattened wire . . .”. After proclaiming its
manifold superiorities such as “flexible, adjusting to the
body contour, non digging and non poking”, the promotional
prospectus volunteers the admission that “Yes, it's a very
simple idea, but the simplest ideas are always the best”.
Another paragraph, with a dash of proud generosity, prog-
nosticates that “Ribbon Wire” (the product’s designation)
“is bound to be copied, too. A year from now it’ll be
standard with all manufacturers. But meanwhile it’s all
Exquisite Form.”

Coupled with this better than tacit invitation extended in
February, 1955, by Exquisite Form’s publicity department
to all future imitators (transeript, p. 521), is the purchase
of this Ribbon Wire stock from, seemingly, no one else than
S. & 8. Industries, assignees, since October 19, 1954 (ef.
ex. 58) of Marcus Schwartz’s United States patent, number
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270-5800 (ex. 58), whose official date appears as October 20, ~ 1%6¢

1954. ROZVELL
What strikes me as somewhat odd are, on the one hand, S.&8.
INDUSTRIES,

the advertising firm’s ignorance of their supplier’s patent, = Inc.
and, on the other, the patentee’s unwonted quiescence in g -~ +
the face of this oblivion of its monopoly. There may be very ——
little in this, still, I deemed it not unworthy of notice.

Mrs. Lillian Sayers’ evidence, of a few hours’ duration,
can be fittingly summarized by stating that it served as an
aggressively lueid, but indifferently convincing plea in
favour of 8. & S. Industries’ produets, and an unrelenting
disparagement of the American pioneering experiment in
flat wire brassiere frames, the Pons Bra, exhibit 42, a U.S.
patent, no. 1798274, granted to Mrs. Héléne Pons, on
Mareh 31, 1931.

Mrs. Pons, a resident of New York City, heard as a wit-
ness by the plaintiff, describes her occupation as that of “a
theatrical designer, a costumer for almost 40 years” (tran-
seript, pp. 357-358).

Sometime “before 1931” she devised a flat wire brassiére
frame for which patent no. 1,798 274, issued March 31, 1931,
filed as ex. 5A.

Notwithstanding her many years’ stay in the United
States, Mrs. Pons does not appear to have mastered the
vernacular and testified in laborious phrases though her
meaning was quite understandable. She identified Exhibit 42
as a brassiére nowise different from her 1931 model, and
commented thus:

This is the same because I only believe in flat wire because a whole-
sale business you can’t get that as you need something that follows
the ribs of the woman. The stiff wire wouldn’t do that and would dig
and I was very concerned they would have cancer or something like
that and that is why I had the flat wire. (p. 375)

The theatrical costume designer eventually handed over
the making of the flat wire to the Buffalo, N.Y. firm of Carry
Spring Work. She received a sum of $1,500, seemingly on
an experimental basis, from the Van Raalte Company and
royalties of 5 per cent. Her regular job in the theater work-
shop occupied the greater part of her time and she soon
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enough lost interest in the commercial future of her innova-
ting design. Nonetheless, Mrs. Pons obtained a patent, ex. 5,
in good and due form, from which and from the drawings
annexed an attentive designer could gather both the inven-
tive idea and essential directives presently found in the
document at stake.

True, the fabricating stages of the metallic strips are
unmentioned in exhibit 5A, but the defendant revendicates
none of this as an “ingredient” of his own patent.

Once more, duty compels me to support this notion by
abundant corroborative material gleaned from the Pons
patent, exhibit 5A. The first quotation goes from lines 84 to
90 in the second column of the specifications; it reads:

In order to achieve the purposes of my invention member 13 must be
resilient and sufficiently flexible to conform to any of many curved

surfaces characteristic to the chests of different individuals in the vicinity
of the breasts., If made of metal or of a steel spring . . .

A few excerpts from four of the five claims follow. Mrs.
Pons declares:

I claim:

1. A body-fitting brassiére which supports the breasts individually and
without effecting false forms comprising a pair of breast-forms and limp
material connecting the breast-forms and holding them in position upon
a wearer, each of the breast-forms being of an individual construction
and having an open-ended flat wire loop of resilient material capable of
being flexed to lie against the chest of a wearer, the wire of said loop
being substantially oblong in cross section with the broad dimension of
the cross section substantially in a plane . ..

2. A body-fitting brassiere which supports the breasts individually and
without effecting false forms comprising a pair of breast-forms, each hav-
g a resilient frame in the form of an open-ended loop which is more
flexible in directions perpendicular the plane of the loop than in direc-
tions at right angles to said directions of greater flexibility, said loop
being adapted to conform to the contour of the body and breast of a
wearer . . .

3. A body-fitting brassiére which supports the breasts individually and
without effecting false forms comprising, a pair of breast-forms in the form
of an open-ended loop adapted to conform to the body and breast of a
wearer, said loop comprising a steel wire more flexible in directions per-
pendicular the plane of the loop than in any other direction . . .

4. A body-fitting brassidre which supports the breasts individually
and without effecting false forms comprising, a pair of breast-forms and
pliant material connecting the breast-forms and holding them in position
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upon a wearer, each of the breast forms being of individual construction 1964

and having an open-ended loop of resilient material capable of being RowgrL

flexed when in use, said loop being more flexible in directions perpendicular 8 1&- S
the loop than in directions within the plane of the loop. . . IND'[.ISTRI.ES,
Inc.

Several times, during her cross-examination, Mrs. Pons __~
reaffirmed that, when made, the wire of exhibit 5A “wag DumoulinJ.
perfectly flat” (pp. 393-394). Exhibit 5A was the wire
inserted in exhibit 42, the completed Pons brassiére.

Any doubt whatever about the flat or rectangular shape
of the metallic ribbon in the Pons brassiére would be con-
clusively dispelled by the defendant’s consultant designer,
Mrs. Lillian Sayers who, at this question by Mr. Riches,
Q.C.:

Q. Would you please first examine that brassidre (the Pons model,
ex. 42), particularly with respect to the flat wire that is shown in
there, it does show a flat wire, I believe?

answers:
A. Tt does, this wire is flat.

And to a subsequent query:
Q. Does that look like the 8. & 8. Industries’ wire?

the witness acknowledges that:
A. Tt does look like the S. & S. Industries’ wire, but that is where
the similarity ceases.
Between those two metal bands, the difference, according
to Mrs. Sayers, is that:

. . . this wire (ie. ex. 5A), you are able to pull this wire at both legs
and keep going quite a distance. This sort of thing, there would be no
purpose to using this bra. It could not perform; it could not function . . .
(transeript, bottom line of p. 532, top of p. 533).

On page 534, by Mr. Riches, Q.C., for defendant:
Q. Having examined the brassiere . . . and the wire, would that wire,
in your opinion, support a breast?
A. No, T have just explained it couldn’t because it opens too readily.
It is very easy; with the slightest bit of pressure you can open
this considerably and this defeats the purpose for which the wire
is used in a bra.

Previously, Dr. Hone, undergoing his exhaustive examina-
tion-in-chief had testified on this identical subject, the Pons
brassiére, or rather on the peculiarities of its wire looping.
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fff To do so, Professor Hone had a wire made “with a ratio
Rm;}vnm‘ of 1 to 4 as far as width and thickness were concerned” tak-
S.&S. ing the measurements “right in the drawing” appended to
TNDUSTRIZS, Fixhibit 5A, which gave a ratio of 1 to 4. (transcript, p. 330).
Duraaalin J. The tests were carried out “in the same way, using the same
——  testing machine” as in the case of exhibits 36 and 37

(p. 332).

Exhibit 36, by the way, is an arcuate flat wire similar to
exhibit 21, of plaintiff’s make.

The upshot of those experiments materialized in exhibit
40, a flat wire possessing the same cross-sectional ratio of
dimensions as Pons, ex. 5A, and about which the expert wit-
ness reported that: ’

- On the transverse test for a deflection of 5/8ths, a load of one quarter
ounce was required. In a longitudinal direction for a deflection of 5/8ths
inch, a load of four ounces was required . . . (transeript, p. 331, bottom
line, and top of 332),

with a ratio of 1 to 4 for thickness and length, (p. 330) and
a ratio of flexibility of 16 to 1 (p. 332). The preceding ratios
in the Pons wire approximate closely to those of the 1956
Schwartz patent, ex. 1; and remained unchallenged by the
opposing party’s technicians.

One disapproving voice only was heard, that of Mrs.
Sayers, who, comparing exhibit 40, just described, with the
wire (5A) in the Pons brassiére, exhibit 42, said:

A. Tt (ex. 40) looks like it is approximately the same but this (ex.
40 again) is more rigid. You see the restraining influence (indicat-
ing); it seems to pull back.

Then to this remark of mine:

Q. According to you it would have the qualities which 42 lacked; it
is more rigd.

I was told: ’
A. Yes, it is more rigid. (with this further explanation relating always
to ex. 40) This has more rigidity . . ., there is a restraining influence,

in other words you feel the pulling back as you try to pull it out.

Tt is difficult to pull it gently. (transcript, p. 535).
Again, Mrs. Sayers’ concluding observation was: “No, I
wouldn’t care to use it (ex. 40) as a bra wire. This steel
does not have the strength that I would require in a bra.”
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Even though this lady’s opinion were not unfounded, the 1964

steel ribbon, ex. 40, made pursuant to the drawings of the RDZVELL
Pons patent (ex. 5A) shows a nearness to the defendant’s  8.&8.

brassiére frames such that the minute difference is unde- IND?S?IES’
serving of the privileged level of monopoly. - Dumoulin J

At long last, this paragraph brings to an end the review
of the evidence.

Ross F. Rowell, successful in his complaint, is entitled to
a measure of pecuniary compensation.

On August 13, 1959, the defendant’s attorney, Mr. Irving
Seidman, of New York, wrote to Hops-Koch Products,
Montreal, Rowell’s business style, a threatening letter, ex.
10, the ultimate paragraph of which follows:

You are hereby advised that unless you inform us within the week
that you will immediately cease and desist from the manufacture, sale
and use of such flat arcuate wires for use in brassiéres, you will leave me
with no other alternative but to forward the matter to my Canadian
agsociates for institution of legal proceedings for infringement of the
aforesaid patent.

In 1959, S. & S. Industries instituted an action for
infringement of patent No. 525-962, in the Supreme Court
of Ontario against the Robert Simpson Co. Ltd. of Toronto,
a large department store, one of the retail outlets for the
products of the plaintiff.

Next, the December 17, 1959, issue of the fashion paper
“Women’s Ware Daily”, ex. 11, diffused to its widespread
clientele the news of these Court proceedings.

Eventually, S. & S. Industries Inc. consented to discon-
tinue their law suit upon the joint undertaking of Robert
Simpson Co. Ltd., retailers, and Peter Pan Foundations
Ine., a Quebec corporation, manufacturers of the contested
brassiéres, to “. . . acknowledge the validity of the said
Patent . . . ” and not to “. . . directly or indirectly make,
use or sell the rigid arcuate steel wire brassiere frame of the
invention described in the said Letters Patent, and known
as flat brassiere wire . . . unless manufactured by the plaintiff
or its licensees”. “Dated at Toronto, this 2nd day of
February, 1960.” (ex. 64)
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Lgfﬁf Rowell testified that after publication of the law suit
Rozmn against the Robert Simpson Co. in Women’s Ware Daily,
8.&8. ex. 11, he received many telephone calls from alarmed
IND}I:-?IES’ clients, and lost not only Peter Pan Foundations as
Dumodling. Customers, but also his “American market” comprising
—  Exquisite Form of New York, purchasers of his in the States

and in Canada.

Under those circumstances, Rowell’s trade and com-
mercial good will surely did suffer serious losses.

Since, however, these damages were not particularized
during the trial, their apportionment, if the parties disagree,
is referred to the Registrar or a Deputy Registrar of this
Court.

In conclusion, the defendant acknowledges that its
patent’s inventive feature does not consist in the flattening
of round wire, something contemporaneous with the dis-
covery of steel itself. It lays no claim to any new species of
steel nor to any hitherto unknown processing formula.
Neither can S. & S. Industries urge as a novel and useful
step the inclusion of rectangular arcuate wire frames in
brassiéres.

So far back as 1931, the Pons Patent admittedly afforded
a sample of flat wire brassiére frames or “loops”, and,
possibly also, the Gluckin patent (ex. 5K) of November 6,
1945. Prior publication and knowledge have been proved,
antedating at least 23 years the model marketed by the
defendant. Therefore, the field left open for any wvalid
monopoly narrows down to S. & S. Industries’ restatement,
on page 4 of its brief, less assuming in ambit than the three
claims, of having devised a brassiére frame with “a ratio
of longitudinal extensibility to lateral flexibility that will
give stability to the wire when worn so that torsional twist-
ing does not take place.”

Entrusted by Marcus Schwartz with the practical appli-
cation of his paper specifications, engineer Carlson
impressed me as a thoroughly competent and sincere wit-
ness, and in no lesser degree, so did his contradietors, Drs.
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Johnston and Hone, as also Professor I. W. Smith, the other
expert for the defence.

At this closing stage, it would be fastidious to do more
than allude to the pros and cons of scientific evidence of
which I deemed it a duty to reproduce copious passages.

Mzr. Carlson upheld the accuracy of his clients’ patent.
Professors Hone and Johnston pointed out some significant
discordances between the printed theory and the material
findings.

Both unhesitatingly asserted, after repeated trials and
contrarily to the defendant’s patent, the existence of tor-
gional twisting at the ratios indicated in exhibit 1. They
lay the blame at Mr. Carlson’s door, namely, holding “the
wire frame at the mid-point (with a fixture or clamp) so
only one half would be flexible” (transeript, p. 796).

Dr. Hone’s criticism of this test comes anew to my mind:
“I would expect torsion to happen in any case when the
longer axig is in the plane of the arc. There is necessarily
a twisting that takes place because the material tends to
fall off from equilibrium into the other direction.” (trans-
seript, p. 934).

More significantly still, Professor I. W. Smith, the defen-
dant’s other technician, and equally eminent scientist,
shares the criticisms of his fellow expert’s tests as conducive
to inaccurate results.

In my humble opinion, a preponderance of evidence sub-
stantiates the view that the claims urged are not vindicated
objectively. This patent does not live up to those essential
requirements so ably formulated in Minerals Separation v.
Noranda Mines Ltd.* by the late President of this Court,
Mr. Justice Thorson, who wrote:

Two things must be described in the disclosures of a specification,
one being the invention, and the other the operation or use of the inven-
tion as contemplated by the inventor, and with respect to each the descrip-
tion must be correct and full . . .The description must be correct; this
means that it must be both clear and accurate. It must be free from avoid-
able obscurity or ambiguity and be as simple as the difficulty of descrip-
tion permits. It must not contain erroneous or mistaken statements . . .

1[19471 Ex. C.R. 306 at 316.

143
1964
——
RowEeLL
V.
S.&8S.

INDUSTRIES,

Inc.

Dur;):Hn J.



144 RC.del'R. COUR DE L’ECHIQUIER DU CANADA [1965]

E‘i‘_{ Finally, I believe that prior publication, exemplified by
RDZ;VELL the Pons Patent, occurred in 1931. If so, the defendant’s
S.&s. application in Canada, dated March 21, 1955, contravenes

IxpUSTRIES, 5 28 (1) (b) of the Act, hereafter cited:

NC.

28. (1) Subject to the subsequent provisions of this section, any

inventor or legal representative of an inventor of an invention that was

(a) ...

(b) not described in any patent or in any publication printed in
Canada or in any other country more than two years before
presentation of the petition hereunder mentioned, . . . may obtain
a patent.

Dumoulin J.

A scrutiny of the 1931 document discloses, in simple,
unassuming language to anyone skilled in the art, informa-
tion comprehensive enough to subsequently relegate into
the anonymity of workshop improvements the sententious
dabbling of the later patent.

For the reasons profusely elaborated, the Court orders
and enacts as follows: It declares null, void and of no effect
Letters Patent number 525-962, issued June 5, 1956, to
Marcus Schwartz, and since assigned to S. & S. Industries
Inec.; It also declares the plaintiff entitled to damages in
such amount as may be found on an inquiry as to damages
by the Registrar or a Deputy Registrar if the parties can-
not otherwise agree. The Court dismisses the defendant’s
counterclaim for infringement and its belated motion for
contempt of Court directed against Ross Frederick Rowell.
The plaintiff is allowed the costs of all proceedings after
taxation in due form.

Judgment accordingly.
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BETWEEN: 36_%
HER MAJESTY THE QUEEN ............ Prarvripr; APl
AND 36_31
April 9
CANADIAN PACIFIC RAILWAY _—
DEFENDANT.
COMPANY ... iiinnn..

Crown—Common carrier—Contract of carriage of goods-—Destruction of
goods—Derailment of train—Act of God—Duty to take precautions
against extraordinary events—Duty of ralway company to guard
agamst landslides when tracks pass through mountainous lerrain—
Burden of proof on party alleging act of God.

The plaintiff’s claim is for the recovery of the value of wheat which the
defendant as a public carrier had contracted with the Canadian Wheat
Board, a Crown company, as agent for the plaintiff, to carry in con-
formity with the terms of bills of lading to Vancouver, British Colum-
bia from various pomts in midwestern Canada. As the defendant’s
traimn carrying the wheat was travelling through the Rocky Mountains,
between Revelstoke and Kamloops, it came m contact with a landslide
which covered the tracks to a depth of from two to four feet for a
distance of about one hundred feet and was derailed, most of the
wheat in question being spilled out of the freight cars and lost. The
defendant realized $2,700 by way of salvage of some of the wheat.
The defendant demed hability on the ground that the loss was due to
an act of God, which was one of the exculpatory provisions of the con-
tract of carriage between the parties.

It was established by the evidence that weathering or rotting of the face
of Squlax Mountain eaused rock and rock dust to fall onto the 45°
sloping mountamnside below where 1t accumulated and formed a “talus”
or “talus slope” at the foot of which a gully led down through an area
of stones, earth and trees just above the defendant’s tracks. Following
a hot dry spell a heavy downpour of rain dislodged a large amount of
the debris at the foot of the cliff, which gathered mud and stones as it
flowed, with the consistency of a sloppy concrete mix, through the
trees below and over the defendant’s track. It was not disputed that
the slide was due to natural causes without human intervention.

Held: That although the landslide, considered by itself, was an act of God,
it does not necessarily follow that the cause of the accident was an
act of God. .

2. That whether there is a duty to take precautions against extraordinary
events depends on the facts in each case.

3. That 1t was entirely reasonable to expect the defendant to ascertain the
existence and condition of all potentially dangerous talus slopes, such
as the one on Squilax, since for a relatively moderate sum such
information was obtainable and, if obtained, it would probably have
enabled the defendant, especially when climatic conditions were such
as prevailed on the day of the accident, to take appropriate precau-
tions to avoud a collimon with a likely landslide.

4 That the defendant’s employees failed in their duty to locate poten-
tially dangerous talus slopes such as existed on Squilax Mountain and
then to be on the lookout for a sudden termination of any long hot dry
spell followed by a heavy rainstorm or cloudburst and to report such
91537—1
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1963 occurrences immediately, so as to enable despatchers to issue appro-
Tum Q‘UEEN priate warnings to train crews. )
0. 5. That the evidence offered by the defendant fails to exculpate it from
CANADIAN liability because it has not succeeded in discharging the double burden
Ift’ﬁgnég which rested on it of proving beyond reasonable doubt that the dam-

ages suffered were solely attributable to an act of God and that it
could not have foreseen and guarded agamnst the slide by employ-
ment of such amount of care and foresight as might reasonably be
expected of it in the circumstances.

6. That the plaintiff’s claim is allowed.

INFORMATION by the Crown to recover damages for
the loss of wheat as a result of a train wreck.

The action was tried by the Honourable Mr. Justice
Kearney at Victoria.

H.D. Monk, Q.C., R. Law and D. H. Aylen for plaintiff,
Frank E. Dent for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.

KrarneY J. now (April 9, 1963) delivered the following
judgment:

This action was instituted on behalf of Her Majesty the
Queen on the Information of Wilbur Roy Jackett, Deputy
Attorney General of Canada, whereby the plaintiff seeks to
recover the sum of $32,655.12, being the value of quantities
of Manitoba wheat which The Canadian Wheat Board
(sometimes called “the Board”), a Crown company, as agent
for the plaintiff, entrusted to the defendant in June 1958 at
various points in Midwestern Canada for transportation
and delivery to the said Board at the city of Vancouver in
British Columbia.

The plaintiff claims that the defendant as a public carrier
undertook for reward to safely carry and deliver the afore-
said wheat, as appears by twelve bills of lading which con-
stitute the contract between parties, and that it failed
and neglected to do. The defendant admits that the grain
did not reach its destination and was never delivered to
the Board but denies liability on the ground that its failure
to carry out its contract was because of a train wreck which
constituted an act of God.

Briefly, it may be said that on June 24, 1958 the defen-
dant’s train No. 85, consisting of 65 freight cars powered
by four diesel engines, at about 3 p.m. left Revelstoke,
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British Columbia, which with Kamloops, 128 miles west-
ward, formed the terminal points of the defendant’s
Shuswap Subdivision. When proceeding towards Kamloops
on the defendant’s single track main line at about 7 p.m.,
while rounding what has been dubbed an 8% reverse “S”
curve it reached mileage 86.7, which is near the foot of
Squilax Mountain, where it came in contact with a land-
slide which had a depth of four feet on the south side of the
track and two feet on the north side and extended along
it for 100 feet or more. As a result, the train’s four diesel
engines and ten of the twelve freight cars, covered by the
bills of lading, which were immediately in rear of the
locomotives, were derailed, keeled over the northern em-
bankment and slid down it for about 150 feet, spreading
their contents as they went. The two other cars though not
derailed were badly damaged, which caused their cargo to
spill out.

At the commencement of the hearing, it was admitted
and agreed between counsel for the parties that the aggre-
gate value of the wheat in question and the loss suffered by
the plaintiff amounted to $32,655.12; that the defendant,
by way of salvage, realized on the grain which was widely
scattered in mud and dirt a sum of $2,700, which it tendered
to but which was not accepted by the plaintiff; that the
defendant, as a public carrier, by reason of the aforesaid
bills of lading, became an insurer thereof; that until the
defendant made good its plea that the goods were lost due
to an act of God (one of the exculpatory provisions appear-
ing on the reverse side of the bills of lading) the plaintiff is
deemed to have established a prima facie case that in conse-
quence it was incumbent on the defendant, instead of the
plaintiff, to open the proceedings.

Counsel for the plaintiff argued that the evidence in the
case disclosed that the defendant had failed in several
respects to discharge the burden of proving that it was
justified in law and in fact to invoke a defence of act of God,
and even if it had succeeded in doing so it remained liable
for the amount of the claim because the proof clearly
established that its officers and employees were guilty of
negligence.

Counsel for the defendant, in his argument, recognized,
especially in view of the well established British and

9153713
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1_95’1 Canadian jurisprudence, that in order to rebut the presump-
Tre Queen tion which existed in favour of the plaintiff and discharge
Canepmay the onus which rests on the defendant it would be necessary

Il;;s;méz for him to surmount three obstacles. First, the defendant

7" must not only substantiate its plea that the damages claimed
Kearney J. were, in the legal sense of the term, due to an act of God—

" but even assuming this were done there would remain the

further burden of proving that the defendant as an insurer
of the goods carried was in no way negligent and took every
means reasonably possible to avoid or diminish the conse-
quences of such act of God. Lastly, that since the defendant
was vis-a-vis the plaintiff in a position of a bailee it was
incumbent on the Railway to produce either the grain which
was shipped or, in the event of an accident, the equivalent
in money of what the defendant was able to realize on
whatever grain was salvaged.

As I mentioned during the hearing, this last item presents
no difficulty and can be disposed of immediately. It was not
contested and I consider that the $2,700 offered by the
defendant, but refused by the plaintiff, as appears by the
defendant’s witness J. C. Oliver, represented the most that
could have been realized by way of salvage on the plain-
tiff’s wheat which lay scattered in mud and dirt.

Before examining the proof submitted and in order to
better appreciate it, I will refer to two leading cases deal-
ing with the question of when and to what extent a common
carrier may effectively make the defence of act of God.

What constitutes an act of God in the legal sense, accord-
ing to the British jurisprudence, was succinctly defined
many years ago in Nugent v. Smith'. The facts were as
follows.

The defendant, a common carrier by sea, received from
the plaintiff at London a mare to be carried to Aberdeen
for good and valuable consideration. In the course of the
voyage the ship encountered rough weather, and the mare
received such injuries that she died. The jury found that
the death of the mare was to be aseribed to injuries caused
partly by the rolling of the vessel, partly by the struggles
of the animal occasioned by fright.

Held, reversing the decision of the Court below, that the defendant was
not liable for the death of the mare.

1(1875-76) L.R. 1 C.P. 423 at 444,
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The case has been regarded as the leading one on the sub-
ject because of the following rule which it laid down in
respect of the responsibility of public carriers. Mellish
L. J. stated that James L. J. concurred that the decision
of the Court below must be reversed, and desired to add
the following observation:

The act of God is a mere short way of expressing this proposition. A
common carrier is not liable for any accident as to which he can show
that it is due to natural causes directly and exclusively without human
intervention, and that it could not have been prevented by any amount
of foresight and pains and care reasonably to have been expected from him.

This case and other British jurisprudence dealing with
an Act of God are referred to as follows in Halsbury’s
Laws of England, 2nd ed., vol. 7, p. 210, para. 294.

An act of God, in the legal sense of the term, may be defined as an
extraordinary occurrence or crreumstance which could not have been fore-
seen and which could not have been guarded against; or, more accurately,
as an accident due to natural causes, directly and exclusively without human
intervention, and which could not have been avoided by any amount of
foresight and pains and care reasonably to be expected of the person sought
to be made liable for 1t, or who seeks to excuse himself on the ground of it.

The occurrence need not be unique, nor need it be one that happens for
the first tume; it is enough that it 1s extraordinary, and such as could not
reasonsbly be anticipated. The mere fact that a phenomenon has hap-
pened once, when it does not carry with it or import any probability of a
recurrence—when, in other words, it does not imply any law from which
its recurrence can be inferred—does not prevent the phenomenon from
being an act of God. It must, however, be something overwhelming and not
merely an ordinary accidental circumstance, and it must not arise from the
act of man.

To the same effect, see also Salmond on Torts, 12th ed.,
p. 570.

Insofar as the Canadian jurisprudence is concerned, the
rule laid down in Nugent v. Smith, supra, was followed
by the Supreme Court of Canada in Canadian Northern
Quebec Railway Company. v. Pleet'. See particularly
p. 1117 where Duff J. (as he then was) quoted with
approval the statement made by Mellish L. J. above
referred to.

The case was one wherein potatoes had been frozen in
transit notwithstanding that the railway had installed
lamps in the car in which they were shipped. The Court
held (Davies, C. J. dissenting) “that the Railway had
failed to see that the lamp wicks were trimmed and kept
in good order and thus failed under the circumstances to
discharge the onus resting upon it as a public carrier.”

1[1923] 4 DLR. 1112,
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A convenient digest of the Pleet and the Nugent

Tue Quesx cases is also contained in Canadian Encyclopaedic Digest

V.
CANADIAN
PacrrFic
Rrv.Co

Kearney J.

(Western), 2nd ed., vol. 3, p. 295, para. 36, under the
heading of “Common-Law Exemptions”.

As mentioned by counsel for the parties, notwithstanding
that previous wrecks due to slides have occurred on the
defendant’s track in the rocky mountains, the instant case
is the first of its kind to come before this Court, and on
that account I propose to review the evidence at greater
length than might be otherwise the case.

What might be called the documentary proof consists of
sample copies of bills of lading (Ex. 5) which constitute
the contract between the parties; a government map
(Ex. 6) whereon Civil Engineer G. G. Fyke, one of the
defendant’s nine witnesses, has indicated where the accident
occurred; a bundle of photographs with descriptive titles
taken and produced by Dr. H. Q. Golder, C.E., one of two
witnesses called by the plaintiff, which, inter alia, contain
a long range view of Squilax Mountain and the instant
railway track (Ex. 8), together with close-ups of scenes

and objects some of which gave rise to conflicting evidence.
Insofar as determining what was the cause of the slide,
I do not think on the evidence this is open to question.

The defendant proved that there was no habitation on
the mountain and it was not suggested by the plaintiff
that the slide was triggered by any act of man. Further-
more, we have the evidence of G. G. Fyke (supra), employed
by the defendant as assistant district engineer for its
Pacific area and who was delegated to investigate this
matter, and that of Dr. H. Q. Golder (supra), an experienced
expert specializing in soil mechanics and geotechnical pro-
cesses, who carried out a similar survey on behalf of the
plaintiff. Both were of the opinion that it was caused by the
following acts of nature: the weathering or rotting of the
face of the steep cliff on Squilax Mountain caused rock
and rock dust to fall onto the 45° sloping mountain side
below, where it accumulated and formed what is called in
geological language a “talus” or a ‘“talus slope”. At the
foot of the above-mentioned acecumulation a gully leads
down through an area where there are stones of various
sizes, earth and some trees, just above the defendant’s
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railway track. Following a hot dry spell, a heavy down-
pour of rain dislodged a large amount of the debris at the
foot of the cliff, which gathered mud and stones as it
flowed, with a moisture content likened to a sloppy con-
crete mix, through the trees below before sweeping onto
and over the defendant’s railway track where it descended
for about 150 feet down the opposite slope towards the
public highway, which skirts the bank of the South Thomp-
son River.

I think it is clear that, considered by itself, the slide must
be regarded as an act of God. But we must now examine
whether on the proof made it can be said that the accident
and the consequent loss suffered by the plaintiff was directly
and exclusively due to the slide; whether it could have been
foreseen or guarded against and in what respect, if any, was
the defendant negligent.

As might be expected, of the nine witnesses called by the
defendant those who had the most direct knowledge of the
circumstances concerning the accident were Engineer
V. J. Crosby, Head-end brakeman E. Nellis and Fireman
G. Z. Bede, who were located in the cab of the leading
locomotive. Two other members of the crew, the tail-end
. brakeman and the conductor, were located in the caboose
and formed the balance of the crew, but they were not
heard as witnesses. J. J. Birkheim, who was section foreman
and responsible for the maintenance of the track between
mileage 83 and mileage 89, although he did not see it until
afterwards, was within less than a mile of the accident when
it occurred. He was the sole witness to testify in respeet to
the time and the duration of the rain storm which triggered
the slide.

The three occupants of the cab gave evidence which had
much in common. They were well-acquainted with the
reverse curve “S” where the accident occurred and, except
for V. J. Crosby, were easily able to identify it on photos
which had been taken in 1960.

Immediately following the accident, under the direction
of G. G. Fyke a sharp corner was cut off. See Exhibit 3,
which looks east, being the direction whence train No. 85
had come, and on the right-hand of the photo can be seen
an excavation where a protruding embankment had been
cut back to the extent of fifteen to twenty feet from the
track.
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1963 As appears by Exhibit 4, which was taken from about the

TH;Q;EEN same place as Exhibit 3 but looking west, being the direc-
Canapaxe 1100 in which the train was going, the fill from the afore-
PAcméc said cut was used to widen the embankment and was
Rex. Go. deposited immediately behind the white signal post on the
Kearney J. right-hand side of the picture. This extension also marks the

place where the locomotives slid down the embankment.

Likewise, on the left side of Exhibit 4 may be seen an
electrically operated warning fence which was installed
more than a year subsequent to the accident. It functioned
as follows: if debris slid down against the fence it would
not only light up the two signal posts on each side of the
track at the near end of the fence but, according to Albin
Thors, roadmaster of the area in question since 1950, it
would also put into operation a red danger signal at mile-
age 85.3 on the east side and a similar one to the west at
mileage 87.2.

Engineer Crosby, on being questioned in respect of the
above-mentioned exhibits, had some identification difficul-
ties which are readily understandable: Less than a year
after the accident, he was given a different run and between
then and the date of hearing he had never seen the slide
fence which was installed more than a year after the
accident.

On examination in chief, engineer Crosby stated that on
the date of the accident he had been in the employ of the
Railway for 39 years and an engineer for the last fifteen
years; that he was sitting in his accustomed place on the
right-hand side of the cab of the leading locomotive and
his brakeman and fireman were on the left-hand side, sitting
one behind the other; that before leaving Revelstoke at
3.10 a terminal test of his train had been made and another
inspection was made later at Canoe, and on both occasions
the brakes and valves were found to be in satisfactory con-
dition. En route he had several occasions to use his brakes
and he found them in good order. He stated that in the
area the maximum speed allowed for a freight train was 30
miles an hour and that on arriving at 7 p.m. at the reversed
“S” curve his train was on a one per cent downgrade and
travelling at 28 miles an hour. Shortly thereafter and when
they were some 400 or 450 feet away from the slide, the
brakeman and the fireman suddenly shouted, “Slide!”, and
upon thrusting his head out of the window he saw it and
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he did all he could to bring the train to a stop by jamming
on his brakes. At the same time he shouted to his assistants
to get away from the window and hold on on the control
panel, which was in the centre of the cab. This timely warn-
ing, T have little doubt, was largely instrumental in saving
the trio from serious personal injuries because (as subse-
quent events showed) only the fireman suffered injuries
and they consisted of cuts on the head which required but
a few stitches.

The witness stated that when the fireman called out
“Slide!” the speedometer showed 28 miles per hour and at
the time they hit the slide, to the best of his judgment,
the train was going about 20 miles per hour. After hitting
the slide, he said his engine and the three others keeled
over to the right and slid down the embankment.

In his opinion, under good rail conditions he was capable
of stopping his train within 1,000 to 1,300 feet; on wet rails
some greater distance would be necessary. I might here say
that, according to Bruce McGull, supervisor of air brakes
for the Pacific region, called by the defendant, was of
the opinion that under perfect conditions it would require
1,143 feet to bring the train in question to a stop and
that if conditions were adverse a greater distance would
be necessary. The defendant also called another expert,
Victor Hooley, a former engine driver and foreman of road
engines who had been in the employ of the defendant
company for over 40 years, who stated that under dry
conditions it would require 1,300 to 1,500 feet and on wet
rails another 450 to 500 feet to bring the locomotive to a
stop.

Speaking of weather conditions, engineer Crosby stated
that coming from Revelstoke it was showery and squally.
On approaching the scene of the accident he could see across
Shuswap Lake and thought that most of the storm was
over on the opposite side of it. The area had suffered a
long dry spell and to the witness’s knowledge the spotting
rain which was falling at the time of the accident was the
first which had occurred for at least a month to six
weeks.

The last train he met before coming to the slide was at
Carlin, which is 10 or 11 miles east from the scene of
the accident, and it apparently had passed mileage 86.7

successfully. When cross-examined, he stated that he knew
91537—2
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of no previous mud slides in the area but that about two
years previously there was snow and maybe a few rocks
which came down east of that point. In answer to the
question, “How far east?”’ the witness answered, “Oh, 1
would say about 14 car lengths, which would be, maybe,
in the neighbourhood of 1,400 feet probably.” Since (as
the witness stated elsewhere) a car length is 40 feet, his
answer is somewhat confusing.

In relation to passenger trains he said that, if there
happens to be a bad spot, we have a watchman patrolling
the track, but there was no patrol in the area at “that
time of year”; a night watchman was there in the spring.

At a dangerous spot, known to be such, a slowdown
order is issued. Where the accident occurred was not known
as a bad spot, and if it had been, a slowdown order to
15 miles an hour for a distance of 2,000 yards would have
been issued. He had received no such order on the day
of the accident.

Unlike unit “A” type diesels used in passenger service
where the cab is in the forefront and the crew has a
clear unobstructed view of the track ahead and the terrain
to right and left, the cab of train 85, which is a general
purpose one, is in the centre of the locomotive. Owing to
the projecting snout of the engine, the vista of the crew
is restricted—the engineer being on the right-hand side
of the cab has an inferior view of the left-hand side of
the track. By the same token, the brakeman and the
fireman have a better view of the left side than of the
right.

The witness recognized on Exhibit 3 two white posts.
The first one, nearest the camera, appears near the belly
of the loop in the track, a little on the left of a birch tree,
and which, though not measured, appears to be about mid-
way from where the wreck occurred and the post farthest
from the camera. This latter white post is a signal block
for eastbound traffic; it appears on the left-hand upper
corner of the picture, near the gap in the trees and a
little to the right of what appears to be the crossbars of
a telephone pole and which, by measured distance, was
found to be about 1,100 feet from the point of collision.

The witness was asked whether, at the time of the
accident, before going into the “S” curve, by looking slightly
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to the right, instead of straight ahead, he could see the
site of the slide; his reply was, “Not to my knowledge;
I mean, there is trees, obstructions, birch trees and every
kind of trees and a line of poles too, and I don’t see
how any man could ever see it”, and he was positive that
he could not have seen the slide 1tse1f

The witness stated that at the time of the accldent
although it was getting dusk, the visibility was very good,
except for some shadows where the slide was.

L. E. Nellis, the brakeman, and G. Z. Bede, the fireman,
gave evidence very much along the same lines as the engi-
neer. The brakeman stated that the reason why he could
not see the slide from more than three or four pole lengths
away from where he was on the left-hand side of the
cab was because the bank on the same side blocked his
view and as soon as he saw it he shouted, “Slide!” to the
engineer, who looked out his window and applied all the
brake facilities available.

The accident occurred around 7 p.m. and at that time the
weather was cloudy and it was raining slightly. No need of
windshield wipers. When they left Revelstoke it was very
hot and coming over they ran into rain, “kind of squalls”.
When they hit the slide they went through it about half
way and he thought the weight of the train would pull it
through it. The mud on the left side was higher than on the
right and the engine was lifted off the track and was
veered down the right bank.

He remarked that since the accident a lot of changes
had been made—the cutting back of the bank, the widening
of the track and the erection of electric fence—and the
visibility may be better now. The witness said there are
some places more dangerous than others and “we are
notified to keep a watchful eye on them.”

The fireman (Bede), speaking of the weather at the time
of the accident, said it was cloudy and there might have
been a few drops of rain but nothing very much. On the
way over they had a few showers. Prior to June 24 “we
had a dry spell for a month or so.”

The witness also stated that, although he had never made
a test of it, especially at the speed the train was moving,
the slide could not be seen sooner than 300 or 400 feet
back. It might be seen from further away now but not at

the time of the accident.
91537—23%
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11“3 John Jack Birkheim, section foreman, was employed by
Tee Queen the defendant to maintain the track between mileage 83
CANIBIAN E.lnd 89. His hours of work were from 7 a.m. to 4 p.m., sub-

Pacrriec  ject to be on watch at all times for anything which might

Rlﬂo' happen to the track. Prior to the accident a very dry spell
Kearney J. had occurred. He lived at Squilax in a section house at
" mileage 87.5 and on June 24 he had been working around
Elson yard at mileage 84. While passing on his handecar
mileage 86.7 about 3.35 p.m. he observed nothing unusual.

Among his duties was to check and keep culverts clear,

and at mileage 86 there is a 3l-inch wide culvert which

goes under the rock at the mouth of the gully, where the

subject “mudslide” occurred (Ex. A), which he had cleaned

in the spring and which was all clear prior to the occurrence

of the slide. When he arrived home at 4 p.m. no rain had

yet occurred but the sky was clouding up in the west,
something which he welcomed because it had been dry
weather for so many weeks. About 6.30 p.m. a heavy rain

started which lasted not very much more than 20 minutes

but during which the witness said, “She really came down.”

When asked as a result of the rain did he have any concern

for his track, he answered:
No, I had no concern. As far as the track is concerned, I figured every-

thing was safe; but our duty is when a storm comes up like this, we are
supposed to patrol the track. '

The witness got ready to go out patrolling and after the
storm was over he saw from his house, at about mileage
87.2 or 87.3, a red block signal governing westbound traffic
which showed that an approaching train had left -Elson,
which is four to four and a half miles to the east of Squilax.
He waited for about 10 minutes and when it did not show
up he “tried to get hold of the operator to find out about
trains and I could not get through: there was no line. The
line was out.” He then walked a little east of his home to
the aforesaid red block signal, where there is a dispatcher
phone. The line was in good order and he learned that
train 85 had been wrecked and 14 cars were supposed to be
off the track. He then went up to see it and, omitting details
given by other witnesses, he described it as “an awful bad
mess”’ and stated there had been no previous slide within
his area which he had patrolled during six years.

The witness stated that the last train which passed his
house did so about an hour before the accident. He could
not remember the number of it but it was going east and
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apparently was not involved in any accident. I will have
reason to comment on this evidence later.

When it was drawn to his attention that, at any rate,
since, changes had been effected apparently one could see
the scene of the accident from the gap in the trees on the
extreme left of Exhibit 3, the witness answered:

Maybe you could see now but you could not see then, but it would
only be for a spht-second, and you could not tell whether there was some-
thing on the track or not unless it were marked by a warning signal.

Albin Thors, who had been roadmaster since 1950 and
had been 33 years in the employ of the Railway, at the date
of the accident was the roadmaster in charge of the main-
tenance of the track and right-of-way and inspected it once
or twice a week. An assistant roadmaster (he has two)
patrols the track daily. On the day of the accident he had
passed mileage 86.7 at 5 p.m., two hours before the accident.
He was sitting in the cupula of the caboose on a train which
was moving eastward and was looking over his territory. The
weather was very hot and cloudy and after he got home
to Salmon Arm at mileage 63.5, roughly 24 miles east of
the point of the slide, a cloudburst occurred. In answer to
the question whether the section foreman is required to
take any special precautions in a rain such as he deseribed
took place, he replied, “It is up to the section foreman to
use his own judgment in a case like this.”

He did not know whether the rain storm he had seen

was the same one that John Jack Birkheim, the section
foreman, had seen at Squilax.

When on cross-examination the witness was asked if he
thought the road-bed on the day in question was safe, he
answered, ‘“Yes, the little rain we had didn’t seem to
amount to anything that anybody would be alarmed over.”

Q. Now you knew of no unusual rain in the area; you knew of none?
A. We had the cloudburst that—

Q. Up at Salmon Arm?

A. Yes.

Q. But I am talking about Squilax.

A. No. I don’t know any about Squilax at that time.

Asked what does he do to protect the track against
slides, he said, “It is an impossibility to protect it. We
always try and prevent the slides, if it can be done.” They
set up some means of warning at places where there is
a serious danger, they sometimes build sheds over the
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1963 track and they have built warning fences, like the one in
—— R .
TaeQueen the instant case, and they usually take down the rocks if
Camapuy it i8 unsafe, if it is loose rocks; and sometimes build con-

Ilgfgrgg crete shields to catch a slide before it gets to the track.
27" His Company had never attempted to stabilize the soil by
KearneyJ. gpraying a cement mixture on it such as is sometimes done
" on highways as well as railways, and sometimes put revet-
ments of concrete to stop it further up the hill.
Q. And mounds to divide the slide so it won’t reach the track?
To this last question the witness answered, “It can be
done, yes.”

All of the foregoing, he admitted, are recognized pre-
ventive measures if you know you are in an area where
there may be slides. Questioned on use of patrols, he said:

A. Oh yes, it is up to the section foreman to patrol ahead of the
passenger train or if the weather is bad. If the weather is—we get
a storm—it is up to the section foreman to use his own judgment
to get out to protect, to patrol ahead of the passenger train,

. And he is expected to do so but he is not expected to patrol ahead
of a freight train?

. If the weather is bad enough.

. So that you do some patrols for passenger trains that you probably
don’t do for freight trains, is that fair?

. Well, we pay more attention to the passenger, of course, but if the
weather is such that if it is a stormy weather and a lot of rain, why
the foreman usually goes patrolling in front of the freights as well.

- O P O

The witness stated that “about a mile east where the
accident occurred we get snow slides there at times and
insofar as earth slides they had one slide at mileage 85.4
some time in 1961.” He did not think anything of it as it
only covered the track to the extent of one foot.

Victor Hooley, whose evidence in respect to stopping
distance I have already referred to, when asked if, from
his past experience as an engineer, he were sitting in
the engineer seat he could see the spot where the accident
occurred from the signal box (top left corner of Ex. 3;
it is more plainly seen on Ex. 12), his reply was, “You
can hardly see down there at all and one could not see
the rails where the accident has occurred or a mud slide
on the track.” Notwithstanding the changes which had been
made since the date of the accident, he thought the
visibility remained much the same as it was before.

He also added that if the emergency brakes were put
on at the corner where the eastbound signal appears (1,100
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feet away), the train could not be stopped by the time %
it reached mileage 86.7. When asked: TaE QUEEN

Q. Do you thirk it is safe to go around a corner at a speed where, if e ANZ)IAN
there is an obstruction before you around the corner, you can’t Pacrric
stop? Ryy. Co.

A, That is not even thought of. If you did, you would go crazy. Kearney J.

He said that to his knowledge “there was no previous —
large mud slides, that the first mud slide was the one that
had occurred at mileage 86.7” and if minor slides had

occurred he had never heard of them.

G. G. Fyke, whose evidence I have already mentioned
in connection with the cause of the slide, was the last
witness called by the defendant.

This witness, who testified at considerable length, stated
that he arrived on the scene before 7 a.m. on the morning
after the accident and he observed that the slide covered
the 30-inch corrugated metal culvert but only penetrated
it to the extent of about 18 inches, which shows that prior
to the accident no water went through it.

He could find no record of a mud slide at the location
of the accident.

In reply to the question, “Why did you recommend the
erection of the slide fence—were you fearful of slides?”,
the witness answered:

No, I don’t expect that there will be further slides here unless there
are exceptional weather conditions and dry spells for accumulation of rock,
dust and small rocks in gulleys on this rock face. But the reason why it was
installed there is that we cannot anticipate any slide there. It is entirely
dependent on the weather conditions, the nature and the cycle of the
weather conditions. And there is no way of protection from this; although
it may never actually be used, it is the best protection we could devise
to give some warning to the trains coming that there may be a slide in
that point, if it does occur.

Q. Was it put in because you had a slide there?
A. Yes, it was put in directly as the result of this one slide.

On cross-examination the witness was asked what he
thought of the theory that in areas such as the instant one
over a period of years (it may be many years) debris
talus rock, and the like, in dry seasons accumulates until
ultimately something triggers the slide; he replied, “This
point is a very unlikely candidate for a mud slide.”

Q. Then also in some areas if you know there is a dangerous area, you
could make it slide, could you not trigger it when it is not going
to do any damage, as we can do it like they do with snow
avalanches?
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A, Well, 1t 1s pretty difficult, that is what I am saying. Some rock com-
ing off and you go and scale it or blast it to bring it down under
control.

. Now what you have done at this site of the slide we are talking
about 18 to put in a slide fence?

. That 18 correct.

. Now this does not stabihize it, it merely gives a warning if a slide
oceurs.

A. That is correct.

H P L

The witness testified that when the train was in the
vieinity of the eastbound block signal (Exhibits 3-12) it
was possible for the engineer, on the 24th of June, to
see the point of the slide which was 1,160 feet away, but
because his cab is set back in the middle of the engine and
its nose restricted his view he could do so for less than
a second and then only by looking to his right instead of
straight in front of him. He added that the excavation on
the south side of the track had slightly improved the view.

The witness mentioned that the talus in question was
resting on a 40° slope and that a rainstorm would trigger
material built up on such a slope. “Quite often you also get
slides directly off the rock faces, and quite often where there
are water courses.”

Survey photographs can be obtained from government
sources but in his opinion they are not conclusive.

He said an awful lot of potentially dangerous areas exist
in British Columbia. Some railway companies such as
the Pacific Great Northern and the Canadian National have
systems of finding areas that are potentially dangerous by
survey or drilling. The defendant Company is doing it in
some places but they don’t go into a place where there
has not been any history of a slide and unless something
has occurred that would lead the Company to believe there
is going to be a slide there.

Speaking of maximum speed, the witness said thaf,
although the maximum speed for passenger trains is
35 miles, there are many places where they are required
to go slower.

In order to re-establish train service over the scene of
the accident required just two days, but to make the cutting
and widen the embankment required about two months’
work.

The cost of the accident to the defendant was $174,000.
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In the opinion of the witness if it had been possible to 1963

reduce the striking force of the train to, say, 5 m.p.h,, Tm:é_t;mn
“one or possibly no diesel units would have gone down o, ¢

the bank—one diesel would not drag the whole darn train.” I%’Acmérg
LY. .

There remains the evidence led by the plaintiff. —_
I have already dealt with a small portion of the Keaff_yl

testimony given by Dr. H. Q. Golder which concerned the
cause of the slide. The background of the witness is as
follows: He received his engineering degree from Liverpool
University, England, in 1932 and his doctorate from the
same University in 1940. He worked for some years in
Government Research Stations in England and for five
years at the Building Research Station, where he dealt with
soil problems. In 1958 he started his own consulting prac-
tice and in that year he made his first study of soil problems
in British Columbia. The following year he took up
residence in Canada, where he has continued working in
his chosen field.

Dr. Golder, in his additional evidence, stated, inter alia,
that new techniques are available since the war and are
used by many highway departments in Canada and the
United States in respect of locating and grading potentially
dangerous talus slopes the accuracy of which is, to some
extent, dependent on the man’s experience who is doing
the work.

He first visited the scene of the talus slope in issue in
March 1960 when he took the instant photographie exhibits.
His next visit was in April 1962. Because the slide behaved
like fluid as opposed to tumbling rock or soil, the witness
described it as a debris flow slide which, due to continued
weathering, builds up until, as often happens, the weather
triggered it into motion. To the question, “What would
you have recommended had you known that the Squilax
slide was potentially dangerous”, he replied:

Although there are probably more, the following two remedial
measures may be taken:—

1°—Catch the slide by a deep excavation near the bottom of the slope,
where it would be somewhat downhill, so that you make a hollow sort of
saucer with a raised hip; and by making provisions for drainage, for water
to get away when there is no slide imminent.

2°—Funnel the several gulleys into a bigger gulley and replace the
thirty inch culvert by a bigger opening, e.g., a 50 feet bridge excavating
down to rock so that the slide could go through.

On a very rough estimate the cost of the first method would be in
the order of $100,000 and the second might be twice that amount.
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On being questioned how potentially dangerous slides

Tmﬁ;mu not known to be such could be located and graded and

.
CANADIAN
PacrFic
Rry. Co.

Kearney J.

whether such a slide like the instant one could be reasonably
anticipated, he expressed the following opinion.

To locate potentially dangerous areas, start by using
aerial stereoscopic photographs and by studying them, you
could certainly check the areas which were not dangerous
and you could pick out areas which are most dangerous.
Next the findings should be checked on the ground by a
soils engineer, and preferably a pleistocene geologist. The
third stage, a more detailed investigation and possibly
including drawings at the points where the engineers had
decided there was a real danger, in order to properly
classify the slide.

Assuming five hundred miles of track, aerial photograph-
ing would cost about $5,000, and assuming that half the
territory were classified as safe, it would cost about a
further $20,000 for the more detailed survey.

Railways in England, where a lot of the witness’ experi-
ence occurred, do this sort of thing.

His experience in railway work is not extensive in Canada,
but he knows the problem is similar where highways are
concerned, and that a lot of the above type of work is done
on a continuing basis in British Columbia.

In respect of foreseeability and locating potential slides,
Dr. Golden stated, “Well, one can say in a certain area a
slide will happen sooner or later. There are other areas
where you think there might be but you are not absolutely
certain.”

Q. Now, what would be your view in this respect of the area at Squilax
which you looked at?

A. There there is a difference between my opinion on the two
occasions that I visited it. On the first occasion one area was
covered with snow, and I was not able to see the ground, but I saw
that last Sunday, and there is there a big talus slope which is poten-
tially very dangerous. It is obviously going to move down at some
time. Now, how far it will go when it moves is more difficult to say.
Some of the slides may stop on the rather flatter area that I men-
tioned earlier, but there is a big chance they will come down and
through the small gulley where the previous slide occurred and
cover the track again.

The witness elaborated on the photostatic exhibits most
of which bear descriptive titles. He observed that Exhibit
8 entitled “General view of Squilax mountain looking north”
should read “looking south”.
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When he took the photos in 1960 he repeated that there
was snow on the ground, but on his second visit in 1962 it
was clear and he investigated for 1000 yards on either side
of the slide and found no other talus slope. He saw no leaves
covering the debris lying among the trees, a little above
the track, and formed the distinet impression that quite a
lot of material had moved down in the last two years but
stopped short of the track. He also saw along the side of the
track at the foot of the gully (Ex. 11) about 100 cubic
yards of material which was not there two years before.

In cross-examination he stated that he did not go above
the vertical cliff where there is a flat area but only to the
foot of it where he saw the instant talus slope 200 yards
across and which is the reservoir from which material is
fed into the gulleys.

Asked if it was possible that two 50-foot bridges would
be required instead of one, he replied, “It is possible. I don’t
know, I can’t say that it is not possible.”

Q. That is right. So that it is fair possibility you would have—twice
$200,000 of twice whatever the cost each bridge is going to be?

A. Yes, but you could find out information for very little money.

Q. How many talus slopes would you expect to find on the C.P.R. line?

A. T have no idea but I could give you a very fair answer within a
month of studying the aerial photographs.

On re-examination, speaking of the eastbound block
signal (Ex. 3), the witness measured and paced off the dis-
tance between the spot where the accident occurred and
the eastbound signal post (Ex. 3), which measured 1100
feet. He then looked in the opposite direction, back to where
the pictures had been taken, and he could plainly see the
two white posts belonging to the electric warning fence.
Although the track itself was not visible, in his opinion a
higher object, such as the slide, could be easily discernable.

The second and last witness called for the plaintiff was
Reginald Cameron Thurber, civil engineer, a graduate of
the University of Alberta in 1949. He specialized in soil
mechanics and stabilization. He was with National Research
Council and Provincial Research Council, then went to
British Columbia, Department of Public Works, as
Materials Engineer, where he spent 50% of his time on
landslide problems. During the five years preceding the trial
he had his own consulting practice. The witness had no
personal knowledge of the Squilax slide and spoke from
other experiences in British Columbisa respecting the means
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available to ascertain when slopes are potentially dangerous
Ter Queex in relation to slides.

Q.

A,
Q.

Q.
A,

Now, will you tell us, are there any means available whereby one
can ascertain when slopes are potentially dangerous in relation to
shdes?

Yes, definitely.

Will you tell us first of all what types of surveys you make for
that type of an area, so to say, a railway line?

. Yes. Well, taking one particular railway, for example, the railway

found that their maintenance costs and difficulties with deraillments
and slides and so on, was quite excessive; besides they would have
to spend money to ascertain what could be done to reduce this
problem and asked us to make a survey of it, both the active slide
areas and potentially—areas of potential difficulty, which we did,
both by the use of aerial photographs and by detailed study, by
traversing the track on a speeder, stopping at areas where we felt
there might be some problem, by visual inspection. We carried out
further studies of these various areas, classifying them in quite a
few different categories as to their potential danger.

. Would it be fair to say you categorized them in degrees of urgency?
. That is correct, yes, and subsequently the railway have acted upon

our recommendations that the most urgent areas be studied first,
and we have carnied out complete investigations, giving reports on
the investigation and what we would recommend to stabilize the
area, and then they have carried out the stabilization work.

Do you mind telling us what railway this is?

The initial raillway we started with five years ago was the Pacific
Great Eastern Railway.

Commencing in November 1959, the witness said he did
the same type of survey for the Canadian National Railway.

Q.

A.

Could you give us some statement as a basis of charging so we
could form an estimate of cost on a thing like that?

I would say initially, of course, any railway in British Columbia has,
I believe, well over 50% where you really can just look at the air
photographs quickly and almost eliminate it, therefore half of the
railway would require detailed investigation, and I think that—I
believe on the PGE, for example, we covered—it has a raillway line
of about close to 760 miles, and to cover half of that in detail and
make a complete list, a plan of the various items required, and we
have to give costs on our investigation for each of these sections, I
believe we did that for well under about $3 or $4,000, I would say,
just on a guess. It was under—I would say it was under $5,000?

For this sum, the witness said, the railway would have
obtained the services of witness as a principal soils engineer
and the time of his organization’s geologist to travel up the
line and inspeet various areas, detailed notes and a report
giving a brief description of the areas that we felt were
potentially dangerous, listing the degree of urgency and the
reasons why and including the cost for carrying out further
work, the whole contained in a bound report complete with
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maps and photographs. The photographs can be obtained
by anybody, the witness had them out on loan from British
Columbia Provineial Government Surveys Division, which
has pretty well photographed the whole of the Province
from a fairly high altitude. Similar ones may be obtained
from the Dominion Government.

Q. You have completed both those surveys?

A, Those as far as railways were completed the first season pretty
well. For example, on the Canadian National Railway, we were
concerned with the section between Jasper and Prince Rupert and
we took a section where they were having the highest record of
the problems pretty well in the McBride region towards Prince
George, and another section from Smithers to Prince Rupert, and
there are sections that we have never made this same survey
because it was just pretty well a flat river bottom area and there
were no history or record of any trouble.

Has the defendant established the first prerequisite of its
plea, namely, that the accident was due to natural causes
directly and exclusively without human intervention?

As noted earlier, it is not disputed that the slide was due
to natural causes without human intervention, but one must
examine what caused the accident, and the two are not
necessarily the same.

As pointed out by counsel for the plaintiff, we are not
dealing here with a case where a slide engulfed the train,
but one wherein the slide had occurred and deposited itself
on the railway track and the train ran into it. It clearly
follows, I think, that while the slide was an act of nature
the operation of the train which resulted in its collision
with the debris on the track was a human act.

Now, with respect to the second prerequisite, namely,
was the loss suffered by the shipper due to something which
could have been prevented or guarded against by any
amount of foresight, pains and care reasonably to be
expected of the defendant?

In examining the question of foreseeability I would first
refer to the evidence of G. G. Fyke because I think as
assistant engineer for the Pacific area he possessed a con-
siderable technical knowledge and he and those senior to
him in rank and authority in the engineering field of the
Company had more responsibility for foreseeing the acci-
dent, if this were reasonably possible, than the other wit-
nesses of the defendant who belonged to a lower echelon and
looked to their superiors for guidance and direction.
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Referring to foreseeability, Dr. Golder stated that, given
a talus slope such as the instant one, the question is not
whether but when would a slide occur.

I find Mr. Fyke’s evidence lacks consistency. He agreed
in his examination in chief with Dr. Golder that the cause
of the original slide was a weather cycle consisting of a long
dry spell, followed by a heavy downpour of rain, and that
whether another slide would likely occur at the same spot
was entirely dependent on weather conditions; but on
cross-examination he said, “This point is a very unlikely
candidate for a mudslide.”

I think it is recognized that the safeguarding of the traffic
which passes over the defendant’s stretch of line through
the Rocky Mountains is fraught with formidable difficulties.
It is natural that the Railway should concern itself with
attending to first things first and give priority to areas
where small slides and disturbances have reached its track
end, thus giving warning that more dire things may be
imminent. The expenditures thus made have doubtless
served to protect the person and property of railway users,
which is highly commendable, but this is not to say that
so-called inactive slides, especially of the type with which
we are here concerned need not be reckoned with. In my
opinion, the defendant’s witnesses, particularly those hav-
ing the most authority, failed in their duty first of all to
locate potentially dangerous talus slopes such as existed at
Squilax. On this being accomplished, I consider it would be
reasonable to expect the defendant to direct particularly
employees concerned with the operation of trains and
track maintenance to be on the lookout for a sudden ter-
mination of any long hot dry spell likely to be followed by
a heavy rainstorm or cloudburst and to report such occur-
rences immediately, so as to enable despatchers to issue
appropriate warnings to train crews effective during the
interval necessary to ascertain the consequences (if any)
of such unusual occurrences and to take precautions against
them.

I consider the aforesaid failure of superior officers con-
tributed to a series of omissions on the part of the defend-
ant’s other witnesses of lower rank, as it led them into a
false sense of security and, to that extent, relieved them of
what otherwise would have been attributed to their own
culpability. Thus, for example, the evidence shows that
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Engineer Crosby was proceeding at a speed below the
maximum limit preseribed by the Company in the subject
area. It is also true that, as speeds go, 28 miles an hour
would ordinarily be regarded as a safe and moderate speed,
but the evidence also discloses that his train was half a mile
long, weighed over 5000 tons and was being driven on a
wet downgrade track at a speed which, according to his
own evidence and that of other experts, was such that it
could not be brought to a stop within a shorter distance than
somewhere between 1100 to 2000 feet. If the witness, when
approaching the “S” curve, had been aware of the existing
potentially dangerous talus slope and the ominous signifi-
cance of the unusual weather conditions then prevailing, in
my opinion it is likely that he would have realized that he
was travelling far too fast and governed himself accordingly.

Similarly, if section foreman J. J. Birkheim had been
likewise informed immediately on perceiving the heavy
downpour, instead of waiting to telephone the despatcher
until after the heavy rain he witnessed was over and the
line was out, it is reasonable to suppose that he would have
done so immediately.

It is unfortunately true that slides of all kinds have been
all too common “the rough country” with which we are
here concerned. As is observed in Salmond on Torts
(supra), “whether there is a duty to take precautions
against extraordinary events depends on the facts in each
case.”

As far as the evidence shows, no one in the employ
of the Company was aware that a talus slope existed on
Squilax Mountain until after the accident. The attitude
of the defendant was not to concern itself with potential
slides until such time as debris appeared on the track.
No one in the employ of the defendant ever set foot on
the mountain side at mileage 87.6 to see if some movement
had occurred which had not reached the track, although
Mr. Thors stated that it was up to the roadmaster and
section foreman to look over the hills along the track to
make sure that it is safe.

Section foreman J. J. Birkheim, on being asked if he
ever made any particular examination of his territory to
see if any of it might be unstable, said he never did so
since nothing had happened in all the time he had been
there to cause him any worry.
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I am disposed to agree with the submission of counsel

THI;—Q_I;EEN for the defendant that on Dr. Golder’s own evidence the
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remedies he suggested for eliminating talus slopes, particu-
larly if they are as numerous as counsel would lead the
Court to believe, might well be so costly that the defendant

Keafiyl could not reasonably be expected to adopt them. On the

other hand, I think the unrebutted evidence of Messrs.
Golder and Thurber clearly establishes that, as had been
done by other railways, it was entirely reasonable to expect
the defendant to ascertain the existence and condition of
all potentially dangerous talus slopes such as the one at
Squilax, since for a relatively moderate sum such informa-
tion was obtainable. In my opinion, if obtained, it would
probably have enabled the defendant, especially when
climatic weather conditions such as prevailed on June 24,
1958, to take appropriate precautions to avoid colliding
with a likely landslide.

Furthermore, I might add that in a case such as this, I
think the character of the evidence directed by the defend-
ant at exculpating himself from the heavy burden which
the law cast upon it is important.

Although Albin Thors said he was in the cupula of a
train headed west which passed mileage 86.7 about 5 p.m.,
he did not identify his train by number, nor did he say
whether (when or where) it passed train No. 85. The
witness said that he learned of the accident when he
arrived home at Salmon Arm, about 25 miles from the
scene of the accident, and that he arrived back at the
scene of the slide between 8 and 9 p.m.

Engineer Crosby said that the last train that his train
No. 85 met before he came to the slide was at Carlin,
10 or 11 miles from the scene of the accident, and that he
waited for train 948 from Kamloops to pass. None of the
crew from train 948 was called to establish when the said
train passed mileage 86.7 and when it arrived at Carlin.
He began by saying that the train he met had passed
Squilax about an hour previous to the time of his arrival
there, then added, “No, it would be more”, and ended by
saying he did not know. Apart from being unable to
state how long the said train was in coming from the
scene of the accident to Carlin he did not offer any
evidence as to what time his own train arrived at Carlin
and how long it remained there.
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J. J. Birkheim stated that a train headed west passed his
place at Squilax at about 6 p.m. but he could not remember
the number of it. His was the only evidence as to when the
rain began and how long it lasted. He was not a disinterested
witness as the closer the rainstorm could be linked with the
time the accident occurred the less the likelihood of the
witness being taxed with tardiness in investigating and
reporting the consequences of the rainstorm. Taking into
account that the various times mentioned by the aforesaid
witnesses are at best only approximate, I regret the lack
of clear-cut corroborative evidence which would establish
when the rainstorm occurred and whether two eastbound
trains pased mileage 86.7, one at about 5 p.m. and the
other at about 6 p.m., or whether only one such train
passed somewhere in-between times.

Considerable evidence was devoted to the question of
how far was the maximum distance at which Engineer
Crosby could have seen the subject landslide.

It is quite evident from photos Exhibits 3 and 12 and
the testimony of Dr. Golder that, on the date he took them,
the scene of the accident remained visible all the way from
the eastbound signal box to the next white post, about
500 feet closer to the camera. I think it is true to say that
if the engineer of a westbound train, when proceeding
between the two posts, had looked to his right, he could
have seen the wire fence signal posts (Ex. 2) which were
erected after the accident.

Could the same be said of seeing the slide on the day of
the accident?

I believe that, notwithstanding the conflicting evidence
which was given on this question, the scene of the accident
would have been visible to Engineer Crosby alone, who was
on the right-hand side of the cab, but only during such
seconds as it would take the train to move from the east-
bound signal box to the next white post about 500 feet
away. The said evidence is inconclusive because, in my
opinion, it would not have been put to the test on June 24,
since Engineer Crosby had, at no time, any misgivings
about the safety of approaching the reverse “S” turn and
did not see fit to reduce his speed the slightest, it was very
unlikely that, even though he could have seen the slide
on the day of the acident, he would think of taking advan-
tage of the fleeting opportunity of looking to his right and
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leaving the task of looking ahead to his other two crewmen

— - » 3 » . . »
Tre Queex and applied his brakes earlier so as to avoid or minimize

v.
CANADIAN
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Ruy. Co.

the effect of a collision.
As Duff J. said in the Pleet case, supra, at p. 1117:

I have come to the conclusion that the proof is not as regards the

Kearney J. nature of the precautions taken of that elose-knit character which a tribunal
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charged with the responsibility of deciding that issue might rightly require.

In my opinion, the evidence offered by the defendant
fails to exculpate it from liability because it has not suc-
ceded in discharging the double burden which rested upon
it of proving beyond reasonable doubt that the damages
suffered were solely attributable to an act of God and that
it could not have foreseen and guarded against the slide by
employment of any amount of care and foresight which
might reasonably be expected of it in the circumstances.

For the foregoing reasons I would maintain the plaintiff’s
action for the sum of $29,955.12, to which must be added
the $2,700 which was offered by the defendant but refused
by the plaintiff, together with taxable costs.

Judgment accordingly.

BETWEEN:
DONALD J. PLUMB ..................... APPELLANT;
AND
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE .....................

Revenue—Income Tax—Income Tax Act, R8.C. 1952, ¢. 1/8, s. 6(1)—
Employee benefits—Insurance premiums paid for taxzpayer by em-
ployer—Whether properly included in taxpayer's income—Meaning of
“Group Insurance Plan”.

This appeal results from the inclusion by the respondent in the appellant’s
income, for the purpose of computing his income tax, of amounts equal
to the premiums paid by the Company of which he was an officer
and employee for two policies of ordinary life under a scheme of
insurance. The scheme of insurance included group insurance coverage
available to officers, employees and licencees, for which the Company
was reimbursed for payment of premiums on behalf of the licencees
but not for those paid on behalf of its officers and employees. The
benefit derived by officers and employees was admittedly not taxable
in respect of the group insurance coverage. In addition to such group
insurance coverage the scheme of insurance also permitted the senior
executives, the appellant and his father, and the junior executives, the
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appellant’s wife and mother, to obtain ordinary life insurance policies
in amounts of $50,000 and $10,000 respectively. The appellant became
insured under the latter part of the plan and the premiums were paid
by the Company. The issue was whether coverage under these two
ordinary life policies, as part of an overall scheme arranged between the
Company and the insurer was pursuant to a “group insurance plan”
within the meaning of 8. 5(1)(a) and therefore a non-taxable benefit.

Held: That the words “group insurance” have an ordinary and popular
meaning which involves a contract that provides for the insurance of
a number of persons individually, such as a contract between an insurer
and an employer providing for the insurance of employees of the
employer and the premiums here in question were not paid under such
a contract.

2. That the appeal is dismissed.
APPEAL under the Income Tax Act.

The appeal was heard by the Honourable Mr. Justice
Cattanach at Toronto.

David Ward for appellant.
F. J. Dubrule and G. W. Ainslie for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Carranace J. now (July 3, 1964) delivered the follow-
ing judgment:

The appellant appeals against his income tax assessments
for the 1956, 1957 and 1958 taxation years. The sole issue
is whether premiums (the amounts of which are not in
dispute) paid on behalf of the appellant by his employer
on two insurance policies on his life were properly included
in computing the appellant’s income for the taxation years
in question in accordance with s. 5 (1) of the Income Tazx
Act, c. 148, R.S.C. 1952, which reads, in part, as follows:

5. (1) Income for a taxation year from an office or employment is the
salary, wages and other remuneration, including gratuities, received by the
taxpayer in the year plus

(a) the value of board, lodging and other benefits of any kind what-

soever (except the benefit he derives from his employer’s contribu-
tions to or under a registered pension fund or plan, group insurance
plan, medical services plan or supplementary unemployment bene-
fit plan) received or enjoyed by him in the year in respect of, in
the course of or by virtue of the office or the employment; . ..

Clearly payment of the premiums by his employer was
a benefit enjoyed by the appellant by virtue of his employ-
ment. The question in issue is whether that benefit was
derived from “his employer’s contributions to or under a. ..
group insurance plan”.
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1964 The appellant, during the years in question, was an

(S

Prvme employee and officer of Federal Trucks (Windsor) Limited,
v a company carrying on the business of wholesale and retail

MINISTER OF R ] )

%;TIONAL distribution of gasoline and other petroleum products.
VENUE . )
—_ The Company operated a number of gasoline service

Cattanach J,

stations, and in addition marketed its product through
licensees.

At a meeting of the directors of the Company held on
November 21, 1956 at which the licensees were present, it
was decided to adopt a proposal of insurance made by
London Life Insurance Company (hereinafter referred to
as “the insurer”) covering the lives of officers and employees
of the Company, its licensees and their employees.

Pursuant to that decision, the Company applied to the
insurer for and received a policy of insurance described as
Group Policy No. G 3390 effective November 30, 1956 by
the terms of which senior executives, junior executives and
other employees were eligible to receive insurance on their
lives for the respective amounts of $20,000, $10,000 and
$2,000, and a further policy of insurance also effective
November 30, 1956, described as Group Policy GD 3390
whereby senior executives, junior executives and licensees
and other employees were eligible for accidental death
and dismemberment insurance in the respective amounts
of $5,000, $5,000 and $2,000.

Under these policies, the insurer undertook to send to
the Company individual certificates, setting forth the insur-
ance protection to which each person was entitled, for deliv-
ery to the person whose life was insured and maintained a
register showing the names of all employees so insured.
Provision was also made for new employees being insured
and for employees to continue their coverage on termination
of employment by the exercise of a conversion privilege.

The Company paid the monthly premiums under the
two foregoing policies. It was not reimbursed by its own
employees, approximately nine in number including the
appellant, but it was reimbursed in full with respeet to
premiums paid on behalf of licensees.

There is no dispute that each of the two foregoing policies
constitute a group insurance plan within the meaning of
those words as they appear in s. 5(1) (a) of the Act.
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However, the proposal for insurance also included a 194

—
scheme for ordinary life policies in the amount of $50,000 Prums
on the lives of senior executives and in the amount of yperer or
$10,000 on the lives of junior executives and licensees, the Namonan

D . . RevENUE
policies having a cash surrender value and not being
terminable on cessation of employment. The senior execu- CattanachJ.
tives were the appellant and his father, and the junior

executives were his wife and mother.

In accordance with the latter part of the proposal, in
December, 1956, the appellant, his father, mother and wife,
as well as some of the Company’s licensees, each personally
applied to the insurer for and received a policy described
as a Jubilee whole life policy on his or her life. The
monthly premiums on these policies were paid by the
Company on behalf of the respective insured persons. The
Company was not reimbursed in respect of the premiums
paid on the policies issued to the Company executives but
was reimbursed for the premiums paid on behalf of the
licensees.

In 1958 the appellant applied for and obtained a second
Jubilee whole life policy pursuant to a similar arrangement
under which the Company paid the premiums thereon.

The issue to be resolved is whether the premiums paid
by the appellant’s employer on these Jubilee whole life
policies fall within the words “contributions to or under
a...group insurance plan” in s. 5 (1)(a). If they do the
assessments were erroneous. If they do not the assessments
were correctly made.

Accordingly, the disposition of these appeals is dependent
upon ascertaining the meaning ‘of the words “group
insurance plan” as used in s. 5 (1)(a).

Bergman, J. A., in Re Lawton * had occasion to pose and
answer the question “What is group insurance”. He reviewed
all available authorities, mostly American, and concluded
that the words “group insurance” mean a type of insurance
governed by the rules applicable thereto and with a termi-
nology of its own and that the contract of insurance is com-
prised of a contract between the insurer and an employer
whereby the insurer agrees to provide for the insurance of
those employees who are eligible thereto and who apply
therefor in accordance with a formula contained in a

1[1945] 4 D.L.R. 8 at 33.
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l_gf‘f master policy which is the contract between the insurer and

Puvms  the employer.
v. . .
Mmnisteror 1 am of the view that the words “group insurance” have

g;g‘ﬁ‘g an ordinary and popular meaning which involves a contract
ot 1 ’.cha,jo prowdes for t_he insurance .of a number of persons
278" individually. A typical example is a contract between an
insurer and an employer providing for the insurance of

employees of the employer.

The premiums here in question were not paid by the
employer under such a contract of insurance and the
appeals must therefore be dismissed with costs.

Judgment accordingly.

1963

>  BrETWEEN:
5Pt 2825 MARCEL TIMM ..ol SUPPLIANT;
Aug.10 AND

o HER MAJESTY THE QUEEN .......... RESPONDENT.

Crown—Petition of Right—Crown Liability Act, S. of C. 1962-63, c. 30,
8. 3(1)(a) and 4(2)—Negligence of prison authorities—Duty owed to
prison inmates—Inmate injured through unforeseeable independent act
of violence of fellow prisoner.

The suppliant claims compensation for personal injuries sustained by him
when, as an inmate of the Federal Penitentiary at Xingston, Ontario,
he fell from an open truck to the roadway while being transported
under guard as one of a work party, from the penitentiary to a
nearby quarry. The suppliant alleged that the servants of the Crown
were negligent in requiring him to ride on the truck in circumstances
which they should have realized to have been dangerous, in failing
to provide adequate supervision during the journey to the quarry and
in failing to deny access to a serap pile to the prisoner, Mallette, from
which he obtained an iron bar with which he struck the suppliant,
thereby causing him to fall from the truck.

The evidence established that the truck was being driven carefully and
at & moderate rate of speed when the suppliant fell out and that a
blow delivered by the prisoner, Mallette, to the suppliant’s head
with an iron bar was the cause of his fall. i

Held: That the duty the prison authorities owe to the suppliant is to take
reasonable care for his safety as a person in their custody and it is
only if the prison authorities failed to do so that the Crown may be
held liable.

2. That while the prisoner, Mallette, had a long record of convictions for
crimes, including robbery with violence, his conduct in the penitentiary
was not such that the prison authorities would have had any reason
to believe that he had extraordinarily violent propensities over and
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above those of ordinary prison inmates, so that there was no reason
for them to segregate him or to subject him to constant rigorous
observation or special precautions and it was reasonable for him to be
included in a working party under routine conditions and supervision.
There was likewise no reason for the authorities to suspect that
Mallette would arm himself to perpetrate an act of violence.

3. That the Petition is dismissed.

PETITION OF RIGHT by a convict for compensation
for injuries sustained while in prison.

The action was tried before the Honourable Mr. Justice
Cattanach at Toronto.

Eric E. Scott for suppliant.
J. D. Lambert for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Carranace J. now (August 10, 1964) delivered the fol-
lowing judgment:

In this petition the suppliant, who was an inmate of a
Federal Penitentiary at Kingston, Ontario, serving a sen-
tence for an offence for which he had been convicted,
sustained personal injuries, under circumstances to be
related, for which he seeks compensation.

On September 26, 1961 the suppliant, in the company of
other inmates, was ordered to board a truck to be trans-
ported some distance to work in a quarry beyond the prison
walls. The truck was one ordinarily used in the work at the
quarry, the deck of which was open, surrounded by metal
sides approximately 18 inches in height and was ten feet
in length by six feet in width, but contained no seating
accommodation other than that in the cab for the driver.
There were ten prisoners in the working party in addition to
the driver and Mr. Corrigan, a guard. The cab was oceupied
by the driver and a prisoner who was to act as a relief
driver so that there were nine prisoners and guard riding
in the back of the truck. There were no designated positions
in which the inmates were to ride, but they were allowed to
select any position they wished. The guard stationed him-
self in a standing position immediately behind the cab as
did two of the inmates. The remaining seven persons com-
prising the working gang distributed themselves as best
suited their individual wishes, the majority of whom
appeared to have stood upright in the body of the truck.
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1964 The suppliant sat on the left side of the truck with his feet

—

Tivm  resting on the floor of the deck.

THEEUEEN The first allegation of negligence put forward by the sup-
Cattanach . Pliant was that he was required to ride on the truck in eir-
—  cumstances which the servants of the Crown should have
realized to have been dangerous. There was no allegation of
careless driving. The truck was driven carefully and at a
moderate rate of speed. A short distance along a road out-
side the confines of the prison, the driver came to a com-
plete stop at a crossroad. When it was clear to proceed the
driver shifted into forward gear and drove across the inter-
secting road. When the truck was some two hundred yards

beyond that road the suppliant fell from the truck.

The cause of the suppliant’s fall was the subject of con-
jecture. The suppliant testified that he received a jolt,
caused by a movement of the truck, by reason of which he
fell to the paved roadway thereby receiving the injuries of
which he complains.

However, the respondent called as a witness another
prisoner, Mallette who was also a member of the working
gang and a passenger in the back of the truck who testified,
under the protection of the Canada Evidence Act, that he
struck the suppliant a severe blow on the head with a length
of solid iron bar which he had taken for this purpose from
a pile of serap iron and which he had secreted in the waist
of his trousers until an opportunity presented itself for him
to strike the suppliant with this iron bar.

The suppliant denied being struck by Mallette and
persisted in his explanation that his fall was caused by a
jolting motion of the truck.

Mallette stated that about a week previously the sup-
plhiant threatened to get him and that being activated by
motives of self-preservation he decided to get the suppliant
first. The suppliant denied having so threatened Mallette
and professed to be unaware of any animosity between
them. Mallette also stated that during the ride he bided his
time until he could make his way to close proximity to the
suppliant, with some prisoners between them and the guard
and while the guard’s attention was directed elsewhere he
delivered the blow to the suppliant’s head. He apologized
for having struck the suppliant on the head thereby injur-
ing him because his intention had been to merely maim the
suppliant by breaking his collar bone to which area he had
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aimed his blow. After the blow was delivered Mallette 136_4,
promptly disposed of the iron bar by throwing it away. TiMmM

I accept Mallette’s version of the incident as being the THE'aU'EEN
correct one for a number of reasons. It was not to Mallette’s 5, &
interest to say he had struck the suppliant if he had not —
done so. He did not come forward with his story voluntarily
and forthwith, but only after some investigation of the
incident and after he had been permitted to obtain advice
from his solicitor. On the other hand, the suppliant may
have considered it to have been in his interest to disguise
the fact that he had been struck by Mallette.

Further, if Mallette struck the suppliant he would know,
whereas, the blow being delivered unexpectedly and by
stealth, the suppliant would not know what struck him. In
all likelihood he would have been rendered unconscious
thereby causing him to topple from the truck.

There were two lacerations in the suppliant’s sealp about
an inch and one half apart, one more severe than the other
and which required eighteen stitches to close. The more
severe injury was consistent with being caused by striking
with a weapon such as Mallette said he possessed and the
second laceration was consistent with the suppliant’s head
striking the paved roadway.

The truck was being driven carefully. It had come to a
complete stop at an intersecting roadway and had been put
in motion again. The suppliant fell from the truck when
it was a short distance beyond the intersection at a time
when the truck would be moving slowly over a smooth sur-
face. There was evidence that no one had fallen from the
truck previously. To me, it is inconceivable that, with the
truck being so driven, there would have been any move-
ment of sufficient violence to cause the suppliant to lose
his balance and fall. Therefore, it is more logical to infer
that the suppliant would not have fallen had he not been
struck a blow by Mallette.

Further, I had the opportunity of observing the witness
Mallette. He impressed me as being the sort of person who,
having been threatened or who thought he had been
threatened, would instinetively resort to the course of action
which I conclude and find he did in this instance.

Having so found, it is unnecessary to consider the first

allegation of negligence, namely, that the servants of the
91537—8
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Crown were negligent in causing the suppliant to ride on the
truck in circumstances that they should have realized were
dangerous and the defences put forward to such allegation.

The respondent, upon becoming aware of the substance
of the testimony to be given by Mallette, applied for and
obtained leave to amend the statement of defence by plead-
ing the unforeseeable independent act of Mallette as being
the cause of the suppliant’s injury.

At trial, I allowed the suppliant to amend his petition
to include an allegation of negligence in that the servants of
the Crown did not provide adequate supervision during the
journey to the quarry and failed to preclude access to the
scrap pile from which Mallette obtained the iron bar with
which he struck the suppliant.

Section 3(1) (a) of the Crown Liability Act S.C. 1952-53,
¢. 30 provides as follows:

3. (1) The Crown is liable in tort for the damages for which, if it
were a private person of full age and capacity, it would be liable

(a) in respect of a tort committed by a servant of the Crown, . .

and section 4(2) provides,

4. (2) No proceedings lie against the Crown by virtue of paragraph
(a) of subsection (1) of section 3 in respect of any act or omission of a
servant of the Crown unless the act or omission would apart from the
provigsions of this Act have given risen to a cause of action in tort
against that servant or his personal representative.

The liability imposed upon the Crown under this Act is
vicarious. Vide The King v. Anthony and Thompson'. For
the Crown to be liable the suppliant must establish that an
officer of the penitentiary, acting in the course of his em-
ployment, as I find the guard in this instance was acting,
did something which a reasonable man in his position would
not have done thereby creating a foreseeable risk of harm
to an inmate and drew upon himself a personal liability to
the suppliant.

The duty that the prison authorities owe to the suppliant
is to take reasonable care for his safety as a person in their
custody and it is only if the prison employees failed to do so
that the Crown may be held liable, vide Ellis v. Home
Office®.

While the prisoner, Mallette, had a long record of con-
victions for crimes, including robbery with violence, his
conduct in the penitentiary was not such that the prison

1119461 S8.C.R. 569. 2[1953] 2 AILE.R. 149.
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authorities would have had any reason to believe that he }i’%
had extraordinarily violent propensities over and above Trum
those of ordinary prison inmates and, therefore, that he THE’&UM
might strike the suppliant. Accordingly there was no reason = —
for the prison authorities to segregate Mallette or to sub- Catti'i'c.h g
ject him to constant rigorous observation or special precau-

tions and it was reasonable that he should be included in

a working party under routine conditions and supervision.

Further, since the prison authorities had no reason to
suspect violent conduct on the part of Mallette, it also
follows that they would have no reason to suspect that he
would arm himself to perpetrate an act of violence.

Therefore, I am unable to find negligence on the part of
the Crown’s servants in the circumstances outlined.

It follows that the suppliant is not entitled to the relief
sought by his Petition of Right herein and the respondent is
entitled to costs. '

Since I have found the respondent not liable, it is not
necessary for me to consider the quantum of damages, but
if it were obligatory for me to do so I would have fixed
an amount of $2,500 as appropriate compensation.

Judgment accordingly.

BETWEEN : 1964

HOFFMAN-LA ROCHE LTD. .......... AppEriant; Avell
AND

BELL-CRAIG PHARMACEUTICALS

DIVISION OF L. D. CRAIG LTD. ..

Patents—Practice—Patent Act, RS.C. 1952, c¢. 208, s. 41(3)—Compulsory
licence—Appeal under s. 41(3)—Application to suspend operation of
licence pending appeal—Authority of Court to affect operation of
Order of Commissioner of Patents pending appeal therefrom.

This is an application by the appellant to stay proceedings in relation to
the grant of a compulsory licence under s. 41(3) of the Patent Act
by suspending the operation of the licence pending the disposition
of an appeal to this Court from the decision of the Commissioner of
Patents to grant the licence.

Held: That it cannot be concluded that there is a probability that this
Court will dispose of the appeal upon the ground that the Commis-
sioner erred in not forming the opinion that the risk of danger to
the public inherent in permitting the respondent to manufacture the
91537—33
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1964 patented substance was good reason for refusing the licence, and this
HOFF‘M AN- is the only ground advanced by the appellant upon which the Court
La RocHE would consider granting a stay, if it has authority to do so.

L. 2. That it is not established that this Court, in an appeal under s. 41(3),
v has any authority to affect the operation of the Commissioner’s Order
BeLL-Cralc . . o
PHARMA- prior to disposition of the appeal.

CEUTICALS 3 That the application is dismissed.
Division oF

L-I% Ceac  APPLICATION for a stay of proceedings in relation to a
decision by the Commissioner of Patents under subs. (3) of
s. 41 of the Patent Act, an appeal having been taken from
the decision to this Court.

The application was heard on August 11, 1964 by the
Honourable Mr. Justice Jackett, President of the Court, at
Ottawa, and was dismissed.

G. F. Henderson, Q.C. for appellant.

1. Goldsmith for respondent.

JACKETT P. now (August 14, 1964) delivered the follow-
ing reasons for dismissing the application:

This is an application to stay proceedings in relation to a
decision by the Commissioner of Patents to grant a com-
pulsory licence under ss. (3) of s. 41 of the Patent Act, an
appeal having been taken from the decision to this Court.
The purpose of the application, as I understand it, is to have
an order of this Court issue postponing the effective date of
the compulsory licence pending disposition of the appeal.

The only ground, of those that have been urged upon me,
upon which I would consider granting a stay, if I have
authority to grant a stay, is that the Court might conclude,
upon the disposition of the appeal, that the Commissioner
of Patents erred in not forming the opinion that the risk of
danger to the public inherent in permitting the respondent
to manufacture the patented substance was good reason for
refusing the licence.

In that connection, I refer to a statement by Thurlow J.
in Hoffman-La Roche Limited v. Delmar Chemicals
Limited*, concerning the duty of the Commissioner in
dealing with an application under ss. (3) of s. 41, as
follows:

“But, as I read the section, neither the ability of the
particular applicant to produce the food or medicine
safely nor his ability to produce a safe food or medicine

127 Fox PC. 178.
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is a matter which the Commissioner is concerned to

ensure.”

Having regard to that statement, with which I agree, I can-
not conclude that there is a probability that this Court will
dispose of this appeal upon the ground that the Commis-
sioner erred in not forming the opinion that the risk of
danger to the public inherent in permitting the respondent
to manufacture the patented substance was good reason for
refusing the licence.

Furthermore, I am not satisfied that this Court, in an
appeal under ss. (3) of s. 41, has any authority to affect the
operation of the Commissioner’s order prior to disposition
of the appeal.

BeETwWEEN:
ABE POSLUNS ..., APPELIANT;
AND
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE ...................
AND BETWEEN:
JOSEPH A. POSLUNS ..., APPELLANT.
AND
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE ...................
AxND BETWEEN:
SAMUEL POSLUNS ... .. APPELLANT.
AND
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE ...................
ANDp BETWEEN:
LOUIS H. POSLUNS ........ .o, APPELLANT.
AND
THE MINISTER OF NATIONAL
RESPONDENT.
REVENUE ...................

Revenue—Income Tax—Income Tax Act, RS.C. 1952, c. 148, ss. 8 and 4
—Discounts on mortgages purchased by taxpayer—Income or capital
gain—W hether purchase of such mortgages an investment.

181
1964

——t

HorFrMan-

La Rocee
Lrp.

V.
BEeLL-CralG
PHARMA-
CEUTICALS
DrvisionN oF
L.D. Crag
L.

Jackett P.

1963
Dec. 4,5
1964
Aug. 14



182

1964
—
PosLuNs
V.
MINISTER OF
NATIONAL
REVENUE

1 RC del’E COUR DE L’ECHIQUIER DU CANADA [1965]

The appellants, who are brothers, appealed from the assessment of the
respondent as income of amounts realized as discounts on mortgages
purchased individually by them at the rate of about one mortgage
per year by each appellant during the period 1951 to 1956. The face
value of the mortgages ranged from $30,000 to $160,000 and all pro-
vided for interest to be paid at or below the prevailing rate for prime
first mortgages, although part or all of several of the mortgages in
quesfion were second or third mortgages. All were for terms of not
more than five years and all were held by the appellants until
maturity or payment before maturity. The mortgages were of a highly
speculative nature.

Held: That the determination of this issue must depend on the totality
of the facts and surrounding circumstances of the case, because no
single criterion has been laid down upon which to decide whether
the transactions were investments or adventures in the nafure of
trade.

2 That the multipilicity of transactions may be an important factor when
considered in the light of surrounding circumstances and the purchase
of one mortgage per year by each of the appellants does not neces-
sarily lead to the conclusion that the transactions were nof numerous
having regard to the large amount of each purchase.

3. That the mortgages purchased by the appellants were not the kind
that would be considered for investment purposes by a person who
was primmarly concerned with a return on his money by way of
mterest

4 That the appeal is dismissed.
APPEALS under the Income Tax Act.

The appeals were heard by the Honourable Mr. Justice
Cattanach at Toronto.

J.J. Robinette, Q.C. and W. B. Latimer for appellants.
H. D. Guthrie, Q.C. and M. Barkin for respondent.

The fact and question of law raised are stated in the
reasons for judgment.

CarranvacH J. now (August 14, 1964) delivered the fol-
lowing judgment:

These are appeals against the appellants’ assessments
under the Income Tax Act, R.S.C. 1952, ¢. 148 for their
respective 1954, 1955 and 1956 taxation years. There are
twelve appeals, one for each of the three taxation years
by the four appellants and since the identical problem is
involved in each, the appeals were heard together. The
appeals relate to amounts realized as discounts on mortgages
purchased individually by the four appellants. The question
for determination is whether the amounts received as dis-
counts were income from the operation of businesses in
schemes of profit making within the meaning of sections 3
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and 4 of the Income Tax Act, as contended by the Minister, - 1%
or were merely gains upon the realization of investments Posuns

that had increased in value, as contended by the appellants. Miemes o

The four appellants are brothers who were originally m‘fﬁ%

engaged in the garment and fur trade. —
Cattanach J.

Each appellant, prior to 1951, owned 121 percent of the —
shares in Popular Cloak Company Limited, a manufacturer
of ladies garments, with head office and factory in Toronto,
Ontario, so that the four appellants together owned one half
of the shares. The remaining shares were owned by two
persons not within the appellant’s family group. Because of
a disagreement between the appellants and the other share-
holders, this company ceased to carry on business in 1961.

In addition, the four appellants at one time also owned,
in equal proportions, all the shares of Super Fur Company
Limited, a company engaged in the fur trade in Toronto,
which ceased operations in 1956.

The appellants at one time also owned equally all the
shares of Superior Cloak Company, Limited, which ceased
operations in 1959,

In 1948 the appellants acquired 50 percent of the shares
in two loan companies, Superior Finance Limited and
Superior Discount Limited, the other half being owned by
another person. In 1952 the appellants, together with the
son of each of two of them, acquired the remaining shares
in these companies. Each of the appellants then owned 20
percent of the shares and each of the two sons owned 10
percent.

Superior Finance Limited was in the business of making
loans under the Small Loans Act. Superior Discount Lim-
ited was in the business of making loans exceeding the limit
allowed under that statute and of accepting negotiable com-
mercial paper.

Subsequent to the taxation years in question, these two
companies, of which the appellants were the directors,
adopted a policy of seeking mortgage business, but mort-
gages, other than chattel mortgages, were not acquired prior
thereto except as collateral security to a note for more than
$500. It is true that during 1955, notices were inserted in
newspapers under the heading “Mortgage Loans” advertis-
ing a “Superior Home Owner Plan”. These advertisements
were explained as being a device to stimulate the loan
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E’fsf business, although it was a frequent result that, in addition

Postuns to a note or chattel mortgage on household effects, as assign-
Mnmoree op T0€0t of a mortgage was taken as security for a loan. The
%ﬁ?;ﬂp homeowner plan was actually an invitation to prospective
home purchasers to take loans from the appellants’ loan

company instead of financing by second mortgages. Such
loans, if larger than the amount prescribed by the Small

Loans Act, were often secured by mortgages subsequently.

The companies engaged in the garment and fur business
before mentioned, were successful and profitable. However,
it was agreed among the appellants that the finance business
offered a more lucrative and less arduous future as a long
term business than the garment and fur trade resulting in
the gradual withdrawal by the appellants from those trades
in favour of the loan business. In addition to being directors
of the loan companies, the appellant Abe Posluns was a
full time employee and the appellants Joseph A. and Louis
H. were part-time employees.

The activities of the appellants also included the owner-
ship of office buildings and other real estate and of secur-
ities, which were managed and operated through a registered
partnership in which the four appellants were equal part-
ners. It was the general principle amongst the appellants
that their assets were held in this partnership which assets,
at the end of 1954, were in the approximate amount of
$1,600,000 comprised of a loan to Superior Cloak Company
Limited of $312,000, a loan to Superior Discount Limited of
$454,800, stocks in an amount of $109,000, equity capital in
a land development project in an amount of $52,000 and
other real estate. The foregoing assets were not all liquid.
The partnership had borrowed $779,700 from a bank secured
by the personal guarantee of the appellants and an assign-
ment of equity in real estate.

In 1951 each of the appellants began to acquire mortgages
at a discount. The mortgages were acquired by the appel-
lants individually and not in the name of the partnership.
In each instance the funds wherewith to purchase the mort-
gages were borrowed from the partnership and, because the
amounts were invariably substantial, the matter was almost
certainly discussed among them. The necessary loan from
the partnership was always readily forthcoming. Interest
on such loans was paid to the partnership at the current
prime rate.

Catt-‘m;a-ch J.



1 Ex.CR EXCHEQUER COURT OF CANADA - [1965]

In the case of each acquisition of a mortgage, the pur-
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1964
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chaser acted upon advice of a solicitor, personally known to Postuxs
him, who had approached him to ascertain whether he ypymrm or
would be willing to purchase a mortgage that was available NarroNa.

for sale at a discount. None of the appellants investigated
the mortgagors or the property which was security for
mortgage, except on rare occasions when the inspection was
quite casual. At no time did any of the appellants advertise
that he had money available for such purposes. However,
the fact that they had money so available was obviously
known to the solicitors who approached them and who did
all legal work in connection with the transactions. All mort-
gages acquired by the appellants were of a high risk nature,
being mortgages on hotels, motels and licensed premises,
construction loans and loans on vacant lands.

The payments on principal and interest received by the
appellants were not deposited in the partnership account,
but in their respective personal accounts. Payments were
made to the appellants at their respective office premises.
Records pertaining to payments were kept for them by a
Mr. Jackson, a longtime employe of Posluns Brothers, the
partnership.

I reproduce in tabular form information respecting the
mortgage transactions of each of the appellants for the
years 1951 to 1956:

ABE POSLUNS

Time
Date Type| ng. | Term | Mat- to Mtg. Face Dis-
acqu- of | rate of | ury | pgter sec- value Cost count
red mtg. Mige | date urity

1ty

‘Oct. 10/61 | 2nd | 5% | 2yrs. | Apr. | 2 yrs. | Hotel $44,000 ($37,000 $7,000
6 1o08. | 28/54 | 6 mos. | Pembroke

1, Lamated
Pembroke,
Ontarto
Jan. 17/52  |1st 5% | 5yms. | Nov. | 5yrs. | Iroqu- 84,612.54| 73,850 10,762.54
5/57 018
2. Hotel
Hamilton
Ontario
Sep. 1/53 2nd 6% | 5yrs. | Sep. | 5yrs. | King 80,000 64,000 16,000
1/58 Edward
3. Aparts.

Toronto
Ontario

Jun, 25/54 Ist 6% |1yr Ma 1yr Whte 116,665 (100,000 11,665
& 2 mos. | 10/65 | 2 mos. | &

4. 2nd Davis
Lid.
Toronto
Ontario

Aung. 24/55 [Build-| 6% 1yr. June | 1yr. G. 60,000 50,000 10,000
ing 11/56 Spoiala

5. loan Windsor

Ontario

91537—4

a Catt_agch J.
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OSEPH A. POSLUNS
Time
Date Type Term | Mat- .
e || T | | e | B | oo | D,
ire mtg. tge. ate 1ty
May 1/52 st 5% | Syrs. | Apr. | Byrs. [G. &1, $62,000 (852,000 [$10,000
2}34 2 yrs. | Spoiala
to disc.] New
Ritz
Hotel
Windsor
Ontario
June 28/53 st 5% | 5yrs. | June | 5 yrs. | Moe 160,000 125,000 35,000
& 15/58 Koffman
2. 3rd Ottawa,
Ontario
Dec. 20/54 | 2nd 6% |1yr. Aug. | 1yr. Mayzel 128,000 117,000 11,000
26/55 Realty
3. Ltd.
Toronto
Ontario
Nov. 23/55 | 1st 6% | 5yrs. | Nov. | 5yrs. | Grand 46,000 35,000 10, 500
1/60 | ser- Central
4, ously | Hotel
m Windsor,
default| Ont.
SAMUEL POSLUNS
Time
Date Type Term | Mat- .
gy |7 I O iy | gl | Mot | Tae | oo | D
wred mtg. Mtge. | date ity
Sep. 3/62 1st 5% | 4yrs. | Dis- | 2 yrs. | Murawsky|$41,000 36, 500 4,500
& count Furnit-
1. 2nd rec'd ure Ltd.
1954 Kitchener,
Ontario
July 18/51 | 1st 5% | 5yrs. | Jan. | 8 yrs. | Lyle Cook | 30,000 26, 500 3,500
& 10/56 St.
2. 2nd Thomas,
Ontario
Dec. 15/52 | 2nd 6% | 2yrs. | Dec. | 2yrs. | Albert W. | 30,000 30,000 nl
15/64 Mendelson
3. Toronto
Ontario
June 23/53 1st 6% | 5yrs. | Dis- Lincoln 58,000 48,000 10,000
count Motel
4, rec’d North
Feb. Bay
21 Ontario
1956
Mar. 17/64 | 2nd 6% | 2yrs. | June | 2 yrs. | Crosstown 100,714 28| 87,428.56| 13,285,72
13/56 Construct-
5, 1on Ltd.
Toronto,
Ontario
Mar. 14/556 | 2nd 6% | byrs. | Mar, | 5 yrs. | G. Spowala | 85,000 65,000 20,000
14/60 | seri- Ambassa-
6. ously | dor Hotel
n Windsor,
default| Ontario
Apr. 5/56 1st 6% | 5yrs. | Dis- | 1yr. 40, 300 31,000 9,300
count bonus
7 rec’d reduced
Apr, by
13/67 3,905.66
on
settle-
ment
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LOUIS H. POSLUNS

Time

Date | Type| pp, | Term | Mat | "™ | Mort- | Face Dis-
acqu- of . of urity _ Cost
red mta. rate Mitge. | date m&i;ur gagor value count
Jul. 2/52 1st 5% |5yrs. | Dis- |2yrs. | G. &I 63, 800 52,000 11, 800
& count Spoiala
1. 2nd rec’'d ‘Windsor,
Apr Ontario

784"

Feb. 2/53 2nd 6% | 5yrs. | Feb. | 5yrs. | Mariaggr | 84,000 60,000 24,000
1/58 Hotel
2, Port;
Arthur

Sep. 15/54 |loan | 6% | 2yrs. | Apr. | 2yrs. | Rotman 35,850 25,800 10,050
7 mos | 26/57 | 7 mos. | Bldg.

3. Co., Ltd.
Tor. Ont.
May 3/55 2nd 6% | 5yrs. | June | 5yrs. | Metropole | 70,000 50, 500 19, 500
o P o Hotel Ltd.
4. ‘Windsor

Ontario

A review of the information in the foregoing tables dis-
closes that the appellant, Abe Posluns acquired five mort-
gages at a total cost of $314,850 over a period of five years
at the rate of one mortgage a year. Of those five mortgages
only those numbered 1, 4 and 5 are involved in the present
appeals. Two of the five mortgages were for terms of five
years, one for two years and six months and two for one
year. The face value of these mortgages exceeded their
cost by $55,427.51.

With respect to the transactions of the appellant
Joseph A. Posluns the tabular information discloses that he
acquired four mortgages in the four years 1952 to 1955
inclusive also at the rate of one mortgage per year at a total
cost of $329,000 of which only those numbered 1 and 2 are
involved in the present appeals. Of the four mortgages
acquired by him three were for five years and one for one
year. The face value of these mortgages exceeded their cost
by $66,500.

The appellant, Samuel Posluns acquired seven mortgages
during the years 1951 to 1956, of which six were at a dis-
count. Those numbered 1, 2, 3 and 4 in the table respecting
this appellant are the subject of the present appeals. This
appellant also acquired one mortgage at a discount in each
of the years 1951 to 1956. Of the seven mortgages so
acquired at a total cost of $334,428.56 four were for a term
of five years, one for four years and two for two years. The
face value of these mortgages exceeded their cost by
$51,285.72.

91537—43%
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196 The table respecting the appellant Louis H. Posluns shows
Poswns that he acquired four mortgages at a total cost of $188,300
Minomes o QUIINg the years 1952 to 1955 also at the rate of one mort-
%Imomr, gage per year, three of which were for terms of five years
"VEYY®  and one for a term of two years and seven months. The face

Cattanach J. yalue of these mortgages exceeded their cost by $65,350.

The factors common to each appellant are that each
acquired one mortgage per year all for substantial amounts
and at substantial discounts. In each case new funds were
borrowed for the particular acquisition. In every instance
the appellants borrowed money from the partnership,
Posluns Brothers, to make their purchases.

It was agreed by counsel that the rates of interest on first
mortgages on prime residential property in the Toronto
area, where the amount of the loan did not exceed 60 per-
cent of the value of the property, were 54 percent in 1951,
6 percent in 1952 and 1953 and 63 percent in 1954 and 1955.
A review of the interest rates applicable to the mortgages
acquired by the appellants indicates that the greater major-
ity are slightly less than the prevailing rates on prime first
mortgages and in a few instances equal thereto.

The appellants did not act in concert with any one else in
acquiring these mortgages, or with each other, except in one
instance when Joseph A. Posluns acquired a one-half
interest in a mortgage on property owned by Mayzel Realty
Limited, item No. 4 in the table applicable to him, jointly
with Arthur Cohen, who also acquired a one-half interest
therein.

None of the appellants set up an organization for the
acquisition of these mortgages. None ever advertised for
them. Apparently they never bargained over the price to
be paid for them because they were content to rely on the
advice of the solicitor who recommended them. The records
required by the appellants were kept for them by an
employee of the partnership.

None of the appellants sold any mortgages purchased by
them, but the mortgages were held until maturity or until
paid off prior to maturity.

In each and every mortgage there was an obvious and real
element of risk. The substantial discounts were explained
by the nature of the risk.

I repeat that the issue herein is whether the profits from
the mortgage transactions under review were enhancements
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of the value of investments of profits from a business, E’f_‘f
including therein transactions that were adventures in the Posuons
nature of trade and accordingly income within the meaning g omen or
of sections 3 and 4 of the Act. The determination of this Narowau
issue must depend on the totality of the facts and surround- ~ oo
ing circumstances of the case, which I have set out with all Cattanach J.
the emphasis given them by counsel for the appellants, =
because no single criterion has been laid down upon which
to decide whether the transactions were investments or
adventures in the nature of trade.

Counsel for the appellants in argument put stress par-
ticularly on the fact that each of the appellants entered
these transactions on his own account, that no organization
was set up by any of them to acquire the mortgages and
that they never advertised their willingness to purchase
mortgages. Above all he pointed to the scant number of
transactions—one mortgage per year acquired by each
appellant.

There was no need for the appellants to set up an organ-
ization or to advertise in order to acquire the mortgages.
The mortgages were offered to them by solicitors who did
all legal work necessary and who knew that each of the
appellants had substantial funds available to purchase
mortgages that they had to offer for sale.

While the multiplicity of transactions does not of itself
determine that they were operations in a scheme of profit-
making, it has been held that it may be an important factor
when considered in the light of the surrounding circum-
stances. I am not persuaded that, so considered, the trans-
actions entered into by the respective appellants were not
numerous. During the years in question, the appellants each
bought one mortgage in each year which demonstrates a
pattern of conduct. Having regard to the large amount of
each purchase it is understandable that the purchases were
not more numerous.

Fach of the appellants had experience in the business of
loaning money through the finance and small loan com-
panies owned and actively operated by them and in which
mortgages were frequently taken as collateral security.
While there are differences between that business and the
acquisition of mortgages at a discount, nevertheless, there
are areas of similarity.
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19ff Taking all such facts into consideration, I am of the
Posuxs opinion that it would be unrealistic to think of the mort-
Mivzerms op 22g6s purchased by the appellants as being merely invest-
IE;TIONAL ment of capital for the purpose of attaining income by way

VENUE . .
——  of interest on the money invested. The appellants were not
Cattanach J. merely acquiring investments and then choosing to realize
them and obtaining greater amounts by way of incidental
enhancement of values. The appellants received the
amounts that were expected, with minor adjustments, on
the discounts when the mortgages were purchased. The
mortgages were not the kind that would be considered for
investment purposes by a person who was primarily con-
cerned with a return on his money by way of interest. All
the mortgages were of an admittedly highly speculative
nature. The attraction of the transactions to the appellants
was not income return by way of interest. The interest rates
on the mortgages in question, all highly speculative, and in
many instanees seeond or third mortgages were, in almost
every instance, less than the prevailing rates on prime first
mortgages. It is fair to infer that the attraction of the trans-
actions to the appellants was the prospect of profits when
the discounts were realized within a comparatively short

time,.

Despite the disparity in the number of transactions
involved, which I think is offset by the greater amounts for
which the fewer mortgages were purchased, I am of the
.opinion that it is impossible on the facts to distinguish the
character of the transactions in these appeals from the char-
acter of those in Scott v. M.N.R.}, in which the decision of
the former President of this Court was unanimously con-
firmed by the Supreme Court of Canada® I am also of the
view that it is impossible to distinguish the facts in these
cases from the facts in M.N.R. v. MacInnes®, in which the
Supreme Court of Canada, by a unanimous decision,
reversed the decision of this Court. The Supreme Court of
Canada decided that the appellant and respondent in those
respective cases were in the highly speculative business of
purchasing obligations of this nature at a discount and
holding them to maturity in order to realize the maximum
profit out of the transactions.

I, therefore, find that the discounts realized by the appel-
lants in the taxation years in question were taxable income

1[1963] CTC. 176. 2[19631 SCR 223. 3[1963] S.C.R. 299.
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since they were profits or gains from a trade or business 1964

within the meaning of sections 3 and 4 of the Income Tax Posiuns
Act. MINI:i'En OF

Accordingly the appeals are dismissed with costs subject 1\11&13311:31.;
to certain changes in the amount of some of the assessments —
upon which counsel intimated that they were in agreement CattanachJ.
and required no direction from me.

Judgment accordingly.

BETWEEN; 1963
SAM SORBARA ....oovvvininanannnnn, APPELIANT; Sy
Dec.2,3
AND -
. 1964
THE MINISTER OF NATIONAL A"—és
RESPONDENT, “V&-°

REVENUE .............c.cccu...

Revenue—Income Taz—Income Tax Act, RS.C. 1952, c. 148, s. 86E—
Ezxpropriation and sale of lands owned by partnership—Objective in
partnership acquiring lands—Partnership not limited to dealing in lands
subsequently expropriated and sold—Partnership business not ter-
minated by expropriation and sale—Negotiation of compensation for
expropriation an integral part of partnership business—Compensation
for expropriated land forming part of assets of a business must be
tncluded in profits of business—Whether collection of compensation
for lands expropriated and sold took place in course of partnership
business.

In 1952 Malton Subdivisions Limited, in which the appellant was a share-
holder, purchased 150 acres of land adjoining Malton Airport, near
Toronto, Ontario and caused a subdivision plan thereof to be registered.
In 1953 a partnership known as Bel-Air Builders, in which the appellant
was a partner, acquired an agreement with Malton Subdivisions Lim-
ited under which it was entitled to purchase the lots shown on the
subdivision plan. On February 12, 1954 a substantial portion of the
150-acre subdivision was expropriated by the Government of Canada
but, on March 30, 1954 a large part of the expropriated land was
abandoned by the Government and reverted to its former owners. By
an agreement dated July 8, 1958 between Her Majesty in right of
Canada, Malton Subdivisions Limited and the partners of Bel-Air
Builders, Her Majesty agreed to pay $725,000 for a release of all
claims arising out of the expropriation and for a conveyance of substan-
tially all the unexpropriated lands in the subdivision. Of this amount
$100,000 had been paid in 1954, $610,000 was paid in the latter part of
1955 and the balance was paid in 1958.

The appellant appealed from the re-assessment of his income for 1956 by
which his share of the profit from the disposal of the subdivision lands
by Bel-Air Builders was included in his taxable income, claiming,
inter alia, that Bel-Air Builders ceased to carry on business from the
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1964 time of the expropriation on February 12, 1954 and that the sale giving
S(;;)::RA rise to the profit was governed by s. 85E of the Income Taz Act, which
. required the sale to be deemed to have taken place in the last taxation
MINISTER OF year in which the appellant carried on business through Bel-Air
%TIONAL Builders, which was 1954, and that, accordingly, the assessment under
VENUE

appeal must be vacated because it purports to assess the gain on the
said sale 1n the 1956 taxation year of the appellant. He claimed in the
alternative that the gain resulting from the said sale was a non-taxable
capital gain.

Held: That the objective of the partnership, Bel-Air Builders, in acquiring
the rights to buy the subdivision lots was the usual one of making a
profit in such a way as might appear from time to time to be most
advantageous.

2. That under whatever agreement associated the partners of Bel-Air
Bulders together when they acquired the subdivision from Malton
Subdivisions Limited, there is no doubt that they would have felt quite
free to deal with any lands that they could acquire in any way that was
calculated to produce a profit, and that being the scope of the partner-
ship business, there is no basis for a finding that the business had
ceased at the time of the expropriation or at any time before all the
property had been disposed of and the proceeds therefrom had been
collected and distributed.

3. That the business of acquiring land for disposition at a profit includes
all operations essential to the successful completion of the project,
including not only sale or other disposition but collection of the
proceeds of disposition.

4. That negotiations leading to settlement of compensation for expropria-
tion of part of the mventory of a business are an integral part of the
carrymg on of the business.

5. That compensation for land that was part of the assets of such a busi-
ness and that has been expropriated must be included in computing
the profits from the business.

6 That the collection of compensation for the lands expropriated and the
sale of the other lands took place in the course of the partnership
business.

7. That the appeal 1s dismissed.
APPEAL from a decision of the Tax Appeal Board.

The appeal was heard by the Honourable Mr. Justice
Cattanach at Toronto.

P. N. Thorsteinsson for appellant.

N. A. Chalmers for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CarranacH J. now (August 28, 1964) delivered the fol-
lowing judgment:

This is an appeal under the Income Tax Act, 1952 R.S.C,,
c. 148, from a decision of the Tax Appeal Board' dismissing

1(1961) 26 Tax ABC. 28.
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an appeal from a re-assessment of the appellant for the
1956 taxation year. The only question in issue is whether
the appellant’s portion of a profit made by a partnership of
which he was a member was properly included in ecomputing
his income for the year.

During the early part of 1952, the appellant and some
“associates” acquired 150 acres of land adjoining Malton
Airport at $600 per acre, or a total of $90,000. That property
became vested in a company, Malton Subdivisions Limited,
and, by the latter part of November, 1952, a subdivision
plan, known as Plan 454 for the Township of Toronto, had
been registered in respect of that land and the appellant and
one, N. L. Lorenzetti, had become the owners of all the
shares in the company. In order to obtain the necessary
approvals of the respective authorities for registration of
the subdivision plan, Malton Subdivisions Limited had
entered into an agreement with the Townghip of Toronto
whereby it had assumed onerous obligations concerning the
ingtallation or erection of water mains, sewers, roads, ditches
and a sewage disposal plant. This agreement envisaged that,
in order to assist in the financing of the work necessary to
carry out these obligations, the company “would sell or
mortgage” lots “on which houses are erected or partially
erected” prior to the completion of all services but would
not allow “use or habitation of any building on any lot until
services are completed as herein provided”.

The original plan was, apparently, that Malton Sub-
divisions Limited would sell the lots shown on the sub-
division plan and make some additional profit by building
some houses as a company project, presumably for resale.
At some stage, the appellant associated himself with a
number of other persons in a partnership that did business
under various names such as “Bel-Air Builders Company”,
“Bel-Air Builders” and “Bel-Air Builders Co.”. This part-
nership, in which the appellant (who is an admitted specula-
tive trader in lands) was evidently the dominant personal-
ity, acquired an agreement with Malton Subdivisions Lim-
ited, dated August 4, 1953, that had been entered into with
the appellant and some associates as trustees for a pro-
posed company, entitling it to acquire the various lots shown
on Plan 454 at a stipulated schedule of prices over a period

of ten years.
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On February 12, 1954, a substantial portion of the 150
acres covered by Plan 454 was taken by the Government
of Canada under the Ezpropriation Act, 1952, R.S.C.,, c. 106.
A large part of the property so taken was abandoned by
the Government on March 30, 1954, and thus reverted to
the person or persons who owned it at the time of the
expropriation.

By an agreement dated July 8, 1955, between Her Majesty
in right of Canada, Malton Subdivisions Limited and the
partners constituting “Bel-Air Builders”, Her Majesty
agreed to pay $725,000 for a release of all claims arising
out of the expropriation and for a conveyance of substan-
tially all the unexpropriated lands in Plan 454. Of this
amount, $610,000 was paid in the latter part of 1955,
$100,000 had been paid as an advance payment in 1954 and
the balance was paid in 1958. The major portion was there-
for received in the partnership’s financial year ending
March 30, 1956. (The appellant’s share in any profit made
by the partnership from its business in that year is required
to be included in the appellant’s income for the 1956 taxa-
tion year.)

Attached to the appellant’s income tax return for the
1956 taxation year were financial statements of the “Bel-
Air Building Company” partnership showing that the
appellant’s share of “Net Gain on Disposal of Investment
Properties for the Year Ended April 30, 1956” was
$30,893.68. No part of this was included in the income
shown by his return.

By Notice of Re-Assessment dated May 9, 1958, the
appellant was re-assessed for the 1956 taxation year and
the explanation of the difference between the income as
declared by the appellant’s income tax return and the
income as fixed by the re-assessment, contained in the
attached form T7W-C, showed that the Minister treated as
income $30,893.68, being “Bel-Air Builders Co.—Capital
gain claimed deemed taxable income”.

On June 30, 1958, the appellant filed a Notice of Objec-
tion by which he took the position, in effect, that the por-
tion of the Bel-Air Builders’ profit applicable to the por-
tions of the subdivision intended for commercial and apart-
ment sites—namely $185,362.07 out of a total profit of
$198,837.25—is “capital” because the intention was “to
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retain for rental purposes the commercial and apartment
sites as a long-term investment”.

The Minister having confirmed the re-assessment, the
appellant appealed to the Tax Appeal Board and, by its
Notice of Appeal, again took the position that “Participa-
tion . . . in the proposed development, in particular in the
property acquired for commercial and apartment sites, was
in the nature of an investment and any gain realized was
capital in nature”. The Tax Appeal Board, after reviewing
the facts as established by the evidence before it, dismissed
the appeal and stated its conclusions in a paragraph which
reads:

Taking stock of what actually happened and the result, I think that
it was another case of a buyer of real estate having made money out of
it one way, instead of another, but with the result that was hoped for
originally, viz., a goodly profit, however it might arise. Here, the appellant
increased his receipts for 1956 by nearly $31,000, and it was in his chosen
business as a real estate broker that he did so. In my view of the evidence
put forward, his activities constituted a highly speculative albeit very
enterprising, adventure in the nature of trade rather than an investment
project. The speculative nature of the venture was borne out by several
witnesses, who even referred to the proposed community site as being like
the Gobi desert, it seemed so remote and rough. Hence, it appears to me
that the said gain became labelled as taxable income, and I must so find.

Had the issue in this Court been the same as the issue in
the Tax Appeal Board, I would have been content to adopt
the Board’s disposition of the matter. In the main outline,
the story as revealed by the evidence in this Court is the
same as the story as set out in the Board’s judgment
although there are differences in detail. However, in this
Court, the appeal was presented in a different way.

The appeal to this Court was put forward originally by a
Notice of Appeal dated May 19, 1961. By that Notice of
Appeal, the substance of the complaint against the assess-
ment was the same as the complaint in the Tax Appeal
Board, if, indeed, the words employed were not precisely
the same. The original Notice of Appeal was, however,
amended on November 12, 1963, and again on November
25, 1963. The significant changes may be summarized as
follows:

(a) Paragraph 9 of the Statement of Facts was recast to
allege, for the first time, that “From the time of the
expropriation by the Crown on February 12, 1954,
Bel-Air Builders Company ceased to carry on business”.
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192 (b) Section B of the Notice of Appeal was revised to drop,

SorBARA inter alia, the propositions
MINIER oF (i) that participation in the project was an invest-
%;?E‘?t‘;‘ ment and any gain realized was capital in nature,

(i) that the gain was the result of an accidental and
unforeseen cancellation of the project and not
income from a business, and

(ii1) that the investment in the property was not an
adventure or concern in the nature of trade,
and to substitute two grounds only for the appeal, namely:

1. The sale that gave rise to the gain that has been
assessed as income was governed by the provisions of
section 85K of the Income Tax Act, . . . the mandatory
provisions of which required the sale to be deemed to
have taken place in the last taxation year in which the
appellant carried on business through the partnership
of Bel-Air Builders Company, which was 1954, and
accordingly the assessment hereby appealed from must
be vacated because it purports to assess the gain on
the said sale in the 1956 taxation year of the appellant.

2. In the alternative if the said sale was not subject to the
provisions of section 85E with the result as aforesaid,
the gain resulting therefrom was not income to the
appellant but was a capital gain not taxable under any
of the provisions of the Income Tax Act.

Subsection (1) of section 85E of the Income Tax Act, which
is referred to in the first of the two new grounds of appeal,
reads as follows:

85E. (1) Where, upon or after disposing of or ceasing to carry on a
business or a part of a business, a taxpayer has sold all or any part of the
property that was included in the inventory of the business, the property
so sold shall, for the purposes of this Part, be deemed to have been sold
by him

(a) during the last taxation year in which he carried on the business

or the part of the business, and

Cattanach J.

(b) in the course of carrying on the business.

At the opening of the trial in this Court, counsel for the
appellant made it clear that the appellant was not contend-
ing, in this Court
(a) that any part of the amount in issue is “proceeds from

the realization of an investment, in the ordinary sense”,
or
(b) that the appellant is not “a trader in land”.
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Later, during the course of the trial, counsel said, speaking }_9%
of the appellant: “I have admitted this man is a trader...”. Sorsara
The position put forward on behalf of the appellant, as I Mm:imn oF
understand it, is that NATIONAL
. . . ReveNue

(a) the partnership’s business ceased at the time of the ~——

expropriation in 1954; Cattanach J.
(b) that neither the expropriation of part of the partner-

ship’s lands nor the sale of the remainder was, in fact,

a transaction in the course of the partnership’s business,

but, on the contrary, each of them either fell into the

classification of slump transactions (i.e., transactions

whereby a business was terminated) or liquidation

sales (i.e., transactions disposing of assets of a business

after termination of the business); and
(c¢) that, while section 85E operates to require that the sale

in 1956 be deemed to be in the course of carrying on of

the partnership’s business, it requires that it be deemed

to have taken place in the 1954 taxation year, the last

taxation year in which the partnership’s business was

carried on, and so does not support taxation of the

profit therefrom as part of the appellant’s 1956 income.

It will be seen, therefore, that the appellant’s case is
based entirely on the submission that the partnership
business came to an end at the time of the expropriation or,
alternatively, was brought to an end at the latest by the sale
of the remainder of its interest in the land covered by Plan
454 in 1956. If the partnership business was still subsisting
and that sale was in the course of the partnership business,
the appellant’s propositions lack the necessary factual
foundation.

Leading counsel for the appellant stated his basic factual
submissions as follows:

Number 1. The business of Bel-Air Builders, the
partnership of which the appellant was a member, con-
sisted of the development of a specific subdivision
project in Malton with all that that usually entails.

Number 2. Upon expropriation of all but about 16
of the 150 acres involved by the Department of Trans-
port in February, 1954, the business of Bel-Air
Builders ceased.
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Eﬁ‘f The first proposition is supported by the following portion
Soesara  Of the appellant’s testimony:

MINIg’i‘EB oF Q. . . . and Mr. Sorbara, what was the business of Bel-Air Builders?

NaTtroNAL A. The business of Bel-Air Builders was to develop Aria Bella Village;
Revenue to build houses, and to build the commereial shopping centre.
Catt—a.;.ch J. Q. Did Bel-Air Builders ever carry on any other busmess activities,
—_— other than the development of Aria Bella Village?
A. None.

It is also supported by the following portion of the appel-
lant’s testimony:

A. Bel-Air Builders came to be formed, for the purpose of continuing
the development of Ava-Bella Village; to build houses for sale,
and to build commercial buildings for rent, which were essential
to the completed project.

On the other hand, in the Reply to the Notice of Appeal,
there is a statement, that has not been challenged, that, in
assessing the appellant, the respondent acted inter alia on
the assumption that the appellant and his associates
acquired the agreement with Malton Subdivisions Limited
for the purchase of lots on Plan 454 “with a view to resell-
ing them or otherwise turning them to account at a profit”.
The onus of disproving the fact so assumed lay on the
appellant.
In considering whether the appellant has discharged that
onus, I must consider that part of the appellant’s evidence
quoted above having regard to
(a) such other evidence as there may be as to what the
business of the partnership was, and

(b) the weight that may reasonably be attributed to the
appellant’s evidence given in 1963 by which he
attempts to define the precise limits of one of the
multitude of businesses with which he was associated
some nine or ten years earlier, assessed in the light of
my conclusions as to the reliance that may be placed
on his recollection of earlier events in circumstances
touching his own interests.

With reference to the latter point, I may say that I am
of the view that very little weight may be attributed to the
appellant’s account of earlier events even when given on
oath. Not only does he not appear to have appreciated that
he had a personal responsibility to be sure of the accuracy
of statements sworn by him, but a reading of his evidence
as a whole confirms my view, formed during the course of
the trial, that his evidence cannot be relied upon.
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Without taking the time to review the other evidence as E’ff
to what the business of the partnership was, I can express Sorsara
my conclusion that, apart altogether from the onus of dis- Nprxremesor
proving the Minister’s assumption referred to earlier, the NaronaL
evidence taken as a whole shows that the partnership’s REEI_UE
objective in acquiring the right to buy lots on Plan 454 wag CattanachJ.
the usual one of making a profit in such a way as might
appear from time to time to be most advantageous. Cer-
tainly, the partnership had in mind many possibilities,
including buying lots and reselling them, buying lots build-
ing on them and selling, and buying lots building on them
and renting. I do not acecept the appellant’s evidence that
the partnership’s business in 1954 was restricted by defini-
tion to development of Aria Bella Village. In my view,
this statement is nothing more than a convenient way of
describing the business after the event when its activities
had in fact been so restricted during the first few months
of its existence. I have no doubt that the partners, under
whatever agreement associated them together when they
acquired this subdivision (clearly the “Declaration of Part-
nership” by which they declared that they were in business
“as Builders” is not such agreement) would have felt quite
free to turn to adjoining lands as a supplement to, or a sub-
stitute for, lands on Plan 454, had any such lands presented
themselves as being a potential source of profit, and would
have felt quite free under such agreement to deal with any
lands that they could so acquire in any way that, in their
judgment, was calculated to produce a profit.

That being my finding as to the scope of the partnership
business, I find no basis in the evidence, apart from the
appellant’s bare statement, for a finding that the business
had ceased at the time of the expropriation or, indeed that
it had ceased before all the property had been disposed of
and the proceeds of disposition had been collected and dis-
tributed. In my view, the business of acquiring land for dis-
position at a profit includes all operations essential to the
successful completion of the projeet, including not only sale
or other disposition, but collection of the proceeds of dis-
position. See International Harvester Company of Canada,
Limited v. Provincial Tax Commission', per Lord Morton of
Henryton at pp. 51-52. It follows that negotiations leading
to settlement of compensation for expropriation of part of

1119491 A.C. 36.
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the inventory of a business is an integral part of the carry-
ing on of the business.

There is, of course, no question that compensation for
land that was part of the assets of such a business and that
has been expropriated must be included in computing the
profits from the business. See Kennedy v. The Minister of
National Revenue', (an appeal to the Supreme Court of
Canada from this decision was dismissed without reasons?.)
A question might have been raised as to whether the com-
pensation should have been included in computing the profit
from the business for the year in which the land was expro-
priated. See Commissioners of Inland Revenue v. New-
castle Breweries, Limited®. However, no such question was
raised at any stage of the proceedings, and, if it had been, it
might well have given rise to issues of fact as to the method
that is appropriate in this case to determine the profits from
the business. I note that the accounting witness called by
the appellant seemed to be of the view that the partnership
profit should be computed in accordance with what is known
as the “cash’ basis.

As appears from what I have already said, I am of
opinion that the collection of compensation for the lands
expropriated, and the sale of the other lands, took place in
the course of the partnership business. The appeal is, there-
fore, dismissed with costs.

Judgment accordingly.

BeTWEEN:

SHELDON IRWIN PORTER .............. SUPPLIANT;
AND

HER MAJESTY THE QUEEN .......... RESPONDENT.

Crown—DPetition of Right—Claim for repayment of money paid to Crown
under Group Annuity Contract—Authorization and execution of con~
tract by municipal corporation—Lack of knowledge of suppliant of
terms of annuity plan—Government Annuities Act, if valid, not subject
to Ontario Insurance Act—Conflict between federal and provincial legis-
lation—Object of legislation—Pith and substance of legislation—
Federal legislation in the public interest—Declaration of Parliament

1119521 Ex. C.R. 258.
2 Memoranda of unreported judgments, [19531 2 S.C.R. viii.
3 (1917-30) 12 T.C. 927.
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as to object of legislation—Civil rights—Government Annuities Act,
RS.C. 1952, c. 182, ss. 4 and 6(3)—Municipal Act, RS.0. 1937, c. 266,
8. J04(41a)—British North America Act, 1867, ss. 91 and 92.
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This is a Petition of Right of & former member of the Police Department THE QUEEN

of the City of Sudbury, Ontario, for & declaration that the Govern-
ment Annuities Act, R.S.C. 1952, c. 132 is ultra vires and that the
suppliant is entitled to repayment of the contributions made by him
under a Group Annuity Contract between the Crown and the City
of Sudbury.

The suppliant joined the Sudbury Police Department and applied for
participation in the Group Annuity Plan in 1953. In 1960 he left the
Police Department, and, in due course, received a Statement of
Benefits under the Group Annuity Contract showing that he was
entitled to a life annuity of $378.57 commencing October 1, 1990,
and guaranteed for five years.

Held: That the suppliant has no right against the Crown by reason of
the fact that no copy of the Bylaw pursuant to which application was
made by the City of Sudbury for a Group Annuity Contract under
the Government Annuities Act was given to him because paragraph
4 of Article IV thereof, requiring a copy of the By-law to be given
to every employee, has no reference to persons becoming employees
after the commencement date of the Plan, paragraph 4 of Article IV
is directory only, a breach of the By-law by City officials does not
confer any rights against the Crown and the Group Annuity Contract
provides that the Government shall have no responsibility for the
Plan except as expressly provided in the Contract.

2. That the Group Annuity Contract was duly authorized and executed.

3. That the suppliant’s participation in the plan was properly made a
condition to his employment as a police constable.

4. That any lack of knowledge on the suppliant’s part of the terms of the
plan was not such as to affect the validity of his status as a registered
member of the plan.

5. That failure to give the suppliant a copy of the By-law cannot operate
to vitiate his participation in the plan when such failure is first raised
after he left the employment of the City.

6 That if the Government Annuities Act is a valid exercise of Parliament’s
legislative authority, the Crown, in exercising the authority conferred
thereby, is not subject to the provisions of the Onfario Insurance
Act.

7. That when a valid federal enactment comes in confliet with provineial
legislation, the federal enactment prevails.

8. That the operations under the Government Annuities Act differ from
those of a person in private business selling annuities in two respects
only, viz. the object of the operations under the Government Annuities
Act is not to make a profit but to promote thrift so that provision
may be made for old age, and the annuities sold under the Govern~
ment Annuities Act cannot be rescinded by agreement between the
purchaser and the seller as they could be if the transaction were
one between subject and subject.

9. That while the operations authorized by the Government Annuities Act
are operations that are the ordinary activities of persons engaged in
a business that is subject to the legislative jurisdiction of the pro-
vincial legislatures, the objective is quite different from that pursued
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by private business and, rather than being one of profit, it is to
provide further facilities for the promotion of habits of thrift among
the people of Canada so that provision may be made for old age.

10 That whether the “pith and substance” of the Government Annuities
Act be the authorization of annuity contracts between the Crown and
the subject or the provision of further facilities for the promotion of
thrift among the Canadian people so that provision may be made for
old age, it does not fall under s. 91(1A) of the British North America
Act nor is it an Act, the pith and substance of which is to enable
the Government of Canada to carry on business of a class that is
subject to regulation exclusively by the provincial legislatures.

11. That Parliament may employ monies raised by taxation “for mak-
ing contributions in the public interest to individuals, corporations or
public authorities” provided that the law enacted for that purpose
18 not so framed as to “encroach upon the classes of subjects which
are reserved to provincial competence” and it follows that Parliament
may authorize the Crown to enter into contracts with individuals
in circumstances that do not necessanly involve the expenditure of
monies raised by taxation where the dominating reason for the
scheme is the “public interest”.

12 That the Government Annuities Act expressly declares the scheme to
be “in the public interest” and there are no circumstances that would
constrain the Courts to hold that that declaration is colourable.

13. That the Government Annuities Act does not affect the civil rights
of any person, nor does it encroach on any of the classes of subjects
reserved to the provincial legislatures.

14. That the Government Annuities Act is intra vires and there is no basis
for the suppliant’s claim that the Crown holds monies received from
him otherwise than subject to and in accordance with the Group
Annuity Contract between the Crown and the City of Sudbury.

15. That the suppliant is not entitled to any of the relief sought by the
Petition of Right.

PETITION OF RIGHT for repayment of money paid to
Crown under a Group Annuity Contraect.

The action was tried by the Honourable Mr. Justice
Jackett, President of the Court, at Sudbury.

John A. Goodearle and John Ryan for suppliant.
D. S. Mazwell, Q.C. and Peter Sorokan for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

JAckETT P. now (September 4, 1964) delivered the follow-
ing judgment:

This is a Petition of Right of a former member of the
Police Department of the City of Sudbury in the Province

of Ontario for a declaration that the Government Annuities
Act, RS.C. 1927, chapter 7, consolidated as R.S.C. 1952,
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chapter 132, was ultra vires and for a further declaration, in
effect, that he is entitled to be paid by the Crown an amount  Porrer
equal to the contributions made by him under a Group fum gimx
Annuity Contract (No. G. 729) between the Crown and the Torkott P
City of Sudbury. —

Other relief is sought by the Petition of Right but was
not supported in argument.

1964
——

The Government Annuities Act authorized the Crown in
right of Canada to contract for the sale of defined classes of
annuities payable to persons resident or domiciled in
Canada subject to the conditions and requirements set out
in the various provisions of the Act. The principal provi-
sions of the Act are section 4 and subsection (3) of section
6, which read as follows:

4. Her Majesty, represented and acting by the Minister, may, subject
to the provisions of this Act and of any Order in Council made under the
authority of this Act, contract with any person for the sale

(a) of an immediate or deferred annuity to any person resident or

domiciled in Canada,

(1) for the life of the annuitant ;

(ii) for a term of years certain, not exceeding twenty years,
provided the annuitant shall so long live; or

(iii) for a term of years certain, not exceeding twenty years, or
for the life of the annuitant, whichever period shall be the
longer;

(b) of an immediate or deferred annuity to any two persons resident
or domiciled in Canada during their joint lives, and with or with-
out continuation to the survivor.

6. (3) Employers of labour may, pursuant to agreement entered into
with their employees in that behalf, such agreement to be of a form
approved by the Minister, contract with Her Majesty for the sale to such
of their employees as are domiciled in Canada of annuities otherwise
purchasable by such employees as individuals under this Act; and any
sums of money necessary to the carrying out of this object, whether such
sums are derived from the wages of the employees solely, or partly from
the wages of the employees and partly from contributions of the
employers, or from contributions of the employers solely, may be paid by
such employers direct to the Minister, or may be deposited in any Post
Office Savings Bank to be transferred by the Postmaster General to the
Minister; but unless otherwise expressly stipulated, any sums so paid
shall be held for the exclusive account of the persons in whose names
they were deposited, respectively.

The Municipal Act, R.8.0. 1937, chapter 266, as amended
by chapter 30 of 1939, chapter 35 of 1941, chapter 39 of
1944, chapter 60 of 1946, and chapter 69 of 1947, authorized
the council of a municipality to provide, by by-law, for
“pensions for employees . . .’ by arrangement with the
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Crown under the Government Annuities Act. See section
404, paragraph 4la.

City of Sudbury By-law No. 2916, passed on February 2,
1948 is a by-law under paragraph 4la of section 404 of the
Municipal Act to provide pensions for full-time employees
of the City. A Retirement Annuity Plan was attached to the
By-law describing the main features of the pension scheme.

Pursuant to By-law No. 2916, the appropriate City
officials, on February 26, 1948, executed, on behalf of the
City, an application for a Group Annuity Contract which
was, in effect, an offer to contract, which offer was accepted
by the issuance by the appropriate officials of the Govern-
ment of Canada, on behalf of His Majesty, of Group
Annuity Contract No. G 729. That contract was designed
to implement the retirement plan attached to By-law No.
2916.

By Group Annuity Contract No. G. 729, the Crown agreed
to pay to each employee to be registered thereunder an
annuity as determined by the provisions and conditions of
the contract and the City agreed to pay to the Crown in
respect of the respective employees certain amounts known
as “Employee Payments”, to be deducted from the
employee’s wages, and other payments to be made by the
City on behalf of the employees, known as “Employer
Payments”. The contract contains a formula to determine
an employee’s “Normal Retirement Age” or “Retirement
Date”. The annuity payable to each registered employee
(subject to certain options) is a life annuity commencing
on his Retirement Date with a five year guarantee. The
amount of the annuity is determined by the amount of the
payments made in respect of him. Section 11 of the “Terms
and Conditions” of the contract, which is referred to by
counsel for the suppliant as the “lock-in” clause, provides
that, if a Registered Employee leaves his employment
before his Retirement Date without having twenty years of
service, he shall receive an annuity commencing on his
Retirement Date computed by reference only to the
Employee Payments.

By-law No. 2916 requires that every person who becomes
an employee after the effective date of the plan attached
thereto, be required “as a condition of his employment” to
join the plan provided for by the By-law.
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In due course, after having been appointed a constable 1964
in the Police Department, the suppliant on February 3, Pormmr
1953, applied for participation in the plan and authorized rgg Qumex
the City to deduct from his wages the contributions which | -—

. ackett P.
the plan required that he pay. .

Sometime in 1960, the suppliant left the Police Depart-
ment and, in due course, he received a “Statement of Bene-
fits” under the Group Annuity Contract showing that he
was entitled to a life annuity of $378.57 commencing
October 1, 1990, guaranteed for five years.

One other feature of the case must be set out before out-
lining the suppliant’s contentions. Article IV of By-law No.

2016 reads as follows:

IV. (1) Every person who is an eligible employee under the plan on
the effective date of the plan shall elect in writing within three months
after the effective date whether or not he desires to join the plan.

(2) Every employee who elects to join the plan shall sign the Gov-
ernment form of application for registration under the plan and authorize
the City in writing to deduct from his salary or wages his payments
under the plan,

(3) Any employee who does not join the plan within the said three
month period shall not be permitted to do so thereafter and every such
employee shall be required to sign and deliver to the City a disclaimer
acknowledging that he does not expect any retirement benefits hereunder.

(4) Every employee who applies to be registered under the plan shall
be given a copy of this by-law at the time of application.

(5) Every person who becomes an employee after the effective date
of the plan shall be required as a condition of his employment to join the
plan as provided for therein.

(6) Every employee who joins the plan shall be deemed to have
joined it upon the terms and conditions contained in this by-law or in
the form of contract set out in the said Appendix “A”.

There is no dispute on the evidence that, not only was
the suppliant not, in fact, given a copy of the By-law at
any time, but, at no time was he informed as to the details
of the plan. It is also clear that at no time, prior to his
leaving, did he request any such copy or information and
indeed, when he applied to join the plan, the document
that he signed contained an acknowledgment that he had
received a copy of the “Retirement Annuity Plan”. The
suppliant now contends that his not having been given
a copy of the By-law was a very serious “breach” upon
which he can found his claim for relief in this Petition.
The Crown contends that paragraph (4) of Article IV has
no reference to persons becoming employees after the com-
mencement date of the plan because it provides only for
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giving a copy of the By-law to an employee who “applies”

to be registered, whereas paragraphs (5) and (6) of

Article IV do not provide for applications by new em-

ployees. Secondly, the Crown contends that, even if para-

graph (4) does apply to new employees, it is directory
only. Finally, the Crown contends that, in any event, any
such breach of the By-law by the City officials does not
confer any rights against the Crown. I agree, for those rea-
sons, that the suppliant has no right against the Crown by
reason of the fact that no copy of the By-law was given to
him. T also refer to the provision of the Group Annuity

Contract that “the Government shall have no responsibility

for the Plan except as expressly provided in this Contract”

as an additional reason why the suppliant cannot found his
claim for relief on the alleged breach of Article IV of the

By-law.

The suppliant’s position, while put on a number of dif-
ferent bases, is that
(a) the arrangements represented by the transactions

outlined above are a nullity, and

(b) the suppliant is entitled therefore to have returned to
him the “Employee Payments” made to the Crown by
the City on his behalf.

The various grounds on which it is contended that the
pension plan arrangements are a nullity may be sum-
marized as follows:

(a) the annuity contract was a wuberrimae fidei contract
under which the Crown and the City had a duty
to advise the suppliant of all the terms of the contract
before he elected to participate and failure to have so
informed him vitiated the contract at his option;

(b) there is a trust of the money paid to the Crown for
the suppliant and the “breach” of the By-law defeated
the trust;

(e) the annuity contract is an insurance contract subject
to the Ontario Insurance Act and is vitiated by failure
to comply with the requirements of that statute that
all the terms of the policy must be in a policy delivered
to the insured;

(d) the Government Annuities Act is beyond the power of
Parliament and void;



1 Ex.CR. EXCHEQUER COURT OF CANADA [1965] 207

(e) the Group Annuities Contract is void because it was 1154;
never executed on behalf of the City pursuant to an  Porrer
appropriate authorizing by-law; TaE aUEEN

(f) the suppliant’s participation in the contract was void g, v p
because he was coerced into joining by a threat of —
dismissal if he did not participate.

The only ground, of those enumerated in the immediately
preceding paragraph, that causes me any difficulty is the
contention that the Government Annuities Act is ultra
vires. There is no doubt, in my view, that the Group
Annuity Contract was duly authorized and executed.
Similarly, there is no question that the suppliant’s partici-
pation in the plan was properly made a condition to his
employment as a police constable. Any lack of knowledge
on his part of the terms of the plan was not such as to
affect the validity of his status as a registered member of
the plan. Regardless of what his rights might have been if
he had insisted on having a copy of the By-law before
agreeing to participate in the plan, it cannot operate to
vitiate his participation when the failure to give him a
copy is first raised after he left the employment of the
City. Finally, if the Government Annuities Act is a valid
exercise of Parliament’s legislative authority, the Crown, in
exercising the authority conferred thereby, is not subject
to the provisions of the Ontario Insurance Act, which, as
far as I am aware, is not expressed to be binding on Her
Majesty. In any event, when a valid federal enactment
comes in conflict with provineial legislation, the federal
enactment prevails. See Attorney General for Ontario
v. Attorney General for the Dominions' per Lord Watson,
at page 366. This is not a case where the federal statute
impliedly adopts the laws of the province as part of the
federal enactment as was done, for example, by sec-
tion 18(c) of the Exzchequer Court Act. See The King
v. Desrosiers® per The Chief Justice, at page 78.

I must, therefore, consider the submission that the Gov-
ernment Annuities Act is ultra vires.

The Government Annuities Act was enacted by Parlia-
ment as chapter 5 of the Statutes of Canada, 1908. That Act
gives as the statutory reason for the enactment that “it isin
the public interest that habits of thrift be promoted and

118961 A.C. 348. 2 (1908) 41 S.C.R. 71.
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that the people of Canada be encouraged and aided thereto
so that provision may be made for old age” and that “it is
expedient that further facilities be afforded for the attain-
ment of the said objects”. Various amendments have been
made to the Act since that time but it would not appear
that any of them are such as to change the “pith and sub-
stance” of the Act in so far as may be relevant to determin-
ing whether it is a law in relation to a matter that falls
within section 91 of the British North America Act.

The “further facilities” afforded to the people of Canada
by the Government Annuities Act to promote habits of
thrift “so that provision may be made for old age” were, as
indicated earlier in this judgment, arrangements under
which the Government of Canada sold small annuities to
persons domiciled or resident in Canada. The effect of the
statute is such that when a person has paid in one or more
payments under an annuity contract, he cannot change his
mind and get his money back but must wait and receive
the annuity that he has purchased. (This is subject to an
exception when the money paid is not sufficient to buy an
annuity under the Act. There are also circumstances in
which money is repayable on the death of the annuitant.)

The operations under the Government Annuities Act
differ from the operations of a person in private business
selling annuities in that
(a) the object of the operations under the Government

Annuities Act is not to make profit but to promote
thrift so that provision may be made for old age, and
(b) the annuities sold under the Government Annuities Act
cannot be rescinded by agreement between the pur-
chaser and the seller as they could be if the transaction
were one between subject and subject.
Otherwise, the operations of the Government under the
Government Annuities Act do not differ in any material
respect from that of any private person in the annuities
business.

The suppliant supported his contention that the Govern-
ment Annuities Act is ultra vires by reference to the line of
cases that has established that regulation of the contract of
ingurance and the insurance trade or business is a matter,
in each province, within the exclusive jurisdietion of the
provincial legislature. He referred to Citizens’ Insurance
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Company of Canada v. Parsons'; Attorney-General for
Canada v. Attorney-General for Alberta?; Attorney-General
for Ontario v. Reciprocal Insurers®; and In re The Insurance
Act of Canada*. He might also have referred to Reference as
to Validity of Section 16 of the Special War Revenue Act®.

It i1s well established that legislation in relation to the
regulation, or prohibition, of “individual forms of trade and
commerce confined to the province” is not included in Par-
liament’s power under section 91(2) of the British North
America Act to make laws in relation to the “Regulation of
Trade and Commerce”. See Canadian Federation of Agri-
culture v. Attorney-General for Quebec® per Lord Morton of
Henryton at pages 192 to 195.

Furthermore, it would not seem that Parliament can, by
an Act applicable to all Canada, make laws “in relation to
matters which in each province are substantially of local or
private interest” unless such matters fall within an
enumerated head of section 91. See Attorney-General for
Ontario v. Attorney-General for the Dominion® per Lord
Watson at pages 360-1.

However, the Government Annuities Act does not purport
to be a law in relation to the annuities trade in Canada and
I am satisfied that its validity is not determined by the
authorities to which I have referred.

What the Government Annuities Act does is to authorize
the Government of Canada, or more precisely, Her Majesty
acting upon the advice of Her Federal Ministers, to enter
into contracts under which payments are made to Her
Majesty in consideration of Her Majesty undertaking to
pay annuities to persons resident or domiciled in Canada,
the avowed object of which activity is not to make a profit
but is to provide further facilities for the promotion of
habits of thrift among the people of Canada so that pro-
vision may be made for old age. While, therefore, the opera-
tions that the Government of Canada is authorized to carry
on are operations that are the ordinary activities of persons
engaged in a business that is subject to the legislative juris-
diction of the provincial legislatures, the objective is quite
different from that pursued by private business.

1(1881) 7 A.C 9. 2 [19161 1 AC. 588. 3 [1924] A C. 328.

4[1932] A C. 41. 5[1942] SC.R. 429 619511 A.C. 179.

7[1896]1 A.C. 348.
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It would appear, therefore, that the Government
Annuities Act is valid if

(a) Parliament may authorize the Government of Canada
to engage in a business, the regulation of which is
within the exclusive legislative jurisdiction of a pro-
vineial legislature, or

(b) Parliament may, by the means adopted by this law,
enact a law to provide further facilities for the pro-
motion of thrift among the Canadian people so that
provision may be made for old age.

The relevant provisions of the British North America Act
are as follows:

91. It shall be lawful for the Queen, by and with the Advice and
Consent of the Senate and House of Commons, to make Laws for the
Peace, Order, and good Government of Canada, in relation to all Matters
not coming within the Classes of Subjects by this Act assigned exclusively
to the Legislatures of the Provinces; and for greater Certainty, but not
so as to restrict the Generality of the fore-going Terms of this Section,
it is hereby declared that (notwithstanding anything in this Act) the
exclusive Legislative Authority of the Parliament of Canada extends to
all Matters coming within the Classes of Subjeet next herein-after
enumerated; that is to say,—

T
1A. The Public Debt and Property.
* % %

And any Matter coming within any of the Classes of Subjects enumer-
ated in this Section shall not be deemed to come within the Class of
Matters of a local or private Nature comprised in the Enumeration of
the Classes of Subjects by this Act assigned exclusively to the Legislatures
of the Provinces.

92. In each Province the Legislature may exclusively make Laws in
relation to Matters coming within the Classes of Subjects next herein-
after enumerated; that is to say,—

* ok %
13. Property and Civil Rights in the Province.
¥ % %

16 Generally all Matters of a merely local or private Nature in the
Province.

Whether the “pith and substance” of the Government
Annuities Act be the authorization of annuity contracts
between the Crown and the subject or the provision of
further facilities for the promotion of thrift among the
Canadian people so that provision may be made for old
age, I am of opinion that it does not fall under Head 1A
of section 91 and no other head of section 91 has been
suggested as supporting this legislation. If the “matter”
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in relation to which that legislation was made does not fall 1_9?5
within any of the enumerated heads of section 91, the sole Porrer
question is whether that “matter” falls within any of the pgg a'mm
enumerated heads of section 92. If it does, the legislation Tackett P
is beyond the powers of Parliament and, if it does not, —
then it is a valid enactment. Parliament is authorized by
section 91 to make laws in relation to any ‘“matter”
not coming within the classes of subjects assigned exclu-
sively to the legislatures of the provinces and it has not
been suggested that there is any relevant class of matter
assigned exclusively to the legislatures of the provinces
elsewhere than in section 92.

I am of opinion that the Government Annuities Act is
not an Act the pith and substance of which is to enable
the Government of Canada to carry on business of a
class that is subject to regulation exclusively by the pro-
vincial legislature. Whether Parliament can authorize the
federal executive to carry on such a business, or conversely,
whether a provineial legislature can authorize the provincial
executive to carry on a business that is subject to regula-
tion exclusively by Parliament, is a question of difficulty
and importance concerning which, as far as I am aware,
there is no authority. Having regard to the view that
I have formed concerning the Government Annuities Act,
I need expres