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CASES

DETERMINED IN THE

EXCHEQUER COURT OF CANADA.

TORONTO ADMIRALTY DISTRICT.

THE GEORGIAN BAY NAVIGA- !
TION COMPANY .cocvvvvnnene PLAINTIFFS_

AGAINST _ -
THE SHIPS SHENANDOAH?” AND “CRETE.”
Admiralty law—Collision—Right of wey.

In the case of a river traversed annually by thousands of vessels and
used hy two nations, a custom which in effect supersedes a statu-
tory rule ought to bhe established by the most conclusive and
cogent proof ; and when it is sought to make it binding upon
foreign as well as domestic vessels, the proof should include some
convincing evidence that a knowledge of the alleged custom
existed amongst mariners generally, and extended to mariners
sailing on vessels carrying a foreign flag and habitually traversing
a busy river.

THIS is an action brought by the plaintiffs against
the American steamer Skenandoah and the barge Crete,
the latter being in tow of the former, to recover dam-
ages for injuries to the plaintiffs’ steamer Carmonra, as
the result of a collision which took place in the River
St. Clair, on the morning of the 25th of June, 1899,
The trial of the case took place at Windsor on the

" 1Tth, 18th and 20th days of January, 1902, and the-

argument of counsel was heard, at Toronto, on the 1st
day of February, 1902.
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1902 The facts of the case are fully set out in the reasons
Taz for judgment. .
GE}%&?'IAN T. Mulvey and J, W. Hanna {or the plaintiffs ;
N“Igfmn F. A. Hough for the defendants.
v. T. Mulvey for the plaintiffs: I do not think there is
THE SHI1PS

“smEnan- 2any doubt as to how the Carmona came into the river.
P oD She was on her voyage from Goderich to Sarnia and
Aroament of course came down the easterly side of the lake, and,
of Counsel. while still in the lake, passed a tow starboard to star-
" board. Aftershe got into the river and some distance
below the lighthouse, she passed a single vessel port
to port, and that is the point I lay stress upon ; because
it is to some extent an answer to the contention of my
learned friend that she should not have gone down
the American side of the river, and of itself, I think,
shows that we were taking our proper course down
the river. When she passed this vessel there was no
fog. It was not until about as she crossed the ranges
that the fog set in. This would bring her about
opposite the Grand Trunk freight sheds on the Ameri-
can side, and the chart shows that point to be about
1,500 feet from the place where the collision occurred.
Various opinions were expressed with regard to the
strength of the current. The defendants’ preliminary
act says seven miles an hour, some witnesses say four;
but the reason I take up that point is to estimate the
time that the Carmona was in the fog. Supposing she
was run as slowly as she could be to retain steerage
way—about two miles an hour, and the current was
running five miles an hour, she would be travelling
about the rate of seven miles an hour and would be
passing the land at the rate of half 2 mile in the neigh-
bourhood of four minutes.
[By THE CoURT: In other words she would have
been travelling from the time she entered the fog, from
four to five minutes.]
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It would be in the neighbourhood of three and one-
half minutes she was in the fog. There is no doubt
she came quite close to the American bank in the fog,

1902

L
Tax
GEORGIAN
Bay

and we say that at the time she sighted the Shenan- Naviaarrox

doah she was within about 75 or 100 feet from the
bank. . '

There are some variations in evidence as to how the
Carmona was headed at the time the Shenandoah saw
her. Captain Stevenson, the master of the Shenandoah,
said she was coming down broadside, but the evidence
of the plaintiffy’ witnesses do not agree with that.
Captain Stevenson also states that the Shenrandoah
moved up the river and swung a little to port, and
then the Carmona backed into the Shenandoah., By
models here I show this would be impossible, because
if the Carmona were coming down broadside upon
the bow of the Shenandoah she must have gone into
the bank, and she could not, as he states, have backed
into her. I think the evidence of the master of the
Shenandoah is on that point entirely inaccurate,
because there was not room for the Carmona to come
broadside like that—there was not room to do it, as
her length was 180 feet over all.

[By THE Court: Or they must have been a good
deal further out] :

In their evidence they do not say they were any
further out—not one of their witnesses say they were
more than 200 feet out, and there was this barge at the
. dock with abeam of 40 feet, and they expressly said that
the space between the barge and the Shernandoah was not
200 feet ; but there was that space between the dock and

the Shenandoah,-so that there could have been only 150

feet between the barge and the Shenandoakh at the time
oftheaccident. We say that the Shernandoah was nearer,
that- they were only from 100 to 150 feet from the

shore at the tlme of the accident, and that the position
1%
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CRETE.
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of the Carmona was heading down the river almost
parallel with the American shore, and her port bow
in a line with the stem of the Shenandoah. Not only
does the position of the vessels at the time indicate
that, but also their subsequent manceuvres, because the
Carmona in backing made very little headway against
the current—one of the witnesses for the defendants, I
think the master of the Shenandoah, said that although
the Carmona was backing for all she was worth, she
was still going down the stream, and he also states
that when they came together the Carmona was going
down the stream, that is relatively with the Shenan-
doah.

[BY THE CouRt: That she was moving down stream
although she was backing.]

Yes, and the Shenandoah was going ahead relatively
to her. That shows that the pleadings are not accu-
rate. The Carmona did not back with the Sherandoah,
but they came together while passing one another.
It may have been a sheer or suction from the Carmona
that brought them together. It is hard to say how
that happened, for at any rate the Carmone was back-
ing, but was not going up the stream faster than
the Shenandoal.

[BY TeHE Court: Still the backing into her might
be while passing, that is to say, she was altering her
position in the stream while moving onwards.]

But the position in which they came together shews
it was not a backing but a pulling together. It is

‘'well known that a large vessel will pull a small

vessel towards her when passing.

[By THE CoURT.—That may be in still water.]

A large number of collision cases, even in the Detroit.
River, show that that it is very likely to happen.

There is considerable dispute regarding the whistles.
that were given and I draw attention to the fact that.
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a starboard whistle was givén by the Shenandoah and
subsequently a port whistle. It is true that the crews
- of the Crete and Granada both say that they did not

1902

A e
THE
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pay any attention to these whistles. That may be so, Naviearron

but I submit that it is impossible to give an intelli-
gent explanation of how this accident happened un-
less they did give some attention to these whistles, be-
cause I think it is most clearly shown that the Crete had
her bow turned in somewhat towards the American
shore, and therefore she had starboarded when the
two-whistle blasts were given. I am not saying
whether the two-whistle blasts were given before or
after the Carmona signalled, but at any rate they were

Co.
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given, and subsequently the Shenandoah gave one -

blast, and they ported their wheels. The Crete, after
that port whistle was given, could not have had time
to change her course because it was almost immed-
iately, the captain of the Shenandoah says, when the
Carmona was passing by his stern that she gave that

whistle, and then the Carmona would have only about

800 feet to go to come to the Crete, and in that dis-
tance the alteration of the Crete could amount to very
little. ' ‘

Now there is some dispute in the evidence as to
the way the tow-line was broken. 1 submit the cir-
cumstances show clearly that the plaintiffs’ contention
on that point is accurate. The evidence is that the
tow-line was “ chewed " up to about 100 feet from the
bow of the Crete —that about 100 feet of it went in on
the Crete, and the balance, 400 feet, was taken in on
the Shemandoah; and there was no chewing what-
ever on the part the Crete took in, and there was no
“ chewing ” near the stern of the Shenandoah—but that
the ¢ chewing ” took place in the outer 100 feet of the
part taken in by the Shenandoah. One of the wit-
nesses for the defence says he was at the bow of the
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1902  Crete when the collision took place, and saw the
Tue  Carmona about 75 feet from the Crete and saw the
G”gﬁ‘;‘“ line snap across the bow of the Carmona. The cir-
Naviearrorn cumstances do not show that that is accurate. If that
c:,o' were so how would the line be “ chewed ” in the last

%iisfgs 100 feet from the break ? The only thing that could
poan asp “chew ” the line was the action of the paddle, wheels
CREZE.  on it, and how could it be “chewed” if it broke
Argument across the bow of the Carmona. '
On the other hand one witness, who was on the
bow of the Carmona immediately before the Crete and
Carmona came into collision, says that while the Car-
mona was fifteen f:et away from the Crefe he looked
down and saw the line still taut against the side of
the Carmona. 1 think the evidence all shows that the
way the break of the line took place was, that when
the vessels came together there was a sudden jar, and
the line at that time being under the wheel of the
Carmona, the sudden jar broke it off. The line could
not have been snapped across the how of the Carmona.
The line was a very heavy one and the Carmona was
not headed across the line. Then the Carmorna came
down upon the Crefe and struck her about five feet
from the stem on her starboard bow.

-Now as to the law applicable to the case. First, I
will take a point raised by mylearned friend that there
was a custom of vessels to go to the American side of
the river in going up. In discussing that point I
draw attention to the International rules. Art. 25.
says “In narrow channels every steam-vessel shall
when it is safe and practicable keep to that side of the
fairway or mid-channel which lies on the starboard
side of such vessel.” That is not the United States
rule but the International rule, and that applies to
all vessels over which the Canadian Government has

jurisdiction. It applies to mid-channel in that river.




VOL. VIII.} EXCHEQUER COURT REPORTS.,

That is concluded in authoritjr because it-has been -
held in more than one American case, that the Cana--

+dian rules apply on the Canadian side of the channel.
(Oitesthe Lansdowne (1).
|BY THE CoURT:—Do the United States courts hold
that this rule applies to their vessels in Canadian
waters ?] :

Yes. Their vessels are governed by the Canadian-

rules when they pass the centre of the river. That is

held by the Supreme Court in the case of the New -

York (2). The whole point is considered there. It is
held there that the Canadian and United States rules
apply on their respective s1des ot the International
boundary.

My learned friend put a series of questions to his
expert witnesses as follows: “Do you kiow the
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custom of mariners in passing Botsford’s elevator?— -

A. Yes. What do you do there ?--A. We go to star-
board.” Now if they went to starboard in Canadian
waters they would be going contrary to Art. 25, and

they would be in fault, so that they were going alittle

beyond the mark in answering those questions as they
did. There is no corresponding rule for the United

States side of the boun_dary ; but there is a clear and-'
well defined rule for the Canadian side; and these

expert witnesses did not limit their testimony at all,
“but without qualification they said, in passing that
part of the river—they didn't say one side or the
other—we go to the starboard, because it is proper to
go to starboard.

There is a number of cases in which the law on
this subject is clearly and well laid down. The cases

I propose to cite show that it is good navigation to go -

port to port in such places as that and not stai'bpard to
starboard. I willcite English cases decided before this

(1) 106 Fed. Rep. 436, (@) 175 U. 8. 187,
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~ Article 25 was adopted as arule of law, that is adopted

as practically laid down by statute, and 1 submit that
even for United States waters these are good decisions
now. The first rules on the subject were adopted by the
Trinity House in 1840, but these rules had no binding
effect ; they were rules laid down by the Trinity masters
for the guidance ot navigators, and one of the rules was
“a steam-vessel passing another in a narrow channel
must always have the vessel she is passing on the
larboard hand.” (Cites the Duke of Sussex (1); The
Friends (2). The rules of the Trinity House were
superseded in 1853 by The Merchants Shipping Act of
1854, sec. 297, but it is unimportant to discuss that
section here and it practically gives statutory force to
this particular rule; before that the rule was merely
good seamanship. In 1862, 25 & 26 Vict., that section
of The Merchants Shipping Act was repcaled, and for
some time after that there was no statute upon that
point at all, and it was not until the rules of 1880
that the rule was adopted again that in narrow chan-
nels the ships must go to port.

[By THE CoURT:—Were there any intermediary
decisions when there was no statutory rule ?]

Yes; in the case ot the Unity (8) decided in 1856,
while the statute was in force the same point was held ;
there is also the case of the Fyenvord (4). This case
merely holds that these rules apply to foreign vessels. -
1 refer you to the Vianna (5); that was the case of a
collision at a launching and it was contended that all
customary notice was given of the launching ; there
the court says “no custom is proved because a custom
in law must be universal, or at least so universal that
any departure from it is recognised as unusual and
extraordinary.” (Cites Hand of Providence (6); The

(1) 1 W, Rob. 274. (4) Swab. 374,

(2) 1 W. Rob. 478. (5) Swab. 405.
(3) Swab. 101 (6) Swab. 107.
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Sylph (1); The Nimrod (2); The Seine (3); The Velocz‘ty 1802

Sy

(4) ; explained in The Esk (5). .THE

It was held in The Rhondda (6}, since the rules,. GE](_;,T;IAN

that the vessel which, in a narrowjchannel, did not go Navieariox

to the starboard side was to blame or in fault. There ?f'
~are some United States cases also, which may be a %’;‘;&ﬂf_’s
‘little more instructive. ' DOAH AND
[BY THE CoURT :—They are more apposite, deahng Crazs.
with American waters.] - _ Argument

I refer also to the Newport News (7), this was a case
of a collision in a‘fog on the Potomac, tried in 1900.
The Pavonia (8); The James Bowen (9).

[By THE CourT:—All the masters and seamen
called in this case’stated that the general rule was to
keep to the right, but they contended that there was a -
~ custom here which varied it. ]

Mr. Mulvey cites The City of Macon (10); The Mil-
waunkee (11} ; and the Mary Shaw (12). Thereis only
one case, so far as I know, in Canada where there is
any such local custom as that spoken of by the expert
witnesses for the defence,and that is provided forin Art.
85 of the International rules. There are circumstances
where the port side should be taken in a marrow
channel, and the rules provide for it ; that exception is -
as well known as the rules themselves. That is what
I think the case of the Mary Shaw requires. Wheeler
v. The Eastern State {13}, is another case regarding the
effect of custom, as is also Barrett v. Williamson (14).

I say the Shenandoah and Crete both acted impro-
perly in not cuiting the hawser and in support

(1) 2 Spinks 75. " (8) 26 Fed. Rep. 106.

(2) 15 Jur, 1201. (9) 52 Fed. Rep. 510.

(3) 5 Jur. N.8, 298, (10) 85 Fed. Rep. 236.

(4) L. R.3P. C. 44, (11) Brown’s Ad. Rep. 313,
(6) 2 L.R. 3 P. C. 436. (12) 6 Fed. Rep. 918.

(6) 8 App. Cas. 549. (13) 2 Curtis 141.

(7) 105 Fed. Rep. 389. (14) 4 McLean 589.
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of that I cite the Jane Bacon (1), a decision of the
Court of Appeal. It is quite clear if in this case the
Crete had cut their tow rope as soon as the Carmona
came in sight, there would have been no accident at
all; no complaint 1s made about the collision with
the Shenandoah ; it was trifling,

There are a number of United States cases also
showing the duty and liability of tugs and tows. I
cite the Mary A. Bird (2); The America (8). These
cases show that the English and the United States law -
upon this subject is the same.

[By THE CoUurT:—Had the Crete any time to do any-
thing when she first saw the Carmona ?) '

The matter was almost instantaneous. I have some
other authorities which will help us out on that point.
A second would have done it. There should have been
an axe there ready to cut the hawser, and then the
Carmona could have gone down the river without any
trouble at all. It was the headway that the Crete was
making up the river at the time which caused the
injury to the Carmona. 1 also refer to the George S,
Shuliz (4), and the Mount Hope (8).

The Sherandoak should have arranged a signal with
the Crete to tell her to cut the tow-line. That is held
in the case I last cited, and also in the David Crockett
(6). In the Osceola (7), it is held that the tow is
bound to stop just the same as the other vessel. More
than one rule says that the plaintiffs here would have
the right of way, and that the other vessel should have
stopped. Every rule applicable to navigation shows
that the Sherandoah should have stopped. There are
a number of authorities about stopping in fogs, and on
that point I cite the Kirby Hall (8). It is only fair

(1) 27 W. R. 3s. (5) 84 Fed. Rep. 910.
(2) 102 Fed. Rep. 648. (6) 84 Fed. Rep. 698,
(3) 102 Fed. Rep. 767. (7) 50 Fed. Rep. 326.

(4) 84 Fed. Rep. 508, (8) 8 . D, 71,
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to say that the English decisions qualify to some extent 1802
the liability of a tow, and the latest case upon the TaE
subject is the Lord Bangor (1). In that case it is held Gﬂﬁf‘l‘;‘m
that for all purposes a tug and a tow are not one Navigarion
vessel, and that the rule should not govern them as one (3,?‘
vessel. In that case it is also held that in a fog a tug THE Smies

and tow are not bound to come to a stand still, but they nsoimnhﬁ:B
are bound to come to such a speed as will merely keep Ginim..
their tow-line out of trouble. Apply that case to the Axgument
one before us. Here we are in a current going at the . —
rate of about five miles an hour; if the Shenandoah -
had stonped her line could not have been fouled ; even

if she had reversed—had gone’ back, she could not

have fouled because the current would have held the
barges away from her. If she hadslackened her speed

in the first instance the accident would not have
happened at all. It was the Shemandoah’s duty to

have stopped as soon as she saw the Carmona, and she
would have gone back without trouble; in either case

she was at fault. If she had had only headway on,

and no more, she could have stopped and reversed ‘
without getting her line into trouble. I refer here

to the Passaic (2), as showing that it would be impro-

per for the Carmona to have anchored there When she.
found herself in the fog.

I also refer to the Galatea (3) also to the Coiumbm
(4). There are a number of other cases to show that in
a'fog the fact that a whistle is not heard should not
prevail against the person that does not hear it.

The Genevieve (5) relates to cross signals and the
duties of vessels under such circumstances. In the
Marguerite (6), it is held that a vessel which has aright
to be where she is should not be held to be in fault for

(1) [1896] P. 28. (4) 104 Fed. Rep. 105,
(2) 76 Fed. Rep, 460, (6) 96 Fed. Rep. 859.
(3) 92U. S, 439. (6) 87 Fed. Rep. 953,

&
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1902  an unwise manceuvre made in a moment of extreme
Tue  danger. I also refer to the H. M. Whitney (1), a case
G“ﬁ‘:‘;"“ in regard to tugs and tows.
Navigarton  The defendant in his evidence sought to show that
(:f' at the time of the accident the Shernandoah was making
'lé‘;“;sféf’s for the Grand Trunk wharf. I objected to that evi-
poar anxp dence but was overruled. I point out that there is
Cf_E_:T_E' nothing with regard to this in the preliminary act
S humeny. of the defendants and at the trial a party cannot give
— evidence contrary to the statements contained in
~ his preliminary act. On that point I refer to the
Vortigern (2). It was not until the second day of the
trial that we heard anything about the Shenandoah
making for a dock. The defendants no doubt saw
that it was necessary to account more particularly for
the presence of the Shenrandoeh on the American side,
and I object strongly to the admission of this evidence,
and I say that that evidence should not be considered
in disposing of this case; my learned friend might
say that his preliminary act is substantially correct
and that the course was up the St. Clair Rapids; but
is there not a very great omission? Her course wasnot
up, but across, if he were landing at the wharf; and
-when my learned friend put in a preliminary act as he
did, he had in his mind that the Sherandoah was on
her course to Duluth. While I object to the evi-
dence, if it is to be considered I wish to comment upon
it. Notwithstanding the fact that the Sherandozh
was going for the wharf she should have looked out
for us ; we had the right of way, ana she was taking
the risk.

I call attention to the fact that the Carmona was

following her usual course in going down the river.
As to the question of damages from loss of profits, I
think a perfectly fair way to get at it would be to

(1) 86 Fed. Rep. 697. (2) Swab. 518.
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compare the trips of that season with the trips of the 1902
succeeding season. I do not think it would be fair to  Tay
take the succeeding trip in 1899, i.e. after the accident GE%‘EIAN
happened, and say what the profits likely would be Navigarton

from that. I thiuk you might take the two correspond- Co.

A

ing trips. - "THR SBIPS
SHENAN-
I also refer to two further cases, the Godiva (1), and poam axp
the Miranda (2). CRETE:
J. W. Hanna followed for the plaintiffs: e of Connsel,

I wish to draw attention to the evidence of Capt.
Stevenson. There can be no doubt that the Shenandouh
was moving up the river, and did move up the river,
from the time when she first met the Carmona until
the Crete’s tow-line was broken, some 900 feet. If you
take the evidence of Capt. Stevenson as to the rate of
speed at which he was moving, it would occupy twenty
minutes to go 900 feet ; but there can be no doubt that
from the time the two boats met until the tow-line of
the Crete had parted there were only a few minutes.
The circumstances that we find do not tally with Capt.
Sevenson’s evidence that he was only going through
the water at the rate of a mile an hour, but they do
corroborate the evidence' of the plaintiff's witnesses
that he was going at a greater speed, in fact that he
was running at an illegal rate of speed. T also point
out that in the statement of defence the place of con-
tact is given differently from what any of the witnesses |
have sworn to.

[By THE Courr: Of course the pleadings are not
conclusive.] . T

They are an indication of the instructions given the
solicitor at the time as to which part of the ship came
into contact. The statement in the defence is exactly
as we state, that it was on the port side aft that the
two ships came into contact; but according to Capt.

(1) 11 P. D. 20. . . (2) 7P.D.185.
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Stevenson’s version, as soon as the Carmona had passed
the bow of the Skenandoah, after striking, she appeared
to go down sidewise. Some of the other witnesses,
however, say that she went down with her bow thrown
in and her stern towards the middle of the river. The
theory of the defence is that after the Sherandoah and
the Carmona came together, the Carmona was put ahead
apparently without any regard to which direction she
was going and she did run across the tow-line. If that
contention were correct, if there were any force being
applied by the Carmona as against the tow-line, as
quick as the tow-line parted, would not the Carmona be
released and would not that very same force that had
broken the towsline drive her over onto the other side
so that she would have avoided the Crefe altogether?
Instead, however, we find that she came down and
struck the Crete, almost on the starboard side of the
bow.

‘What I submit the facts show is this, that it was
the fault of the Shenandoah that the Crete acted as she
did, and that she was to blame. 1 think the captain of
the Crete did exactly what any good seaman would do ;
he tried to pass the Carmona on the sid: that it was
indicated to him the steamer was going to pass on,
and in doing that I think he exercised good judgment.
The captain of the Shénandoah said that there was

- hetween 150 to 200 feet between him and the shore.

Why did he blow an alarm whistle if there was no
danger? Why did Captain McFarlane go out and tell
the captain of the Carmona to run her nose in the mud
if there was no danger, if there was 150 feet of clear
water there? Or is the fact not as we have stated that
we were being crowded by those barges, and there was
not that much water; we have evidence that they did
attempt to pull the barges out, and it seems to me
that that is really the key-note of the whole thing.
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McFarlane would hot have spoken in that way if there 1902

had not been some occasion for it. : THE
I wish to point out further that there are three wit- Gngi‘:,““‘
- nesses which should be called in the case of a colhslon, NavIGaTION
that is the captain, the wheelman and the enfrmeer (5,0
but here we have only the captain. - Tmn Smirs

The whole guestion comes down to this, was the poam axp
Carmona tightfully where she was? If she was, did CrETE.
she Lerself contribute to the accident? The authorities o Counol,
cited by my learned friend show clearly that she did
have a right to be where she was. Then we ask was
there anything she should have doné that she did not
do? There is no doubt as soon as she heard another
steamer approaching it was her duty to slow down;
but I do not think it was her duty to back as it was .
the duty of the other steamer, she having the right of
way. 1 refer to rule 15 of the American rules corres-
ponding to the 16th English rule, rule 17 American,
corresponding to rule 18 English, rule 18 American cor-
responding to rule 19 English, 21 American corres-
ponding to 28 English. These rules all apply more or
less to this case. I refer also to the case of Stoomvaart
Maatschappy Nederland v. Peninsular, &c., Navigation
Co. (1); the Ceto (2); the Franklin and the Kestrel (8);
the Love Bird (4), and the Kirby Hall (5). These
cases make it incumbent for a boat meeting another
to stop and back ; it is not merely sufficient that she
should stop, but she should stop and back, and there
does not appear to be any exception made in the case
of atow. All thecircumstances corroborate the plain-
tiff's story, and there are mone that corroborate the
defendants’ story as to how the collision occurred.

F. A Hough for the defendants:

(1) 5 App. Cas. 876, (3) L. R. 4 P. C. 529.
(2) 14 App. Cas. 670. ’ (4) 6 P. D. 80.
(6) 8 P. D. 71
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- 1902 It is clear tha;t we have never claimed the custom
Tax  which we have set up in this suit to be one which
GE%‘;‘;'AN existed through the whole of the St. Clair River, but
NAVIggTION simply at this particular point, and the moment you
».  Dass the shoulder of the bend in the river the reason
'IéHEE;;Sf;I_’S for that custom ceases to exist and the custom ceases
poam anp to exist with it. As to my learned friend’s statement
—_."  that above the scene of the accident they had passed
of Counser, another vessel port to port, and his using that as an
— argument against the custom which we have set up,
we might with just as much consistency say that the
fact of their having passed another boat further up
starboard to starboard, is an argument in favour of the
custom for which we are contending. I submit that
neither ot these instances can have any effect on the
situation at the point where the collision took place.
My learned friends also urged that the Carmona did
not back into the Shemandoah. If that is so and the
mate of the Carmona shouted out to the captain to “ Go
ahead, you are backing into this ship "—that was their
own language—it seems to me it is immaterial
whether he backs astern or backs in a sideways direc-
tion. The facts on the evidence, I think, show that
the Cormona did the backing into the Sherandoakh, and
did the running into the C'rete. As far as the question
of suction is concerned, it is a well known fact that
there can be no suction unless the vessel which caused
it is a very large one and moving very rapidly; but

that I submit on the evidence was not the case here.
The next statement made was as to the tow-line,
and my learned friends wish to show that the tow-line
did not break until the collision took place and that
the “ chewing” was done by the paddle-wheel. The
evidence is that the line was chewed for a distance of
seventy-five feet from the bow. If that were done by

the paddle-wheel it could not have got within that
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distance of the bow because the paddle-wheel of the 1902
Carmona is about 125 feet from her bow, so that it is. Tgs
impossible that the chewing could have been done by GEI‘;*;‘;‘AN

the paddle-wheel. Looking at the lithograph of the Naviearros
Carmona 1 submit fairly that these braces could be (2,0
held to cause the erosion and straining of the line. %E;EESE;I_’B
" 'The next point that I wish to refer to is that the. poar anp
Carmona buckled to starboard. 1 do not know that itis =™
necessary to give any reason for it buckling to starboard; of fennses.
if it were, as I think it is clear, practically a shell, =
it must buckle some way when there is force coming. -
against it, and the ordinary law would be that it
would give in the weakest point. I submit that the
least inclination would -be sufficient to buckle the
stem in the opposite direction. The fact of the Carmona
coming down as she did and crossing the tow-line
dnd getting on the. shore, when she was not working"
her engines, simply indicates to my mind the fact that
the current sets in towards the American shore at this
point; and I think that that fact is also established by
the fact that the Crefe and the Grenada both, when
they were loosened, went ashore here on the American
side. It was not because thé Grenada was out in the
stream in one direction and the Crefe in another; it
seems to me a ridiculous contention to make that the-
tow could go up the river in that zigzag way such as
is now indicated. . Unless my learned friends can
show that the Crete was headed in shore, and headed
in shore by reason of those two whistles, then their
case must fail. : :
The next point my learned friends made was that
the Shenandoah must have gone 900 feet up the river
during the accident. If the Carmone did not move at
all, if she stood perfectly still, that would take the Crele
"away up to this position (indicated on chart) before

she would strike. I submit the proposition is ridica-
, o
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lous. The minute the Crete’s tow-line was broken she
dropped her anchor, that is as soon as the collision took
place, and it is safe to say she did not go any further
up than that.

Asto the variation of the testimony of the Witnesses,
when the plaintiffs’ witnesses made their declarations
before the notary they all wanted, no doubt, to hold
their jobs; if there was any inducement for a man to
stretch a point in favour of his employer it was at that
time, and having made them they were tied down to
them. I would expect, however, that when they made
those declarations the day after the collision that there
would be a perfect unanimity among them with regard
to all the salient facts; but when one man swears the
very next day as to one set of signals and another man
swears to a different one, if their evidence is the same
now, then I say it is not reliable. The defendants’
witnesses differ in many of the minor points, but as to
the one point of the signals they are absolutely unani-
mous, there is no difference of opinion, and I submit
that the evidence of the defendants show that they
were thoroughly honest in everything they did say
and that they did agree in all the important points.

Then the plaintiffs urge that the Shenandoeh and
Crete acted improperly in not cutting the tow-line. I
submit that the navigators of the Shanandoah and
Crete had no reason to suppose that this vessel was
going to attempt to cross their tow-line until she
actually did it. The Crefe could not have known the
Carmona was coming down on her tow-line until she
saw her, and she was then 150 feet from her, and I
submit that at that time and under those circumstances
there was not time to cut the tow-line or do anything
which could possibly have prevented it at that point.

I wish to cite the case of the Lord Bangor (1), already
referred to, as to a vessel with a tow not being bound

(1) [1896] P. 28,
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to reverse or jeopardise herself by getting the tow-line = 1902
in her wheel; that is good seamanship the world - Tre

over. I am satisfied to have the evidence given by the GRIRAIAN
witnesses who swore that they were going to the NAVI((}!ATION
dock and that the lines were ready at the time of the ,,0' B

Ta® SHIPS
collision. I think the circiimstances show that it WS AN

a very wise thing for the captain of the Shenandoah to D%‘LH AND
do under the conditions existing at the time. As oo

Argument

to the delay in the -plaintiff bringing this action, it ¢ Gounser.
seems to me that the man who is honest and who ‘
thinks he has a fair case would not have wuited two
years in bringing his action unless there was some
motive.

The plaintiffs knew that there was a fog and they
knew that there was a vessel in the fog; then I say
they were negligent in coming down the river as they
did. By coming down the river in the position in
which the Carmona placed herself, she could not alter
her course to starboard, she could not alter her course
in any way except by crossing the bows of another
boat, and I submit that the fact of the Carmona coming
down there as she did put her in a pocket for which
they alone are liable, and I say that, aside from any
custom existing at that point, they should have
expected and provided for the very thmg that hap
pened.

I submit the Carmona had no business to go down
the river at the rate she did. The cases are clear that
when a vessel hears another ahead of her in a fog in
such a position that she cannot ascertain her location
she must stop; it is not sufficient for her to check her
speed, but she must stop. That is what I say the
Carmona should have done until she ascertained where
the other vessel was.

I submit -that when the Carmona did get the star-
board signal from a vessel in front of her, if her navi-

24 ‘ : :
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gators were at all familiar with the locality, she
should have taken it for granted that the other boat
was either close to the dock, or.going to the dock, or
was hugging the American shore, and she should have
known that there was ample room to the starboard ;
then she should have accepted the signal and passed to
starboard.

My next reason is that having come in to the port
of the Shenandoah, she clearly should have held her
course. That, I think, is the foundation and the vital
point of this whole action; as she saw that she had
about 150 feet of water inside there was no reason
for her attempting then to cross the tow-line. But
instead of doing that she moves across the tow-line
and gets herself caught, and is, I submit, responsible
for her own misfortune. Another alternative which
my learned friends suggested was that they could
have tied up at the Grand Trunk dock; that would
have been a wise thing to do according to the experts;
anything would have been wise rather than what they
did coming down that river in a fog. It is considered
one or the most dangerous localities on the Great
Lakes. :

That brings me to the first proposition which I have
to make, which is that, if the defendants were entirely
in fault, the plaintiffs cannot succeed if at any time
they could have done anything to prevent the damage
and did not do it. The second proposition is that
unless the preponderance of evidence is found in
favour of the plaintiffs, the onus being upon them,
the action must fail. ‘

I submit that the experts who gave testimony
clearly prove the existence of a custom at the point
where this accident took place, that the up-bound boat
should take the west side of the channel, and the
down boats should pass to starboard. I submit that
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your lordship cannot but find on the evidence of the
defence that there is such a custom existing at the
point where this collision took place. If this is so

21
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found, then the Carmona was clearly wrong in attempt- Naviearon

ing to come down, knowing, as she should have
known, that she was liable to meet an up-bound boat.
As to the discrepancy spoken of between the prelimi-
nary acts of the defendants and the evidence, I submit
that.there is no great discrepancy in our act, in not
“saying that we were going to tie up at the dock any
more than there is in their preliminary act by their
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not saying that they were bound for Sarnia. I submit

that there is no substantial variance, and if" there is it
is owing to the plaintiffs’ delay in bringing the action
and our inability to get reports and to get the evidence
in shape.

I do not think that I need argue that the Whlte
Law is to govern in this case and the White Law only,
the collision taking place in American waters.

[BY Mr. MULVEY : That is admitted.]

The International rules have no bea,rmg on the
subject whatever.

. [By MR. MuLvey: I do not admit that by any
means; they have some bearing on the question of
whether there is a custom at that point.]

[BY THE CouRT: Do I understand the contention
of the plaintiffs is that even with the White Law, the
defendants are in fault unless the custom they allege
lets them out ?]

[BY MR. MUuLVEY: Yes, and I say there cannot be
a custom because under the Canadian rules it is illegal
for a vessel to go down on that side—it is contrary to

the express statement in the International rules for a-

vessel to go down on thé Canadian side, so that if a
Canadian vessel starboarded opposite-the elevator in
Canadian water she is in fault.] ' '
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[By THE CoURT: The point is this, that even under
their own rules they were in fault as to the steps
taken unless they establish, with clearness, a custom

Naviearioy which should be known to people using the American
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side of the river; and if it were a custom established
by such consensus of opinion and for a large number
of years, that the Carmona should be presumed to
have notice of by using American waters.]

Should have known it; if they did not it is imma-
terial to us.

As to the negligence of the Carmona I would cite
the Baltimore (1). 1 submit that the Carmona did not
comply with that rule; that she could have stopped
much sooner than she did, and if she had done so the
collision would have been avoided. I refer also to the
Awurania (2). The fact that the cases are all strong to
the effect that ““we had the right of way”, is not a
sufficient answer to the damage as done. (The Beryl
(8). I think it is plain in law that the simple fact of
one vessel having the right of way does not entitle

‘her to navigate without using ordinary precautions.

The strong case on that point is the Warren (4). Asto
the negligent navigation of the Carmone in the fog at
the time of this collision, I refer to the North Star (5).
Also the City of New York (6).

I submit that the captain of the Skenandoak acted in
accordance with what is laid down in these cases—he
brought his vessel toa practical stand-still. He swore
to his intention of going into the dock and states he
thought he would wait until the vessel which he
heard coming down got by. And I submit that he
took every precaution that a careful man should take,

(1) 34 Fed. Rep. 660, (6) 62 Fed. Rep. 71, and in
(2) 29 Fed. Rep. 98, appeal 22 U, S. App. 242,
(3) L. R.9 P. D. 137, (7) 35 Fed. Rep. 604, afterwards

(4) 18 Fed. Rep. 559. - in 147 U. 8. 72.
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and that the other boat continued to come down the 1902 .
river three miles an hour and never once stopped. I  Tag
refer to Marsden on Collisions (1). As to the general GE%‘;‘;“N
usage governing the navigation of local waters, I refer NAVIGATION

again to rule 38 of the White Law; to the City of ?,0
Washington (2); to Spencer on Collisions (3) ; Marsden "IéHBEESf;‘_’S
on Collisions (4). And also to the James Bowen (5), as Doam AND
- to the effect of a custom in regard to vessels meeting Crzs.
and passing in the Delaware River; in that case it is ¥ Comncmr,
clearly held that the custom superseded the rules, '

[ submit that on the whole evidence the plaintiffi
cannot succeed in their action. ‘

T. Mulvey in reply.

Notwithstanding what my learned friend says it is
quite apparent from the map that the Shenandoah went
1,000 feet during the accident, and the assertion of my
learned friend to the contrary I think does not answer
that.

My learned friend argunes that the Carmona crowded
‘the Shenandoah into shore and did not go to starboard.
The evidence all shows that it was impoésible, when
the Carmona saw the Shenandoal,to go any other way
than to port; the Carmona could not have gone slower
than she did and have maintained steerage way. As
to the reasons given by my learned friend why the
plaintiffs should not succeed, even assuming that the
plaintiffs’ evidence were true—there is no question that
we knew there was a fog, but we did not know of that
fog until after we got into the river, and got into the
current, so that we could do nothing but go down.

The second point he advances is that the Carmona
* had no business to come down the river at the rate
she did, and should have stopped when she heard the

(1) 31d ed. pp. 396, 435, (3) Sec. 22.
(2) 92 T, S, 31. (4) P. 467.
(5) 52 Fed. Rep. 510,
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1902 whistle ahead. My answer is that she could not have

Tae gone down the river at any other rate. She would
GE%’:‘;“N not have steerage way if she went slower, and she
Nnrggmon stopped as soon as she saw a vessel ahead.

o His next point is that having come in to the port
TaE SHIPS side of the Shemandoah she should have held her
posH aND course and not come across the tow-line. I have a

CEE' comment to make on that which I made a short time
b ago. The mate of the Shenandoah said “ Run ashore !”
== I do not think that is very satisfactory advice to give.
There was some chance of getting ont the other way,
and if the Crele or Shenandoah had cut their tow-line
as they should have done, we could have got out the
other way, and there would have been no accident at

all.

My learned friend's mext - proposition is that if the
-defendants are in fault and the plaintiffs could have
done anything to prevent the accident and did not do
it, they cannot recover—but he does not cite any
authority npon that subject neither does he suggest
anything that we might have done to prevent the
accident which we did not do.

My learned friend also says that the onus is upon
the plaintiff, and he says, too, that Captain Cameron in
his evidence stated that this was his first trip down
the river and that he was taking the usual course. It
is not fair comment to say that because this was his
first trip he did not take the accustomed course.

McDouaarLy, L J., now (June 2nd, 1902} delivered
judgment.

This is an action institused by the plaintiffs in the
Exchequer Court, Admiralty side, against the Ameri-
can steamer Shernandoah and the barge Crete, (the
latter being in tow of the former, but both belonging
to the same owners), to recover damages for injuries to
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the plaintiff’s passenger steamer Carmona as the resull 1902
of a collision between the Carmona and both the Tmm
Shenandoah and Crete on the morning of the 25th GeoRaIAN

A
June, 1899. The collision took place in the Ritver St. Nav]?gg'non
Clair, opposite Botsford’s Elevator, Port Huron, at or v,
near the foot of what is commonly known as the St. 'I;‘ggsf;‘_’s
Clair Raplds DOAH .AND
The - Carmona is a British paddle wheel steamer CEE'

Reasonas

one hundred and eighty-thrce feet long, and the for
Shenandoah is an American steam barge or propeller Judgment.
three hundred and twenty-eight feet long, and the

" Crete i an American tow barge three hundred feet
long. The Shenandoah and her tow were coming up
the river on their way to Duluth, loaded with coal;
the Carmona was descending the river with 'passe.ngers
upon her regular voyage from the Sault St. Marie o
Cleveland, intending to call at Sarnia on her way
down the river. The time of the accident was about
1.830 a.m.; the weather had been clear and fine and

there was no wind but a bank of fog covered the river
" from about the Grrand Trunk Railway docks for some
distance down the river. When the Carmona entered
the river it was clear and she had no difficulty in get-
ting the range lights, but when she reached the Grand
Trunk docks she encountered the fog. The Shernandoak
had had clear weather up the river until a liltle below
the water works dock on the American side, or about
five hundred yards below Botsford’s elevator, when
- she too entered the fog. The collision took place oppo-
site Botsford’s elevator, which, as nearly as may be, is
about four or five hundred yards down the riveér from
the Grand Trunk Railway docks; in other words the
fog bank covered approximately a thousand yards of
the river. The collision took place betwéen the vessels
about the centre of the fog.
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1902 The plaintiff’s case, as made upon the pleadings’

Tae  charges that the cause of the collision was the negli-

GE%:‘;“N gent navigation of the Shenandoak, and alleges that the

NAVIggTION Carmaona did everything possible to avoid the collision.

o.  The defence sets up that when first seen the Carmona

gﬁﬁusgf was coming rapidly down the river, and apparently

poAH AND heading for the docks on the American side. The
CRETE, . . .

night is alleged to have been very foggy, with no

J::;f“.l;li‘.’:; wind ; that the Carmona had no lights, or such inferior

——  lights as to beinvisible to those on the Shenandoak.

It also alleges that the latter vessel was properly navi-

gated, and had all her regulafion lights duly burning.

As soon as the Shenandoah saw the Carmona, the

former’s helm was put hard aport and several sharp

danger whistles were blown. It is further alleged

that the Carmona was uncontrollable, and, after clear-

ing the Shemandoah's bows, reversed her engine and

backed stern first into the Sherandoah striking the

latter on the port side aft ; the Carmona’s engines were

then started ahead and she crossed the tow-line of the

barge Crete, cutting the same in {wo, and struck the

starboard bow of the Crete. The allegation is then

repeated that the Carmona was then controllable, was.

not kept on her course as required by law, and was

negligent in attempting to run down the St. Clair

Rapids during the heavy fog preveiling at the time.

The defence avers that the collision was caused by

some or all of the matters and things therein alleged, or

otherwise by the default of the Carmonra or those on

board her, and was not caused or contributed to by

anything done by the Shenandoah or those in charge

of that ship. The defendants tben counterclaim for

their damages for injuries caused by the collision and

for the breaking of the tow-line by the Carmona, and

the consequent delay and damage to the Crefe and
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Grenada (another tow barge), which’ latter vessel it is 1902

alleged went ashore. . : . Tam
The plaintiffs in reply deny the allegation of the ‘GEgi‘f‘m
counterclaim and allege that any loss or damage NAVISATmN
o

suffered by the Shenandoah and Crete was solely due =

to theirown negligence - and that the plaintiffs were 'I'SB};ﬂEﬁf;I:S

guilty of no contributory negligence whatever. . poam anp
No action was taken by either vessel against the CRErs.

other at the time, but in August, 1901, the Crete got Begnons

J udg’ment.

upon a shoal or bar at or near the lime-kiln crossing

in the Detroit River, in Canadian waters, and the

plaintiffs hearing of this fact issued process out of
this court and had her libelled for damageg for the

collision. The case came on for trial before me at

‘Windsor, on the 17th, 18th and 20th days of Januaty,

1902. As usual in such cases a large number of wit-

nesses were examined on behalf of the plaintiffs and

defendants, and the usual. dispute arose as to which

vessel was in faunlt and responsible for the collision.
The argument of counsel was heard on the 1st of.
February at Toronto. At the argument it was arranged

that the shorthand notes of the evidence should be

extended before my judgment should be considered ;

the lengthy transeript took the reporter five or six .
weeks to prepare, and my judicial engagements in

other courts during March and April have prevented

my considering the matter earlier.

I find upon the -evidence that the Carmona had a
full crew and was properly ‘manned, and that her
proper lights were burning, and that she was upon
her regular trip between the Sault St. Marie and Cleve-
land on the night in question. The weather had been
clear and bright on the lake, and when she passed the
lighthouse beyond the mouth of the river that she
picked up, without difficulty, the range lights, one of -
them being at the entrance to the river, another at the




28 EXCHEQUER COURT REPORTS. [VOL. VIIL

1902 freight sheds and the third at the Botsford elevator.
Tae  After getting into the river and as the Carmona was
GEﬁi‘;‘” making the turn in the river after passing the freight
NaviaarioN gheds, the fog bank appeared ahead and in a moment

(2,?' it surrounded the vessel. The Carmona, before enter-
Tam SHITS ing the fog, and inside the lighthouse, had passed
poaE axp another steam vessel, port to port, going out of the
CRETE.  tiver. The Carmona came down the American shore
Betoe™ following the trend, at first keeping about three
Fudament hundred feet out, but when the fog came up so thick
as to obscure and shut out the shore lights, the master

altered his course so as to get closer to the shore in

order to,pick up the land-marks and loom of the land.

Just prior to the collision the Carmona’s course would

take her to within fifty or sixty feet of the bank.

Before entering the river her engine had been checked

down to five or six miles an hour; and on entering the

fog a second check was given and the engine reduced

in speed to about two miles an hour. The second

check meant that the engineer was standing at the

engine, working it with a hand bar.” This speed

would give a reasonable steerage way only. The cur-

rent of the river varies at different points; at some

points it is said to be six or even seven miles an hour;

but at the point of collision, about opposite Botsford’s
elevator, it is said to be between four and five miles

an hour. On the night of the collision. as I have said,

there was no wind to affect the current and the cur-

rent therefore may be assumed to have been normal.

Captain Stevenson, the master of the Shenandoah,

states that the current opposite Botsford’s elevator

would be between four and five miles an hour. Be-

fore entering the fog the master of the Carmona had

heard fog signals down the river, but he states these

would not indicate with certainty whether the vessel

giving them were coming up or going down. The
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men were at the wheel and the master, Captain - 1902
Cameron, was on the bridge. After entering the fog  Tas
the Carmona commenced to sound regular fog-signals GE%‘:GYIAN
and just as Botsford’s elevator loomed up,the Car- NAVIg;TION
mona being then perhaps-seventy-five feet from the oy
shore, Captain Cameron and his mate saw a light 'I'S‘:ﬁnﬁfg“
ahead, two head lights and a green light, over his posm anp
port bow, nearly abeam; this would indicate that the Onere.
Shenandoah (whose lights they Were) was approaching e
“him nearly stem on. He immediately stopped his Jodgment.
engine and reversed while his mate sounded a port
whistle—one blast. The Sherandoah answered with

two blasts. The Carmone immediately repeated the.

single blast and a danger signal—three or four short

blasts. The Shenandoah ported her wheel, and when

the bows of the two boats were almost abreast of each

other, blew a port signal. The Carmona by reversing

her engine practically stopped her way and the iwo
steamers passed within ten or fifteen feet of each other,

the Carmona’s engines still backing. The mate of the

Carmonda sung out, “Stop backing, or you will back

into the steamer;” and at the same moment Saunders,

a sailor, called out, *“ There is a'tow-line.” The master

stopped the engine backing and took a turn or two

ahead. The port quarter of the Carmona, however,

-grazed and touched the side of the Shanandoak but

doing no special damage to either vessel. Just as the

engine started ahead came the warning about the tow-

line and the engine was instantly stopped, when sud-

denly the Crete, which was being towed about four or

five hundred feet behind the Skenrandoah, loomed up

dead ahead, showing both her port and starhoard lights

but with her stem pointing towards the American

shore ; she was coming directly into the Carmona; the

latter’s engines were immediately reversed again at

full speed, but the vessels came together. The Crete
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struck the Carmona on the starboard bow, buckling it
to starboard. The Carmona struck the Crete on the
bluff of her starboard bow. After passing the Shenan-
doah, the Carmona had apparently got foul of the tow-
line of the latter vessel, it passing under her port
guards,-and she apparently followed along the line to
within 75 or 100 feet of the Crete’s bow when the tow-
line parted. Immediately after the contact with the
Crete, the Carmona’s rudder became jammed and she
could not use her helm. At the instant of contact the
Carmona’s engine was still reversing, but she had
apparently not yet got stern way. After the colli-
sion the engine was stopped, and the current then
carried the Carmona down the stream and she drifted
past the starboard side of the Crete and then across the
tow-line between the Crete and the Grenada and past
the port side of the Grenada till she brought up on a
mud bank below the Grenada. The Crete, when the
tow-line between herself and Sherandoah parted,
promptly dropped her anchor, and the Grernada hung in
the stream. The Carmona did not touch the Gremada
in passing. It was speedily ascertained that the
Carmona was not leaking badly, the damage done
being well above the water-line. She signalled for a
tug, and one came in a few moments and pulled her
off the bank and towed her over to Sarnia. An exami-
natiorr of her condition was made at Sarnia and an
hour or two later she proceeded down the river to
Detroit, discharged her passengers and went upon the
dry dock for repairs.

The master of the Shenandoah states that he ﬁrst
came into the fog a little below the water works; that
he checked down his engine to a speed of between two
and three miles an hour over the ground, and later
checked the engine down again to a speed of perhaps
not more than half or three quarters of a mile against
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the current. He had made up his mind, he says, to tie =~ 1902
up at Botsford’s elevator dock till the morning ; he had  Taz
not given out the order but had told his men to stand ‘Gﬂgi‘f‘m '
by the lines. When he got abreast of the elevator, Naviearron

however, he found another vessel lying there and he c,,(."'
decided to proceed further up the river and tie up at TaE SHIPS

SHENAN-
Grand Trunk docks. He thinks his vessels were about poam awp

150 feet out in the river, outside of the vessel tied up Crars,
at the clevator dock, in other words out in the stream ®™gen®
about 190 to 200 feet from the face of the dock. He "7
could make out the face of the dock and the elevator

150 feet away, but he could not make out his own tow

500 feet down the river behind him. He had blown
fog-signals as he came up the river after encountering

the fog. He had heard several fog-signals ahead of

him up theriver, and later, the sound of paddle-wheels,

and by the sound this appeared to him to be a vessel

several thousand feet, or say, about half a mile distant.

He answered the fog-signal and also blew a danger

signal, and a moment later, he says, and before the
Carmona came in sight, he blew a starboard signal.

To this the Carmona replied by a port signal; he -
states he at once announced it by a port signal and a
danger whistle; and by the time he gave the danger

signal the Carmona suddenly appeared about 800 feet

above him almost head-on and starboarding rapidly.

He then quickly ported his wheel and cleared her: He

is -quite positive he heard no other signal from the

' Carmona (save a fog signal whicn he heard before any
passing signals had been given) except the one port

signal and this was in reply to his first passing star-

board signal. On the other hand the master of the
Carmona and several of his witnesses are equally posi-

tive that the first passing signal given by either vessel

was the Carmona’s port signal, followed by the reply

from the Shenandoah of a starboard signal. That then
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the Carmond’s port signal was repeated and later
adopted by the Shenandoah, and a port signal given by
that vessel just as the bows were passing each other.

NAVIgATmN Captain Cameron avers that he followed both his port

TaE Smps

Judgment.

signals with danger whistles, and upon giving his own
first port whistle had stopped and reversed his engine,
Each master, therefore, charges the other with crossing
signals.

After carefully considering this conflict of testimony,
in which both masters were supported by several wit-
nesses, I find as a fact that the Carmora blew the first
port whistle and that it was answered by the Shenan-
- doah with a starboard signal; that the Carmona in-
stantly repeated the port signal, which was answered
later by a port signal, thus indicating that the up-
bound vessel would comply with the signal and pass
to port. The Carmona stopped and reversed; the
Shenandoah kept on, porting her wheel half a point.
Captain Stevenson says that the Carmona when she
passed his stem was twenty or twenty-five feet to port
of him (reversing her engines had stopped her way or
given her sternway) and when she had gone about
one hundred feet from his bow she backed into him,
grazing his vessel. Then the Carmona stopped back-
ing, and took a turn or two ahead, drifting past and
clearing the Shenandoal. The collision with the Shen-
andoah, however, is not the one especially complained
of ; neither vessel was appreciably injured by the
contact. The subsequent collision with the Crete
caused the chief damagée. The fact of fouling the line
between the Shenandoah and Crete was evidenced by
marks along the braces under the guard of the Car-
mona from the point of their commencement near the
bow aft as far as her paddle-boxes. After the slight
contact with the Shenandoah the Carmona’s engine had
only taken a couple of turns ahead before the lights of
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the Crete appeared. The engine, as I have said before, 1902
was instantly stopped, and reversed at full speed, but  Tag
_this manoeuvre did not prevent the collision. Fouled GE%T;““
with the tow-line, carried down by a five mile cur-Navicamow
rent, the Crete moving up stream, bow towards shore, ‘?,?

a collision between the two vessels became inevitable. 'I‘S‘gﬁmgﬂl_’s
In going slightly ahead to avoid the Sherandoah she posm axp
had got to perhaps within fifty or sixty feet of the CBFT™™

shore ; .ahead of her, lying at the dock, was a vessel Begsons
occupying a portion of this fifty or sixty feet of space; =%&men®
she had lost steerage way by backing and was vir-
tnally pocketed. In trying to keep out a little to
avoid the vessel at the dock, she fouled the Crete’s
tow-line and as the Shenandoah continued to move up
stream the Crete approached her at the speed the
Shenandoah was making, :
In reference to the position of the Shenandoah just
before the collision the defendant’s witnesses say that
their vessel was from 150 to 200 feet from the shore.
This is disputed by those on the Carmona who say
that the Shenandoah was very little, if any, more than
100 feet from the shore. It is fortunate under all the
circumstances that the collision did not do more dam-
age. It is equally fortunate that the injuries were all
above the water-line. One of the witnesses on the.
Carmona, the second mate, states that as they were
passing the -Shenandoak he heard the latter signal to
the engineer to go ahead at full speed. The master of
the Shemamdoah positively denies giving any such
signal ; his engineer, however, was not called, and -
no satisfactory explanation was made for his absence.
It would not perhaps have been unreasonable to have
given such a signal had its object been to endeavour
to pull his barges out further into the stream before -
the Carmona reached them. The course of the Shenan-

doah had been changed half a point according to her
3 '
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1902 master’s statement, with the object of giving more

Tar  sea room to the Carmona to pass him to port; as far as

EORGL :
@ B RYAN the Shenandoah was concerned this change of course

NAwggmxon had cleared the Carmona, except the slight contact due
».  to the sternway acquired by the Carmona from re-

%i‘;gf;‘_’“ versing her engines. Although the Curmona’s engine

poam AND took a turn or two ahead she was moving with a five

CRETE. mile current and the Crefe was approaching her at
Begor”  whatever speed the Shenandoak and her barges were
Judgment.

———  making up stream, and she struck the Crefe with con-
siderable force. The period of time between coming
in contact with the Shenandoal and the collision with
the Crefe was so brief that the Carmona, without steer-
age way, was practically helpless to avoid the Crete,
notwithstanding that she had reversed her engine the
instant she discovered that vessel directly in her
course. The Crete was uninjured by the collision ;
with a bluff bow, and deeply laden, she withstood
the shock and beyond the knocking off of a little
paint she sustained no injury. The value of the
tow-line broken exceeded many times the pecuniary
injury occasioned to her hull. As soon as the line
broke the Crete let go her anchor. Singularly enough,
as before remarked, after drifting past the starboard
side of the Crete, the Carmona drifted across the second
tow-line, between the Crete and Grenada, without
breaking it, and passed on the port side of the Grenada
until she took the ground below both barges.

It is said by several witnesses on the Carmona that
at the time of the collision the Crete was apparently
under a starboard helm and heading towards the
American shore, while the Grerada appeared to be
under a port wheel and pointing more directly out
into the stream. This is positively denied by the
master of the Crefe and his mate, who were the only
two of the crew of that vessel called as witnesses.
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The master was at the wheel at the stern of the vessel 1902
when the collision occurred. He swears he paid no  Txg
attention to the starboard signal first given by the GE%‘;‘;“N
Shenandoah, but waited for an answer from theapproach- Naviearrox
ing vessel before acting ; that he next heard an answer (3,0
of a port whistle from the approaching vessel, and 'I‘S’gﬁgl_’s
then a portsignal from the Shenandoah. He thenimme- posr anp
diately ported his wheel about half a point. This CRETE
movement, according to the same witness, would ®egsons
throw the Crete’s head out about twenty-five feet to T*&0en®
starboard from the course he had been steering, yet
the Carmona struck him on his starboard bow, and
drifted by him on his starboard side and a moment or
two later passed his consort 500 feet down stream on
" her port side. The way on the two barges could not
have entirely ceased for a moment or two after the
line between the Crete and the Shenandoah had parted ;
the Carmona, her engines stopped, drifting in the cur-
rent, would take about a minute to pass the Crete,

5280 x 5 = 440 feet per minute.

60

The actual course of the Carmona seems to point to the
conclusion that the Gremada and the Crete could not
have been in a direct line with each other or steering
the same course ; the Grenada must have been further
out in the stream than her sister barge. Had it been
otherwise, the Carmona would doubtless haye also
collided with the Grenada and passed her to starboard.
This conflict of testimony illustrates how widely
witnesses will differ in their account of the same
occurrence. The fact is, however, admitted that the
Carmona passed one barge to starboard and the other
barge to port. This, to my mind, strongly supports the
testimony of the plaintiff’s witnesses in their state-
ment that one barge was heading towards the Ameri-

3%
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can shore while the other was pointing out into the
stream. It is to be noted that the trial took place two
and a half years after the collision. It is in evidence
that the crew of the Carmora immediately on the
arrival of that vessel at Detroit were taken before a
notary and they made sworn statements as to the facts
relating to the collision; the plaintiff's witnesses had,
therefore, a means of refreshing their memories by
reference to their former statements. The crews of
the Shenandoah and Crele, on the other hand, not
hearing of any action taken, had probably dismissed
the matter from their minds, and at the trial, in 1902,
were compelled to rcly solely upon recollection for
the incidents of what had become to them a remote
occurrence. The recrudescence of the case, two and a
half years later, was the last thing they could probably
have anticipated after such a lapseof time. Other
features in the evidence given for the defence at the
trial calls for comment. The master of the Sherandoal,
apparently in part explanation of his close proximity
to the elevator dock on the night in question in the
fog, swore that he had formed the intention to land at
that dock and tie up till the fog lifted; he and his
mate both stated that orders had been given to the
crew to stand by the lines so as to prepare for the
landing. This important fact ought certainly to have
been communicated to the defendant’s solicitor and by
them to have been incorporated in the prelimiary acts
filed by the defendants; but no statement of the
intention to land is mentioned in the defendant’s pre-
liminary acts filed nor is it set out in their statement
of defence. In answer to the (uestion in the pre-
liminary acts, “the course and speed of the ship when
the other was first seen” the defendants say “ up the
St. Clair Rapids, well over on the American side of
the channel, going verv slowly.” Preliminary acts
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are instituted for two reasons: To get a statement of
the facts from the parties of the circumstances recents
facto, and to prevent the defendant shaping his case
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to meet the case put forward by the plaintiff. In Navigarion

practice it has been found very useful, and neither
" party is allowed to depart from the case he has set out
in his preliminary acts (1). If the Shenandoah was
truly making for a dock this would reasonably account
for her proximity to the American shore, apart from
any evidence of an alleged customary track. Another
statement in the defendants’ preliminary acts was
that the Shenandoah’s wheel was put hard aport as
soon as the Carmona appeared on the Shenandoah’s
port bow. But the master, in the witness box, gives g

very different account of what was done with the-

wheel; he swore-that after he had answered the Car-

mona’s port signal by a port signal he put his wheel -

to port half a point, and as soon as he had cleared the
- Carmona he immediately steadied his wheel. The
defendants’ preliminary acts and statement of defence
are also silent as to any crossing signals given by
either vessel save, it is stated in both, that the Shen-
andoah had blown several sharp danger whistles.

In the preliminary acts of the plaintiffs, in answer
to the question: *“ The measures which were taken, and
when, to avoid the collision?” the answer is: * Engines
reversed and one blast sounded. The Shenandoah
answered with two blasts. The Carmona blew one

Co.
v.

TaE SHIPS
SHENAN-
DOAH AND
CRETR.

- for
Judgment.

blast and an alarm whistle.” The plaintiffs in both

~ their preliminary acts and statement of claim charge
that the collision was due to the negligent navigation
of the Shenandoah and her tow the Crete ; and aver that
everything was done on the part of the Carmona to
avoid the collision. The defendants, in their prehnn-
nary act assign, as constituting the negligence of the

(1) The Vortigern, Swab. 518,
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Carmona causing the collision, the absence of lights on
the Carmona, that the Carmora was not under control,
was on the wrong side of the channel, did not exercise
proper precautions in coming down the rapidsin such
a fog; and in their statement of defence they charge
the absence of lights on the Carmona, or such inferior
lights as to be invisible to those on the Shenandoal ;
that the Carmona was uncontrollable, and was not kept
on her course as required by law, and was negligent
in attempting to run down the St. Clair Rapids in the
heavy fog which prevailed at thetime of the collision ;
and aver proper action on the part of the defendants’
vessel, and that the collision was not caused or con-
tributed to by any default of the defendants.

As this collision took place in American waters, the
rules to be observed by vessels using the American side
of the river will be thoseprescribed by the American law
for the navigation of inland waters. These rules were
put in at the trial and spoken of as the “ White Law.”
The Act of Congress is entitled *“An Act toregulate navi-
gation on the Great Lakes and their connecting and tri-
butary waters” (1). The first of these rules, important in
thelight of theissues raised inthe present case,isrule 24
““ That in all narrow chaunnels where there is a current,
and in the rivers St. Mary, St. Clair, Detroit, Niagara and
St. Lawrence, when two steamers, are meeting the
descending steamer shall have the right of way and
shall, before the vessels shall have arrived within the
distance of one half mile of each other, give the signal
necessary to indicate which side she elecis to take.” In
the present case the Carmona, therefore, had the right of
way under the rule; and I find, as a fact, that as soon
as she sighted the Shanandoah she sounded a port signal
to indicate the side she elected to take. It is true that
it is contended that this signal was not heard by the

(1) Statutes at Large Vol, 28 cap. 64. p. 645.
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Shanandoah. In a dispute between vessels as to what 1902
signals have been given by either vessel the evidenceof  Tax
witnesses upon the vessel giving the signal, if no cir- GE%I;‘;“N
cumstances are shown which would goto impeach their N Av%a:'ﬂo#
credit or truthfulness, is to be preferred to the evidence

of witnesses equally credible upon the other vessel, who %ﬂgnmsﬁl_’s
also testified that the alleged signal was not given by poam anp
the first vessel (1). Itmaybe the fact that such signal Crere.
from the Carmona was not heard on the Shenandoah, but Beaaens
the rule provides for giving the signal, and the vessel “Tnf'
‘which gives the signal cannot be held responsible he-

cause those on the approaching vessel did not hear it.

The Campania (2). If the fact of giving the signal is
satisfactorily proved the rule to that extent has been

obeyed. The Carmona’s whistle was in working

order, for the fog whistles sounded by it further up

the river had been heard by those on the Sherandoah.

If the Shenandoah did hear the first port whistle then

the Skhenandoah was in serious fault in not crossing

signals by sounding a starboard signal after receiving

a port signal (3).” If the Shenandoah did not hear the

port signal of the Carmona, but heard the approach-

ing paddle-wheels and heard no passing signal, her

master was justified in sounding a starboard signal if

he desired the approaching vessel to pass him to star-

board ; and when he heard the port signal sounded

after he had given the starboard signal his following

port signal would be, as far as he was concerned, a

cross signal. If he had thought it was not safe to

accept the port signal he did hear he should have

sounded a danger whistle and stopped or reversed his

engine, and not replied to it by a port signal. He

" sald he did not sound a danger signal, but adniits he

first sounded a port signal in reply. He thus indi-

(1) The Mq,lwa,ukee, Brown’s Ad (2) [1901] P. D. 289.
Cas 313. ) (3} Rule 28,
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cated to the Carmona that he would give her the port
side, and in doing so he undertook the responsibility
of keeping out of her way. If the port signal was
given by the Shenandoah, as stated by her master, as
soon as he sighted the Carmona, under Rule 20, the
Carmona was bound to keep her course. The Shenan-
doah by adopting the passing signal of the Carmona
(8) was bound on approaching the Carmona, if there
was any apparent danger, to slacken speed or stop
and reverse ; but she did none of these things.. The
évidence of the different witnesses establishes the fact
that the Shenandoah and her barges were proceeding at
a very moderate rate of speed over the ground, possibly
less than a mile an hour—the master puts it at not
more than half a mile an hour—against the current.
Omne would think, working against a five mile current,
there would be no difficulty or danger in stopping his
engine, even if there was danger from his tow-line by
reversing. DBy his own admission the master of the
Shernandoah must be held to have been in fault; he
got, according to his testimony,-a cross signal from
the Carmona, and he then sounded a danger whistle;
but he did more, he crossed his own first signal by a
reply which invited the Carmona to keep on her
course to starboard and so pass him port to port.
Rule 26 of the American rules regulates his procedure
in such a contingency and directs him to reduce his
speed to bare steerage way, and, if necessary, to stop
and reverse, not or reverse as in Rule 21. Now, ap-
plying these same rules to the Carmona, what appears
to have been her conduct? She was coming down
the river having the right of way; she gave, as [
have found, the first passing signal (a port signal) and
her signal was crossed by a starboard signal of the
Shenandoah. The Carmona immediately stopped her

(3) Rule 21.
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engines and reversed and sounded a danger whistle 1902
and then repeated her port signal ; this was answered Tre
an instant later by the Shemandoah with a ratifying GEORGIAN

Bay
port signal, and the Carmona kept on her course to NAvrguxon
starboard. At question 76 of his examination in chief i
Captain Stevenson puts the position this way : %i‘”msf;f’s :

“76. Q. What did you do after you heard one blast poam awp
in answer to your two ?.—A. Shortly after he blew the CRR1E.
one, he came in sight; and I seen how he was going, ®egions

and I answered his one whistle, and ported my YeoEment
wheel.

“77. Q. You answered the one with one whistle 2—
A. Yes. , .

“78. Q. That was the first you saw of him, just
about the time he blew. his one bla,st ?7—A. Shortly
after, yes.
<79, Q. Then what did you do?—A. I ported my
wheel.

“80. Q. What did you do with your whistle if any-
thing *—A. I blew an alarm whistle, a danger signal.

“88. Q. What was the next thing that took place ?
—A.. The steamer appeared in sight heading about on
to us, and rapidly swinging to. starboard 1 ported
quick, and got clear of him.”

- It was equally the duty of the Shenandoak in takmg'
measures to avoid the Carmona to consider the safety
of her tow as well as her own safety. It has been
held that the taking of a step which would clear the
towing ship, if she were unencumbered, might he
held to be a fault contributing to the collision if in the
‘taking of such a step, though clearing herself, she
should Bring about a collision with her tow. The

- Arthur Gordon and The Independence (1) The Kingston
by the Sea (2).

(1) Lush. 270. . (2) 3'W. Rob. 152,
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The giving of the starboard signal followed by a
port signal was confusing to hertow and if the giving
of such a port signal contributed in any way to bring-

Navieatrow ing about the collision between the Crefe and the
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Carmona, the Shenandoalh is responsif)le under the
rules. Again, if the Carmora by keeping her course,
was likely to collide with either of the barges in tow,
it appears to me that the observance of Rule 21 de-
manded that the Shenandoah should have stopped her
engine even if she could not safely have reversed.
She did not stop, but kept on at the rate of speed over
the ground she had been pursuing, and therefore in-

" creased to that extent the weight of force of the impact

between the Crete and the Carmorna which followed.
The object of Rule 21 of the American rules (Rule 23
English) is to obviate as well as minimize the results
of a collision (1). In the same case it is laid down
that the burden of shewing why she did not comply
with the rule, and stop and reverse, is thrown upon
the steam-ship which was by the rules bound to keep
out of the way of the other.

It is important now to consider for a moment what
effect upon the movement of the tow barges was pro-
duced by the Sherandoah sounding the starboard

signal followed immediately by a cross port signal.

The position of the Crete and Gremada, at the time of
the collision and immediately thereafter, throws some
light apon the matter. I may say I discredit the state-
ment of the master of the Crefe that he paid no atten-
tion to the first starboard signal given by the Shenan-
doah. The latter position of the two barges, as indi-
cated by the Carmona’s course in passing them, con-
vinces me ihat the Crete, immediately before the
collision, had been carrying a starboard heim, while

(1) Stoomvart Maatschappy tal Nav. Co., 5 App. Cas. 876,
Nederland v, Peninsular & Orien- 902, 903, 904,
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the Grenada below her had apparently followed the 1902
last signal and had ported its helm and was, therefore, Tam
further out in the stream. The force of the current GE%*;C;IAN
against the bows of the barges was sufficient to cause Navicatron

them to obey their rudders. 1 am satisfied that the (,},(_)'
Crete obeyed the Shenandoah’s first starboard signal THESHIPs
and the Grenada the later port signal. DOAH AND
If the Carmona, in descending the river, made her Carrn. -
election of theside she would take, by giving the first ™gee™®
passing signal, the fact that the Sherandoa did not Indament.,
hear it cannot put the Carmonme in fault. If the
" Shenandoah in good faith thought she herself had given
the first passing signal, then she could only justify
crossing her own signal as an act in exfremis and
rather as 2 warning to her tow that .as necessary to
protect herself, for by slightly porting her wheel with-
out more she had been able to clear the Carmona.
According to the rule the Shenandoah’s duty I repeat
was to keep clear of the Carmona, as the latter had
signalled her choice to keep the port side. Judged by
these rules the Shenandoah was' alone in fault and
solely responsible for the collision. To combat this
view and displace the force of the navigation rules
laid down by the American statute, the defendants at
the trial set up the defence that in navigating the St.
Clair Rapids a local custom prevails which supersedes
the rule, and a number of witnesses were called to
prove the alleged custom. For many years past, they
deposed, it has been the almost invariable practice or
custom for vessels coming up the St. Clair Rapids,
especially. steamers having tows, to keep close to the
American bank from a point a little below Botsford’s
elevator to the mouth of theriver, or at least toa point .
above the Grand Trunk freight sheds and dock, while
the descending vessels came down out in the stream
'pa,ssing the up-bound vessels starboard to starboard.
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It was urged that the custom was well known to all
navigators in these waters, and therefore, it was urged
that the Carmone was in fault in coming down the
river on the night in question so close to the shore,
especially in a fog ; for she was thus placing herself in
the well-known customary track of up-bound vessels ;
and that as the Carmona on entering the river had
heard fog-signals below, she was guilty of culpable
negligence in thus choosing her course close to the
American bank, and the collision which followed,
under all the circumstances, was the result of her own
negligence in contravening this local custom. This
particular defence is not hinted at in the statement of
defence, though in the preliminary acts filed by
the defendants; amongst the negligent acts charged
against the Carmona, it is said that she was on the
wrong side of the channel.

Seven witnesses, chiefly masters of vessels who had
navigated the St. Clair River and the Upper Lakes for
many years, were called to give evidence of the exist-
ence of the alleged custom ; two or three of them were
very positive that such a practice had to their personal
knowledge prevailed in navigating the St. Clair Rapids
for at least thirty or forty years, ascending vessels
hugged the shore and descending vessels kept further
out 1n the stream, passing up-bound vessels starboard
to starboard. One of the witnesses, however, Captain
Basset, a local man and a tug captain residing at Port
Huron, with twenty-eight years experience, put it
thus: “ As a general rule a steamboat going up with a
tow always makes the land very close on the Ameri-
“ can side, and if she meets a down bound boat she
“ always give her the starboard side; that is the gene-

“‘“ral rule.” He gives the current as the reason for

the custom-~stating that if a down bound boat makes
the shore closely it sets him in to the shore and the
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up-bound boat with a tow has a better chance for 1902
keeping away. The current is not as strong in close to.  Ter
the shore as it is in the centre; and he declares this Gngﬁ,m“
practice or custom is, generally, known to navigators. NAVI&LTION
In cross-examination, however, he said that in a fog a 0.
down-bound vessel generally takes the course next to 'I‘S];Enﬁgl_’“
the American shore through the rapids; that is because poam amp
they can pick up points, docks and elevators, along CEE'
that shore and know where they are; and down ®°gase*
vessels proposing to turn at Butler Street for Sarnia Fudgment.
also keep close to the American shore. He adds that

at the date of the collision there were no land marks

which would serve as guides on the Canadian side of

the river at. this point, opposite the rapids. This

witness thus gives conflicting answers, namely: that

under conditions of fog, vessels, both in going up and

~ coming down, keep close to the American shore,
especially down vessels intending to turn at Butler

Street for Sarnia. In clear weather the alleged custom
prevailed, and the descending vessel should keep to
starboard of up-bound vessels. Several other masters

who had sailed in these waters for many years spoke

of the custom much as contended for by the defend-

ants, and spoke of its having been in existence for all

the years théy had sailed in the river. Captain David-

son, the owner of the Shenandoah, admitted that it was
impossible for a down bound vessel to come down

through the rapids in a fog and steer by the compass ;

it it were attempted, the cross currents would place

the vessels in a very short time either ashore or on

the middle ground,.or into some vessel; and his view

of the course to be taken by a down-bound boat in

case of fog was either to not enter the river at all, or if

they did so and encountered fog to-tie up at the first

dock, or 10 drop anchor in the stream and not attempt

to- come down. Up-bound vessels by hugging the
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1902 shore might probably safely ascend. He added if a

Tae  fog struck his vessel coming up the river before getting
GE%*EIAN into the rapids he would tie up at Sarnia, or some
Naviearton other point, and wait for the fog to disperse rather
(i,?' than attempt to go up the river.
'g‘;ﬁf;l_’s Captain Cameron of the Carmona and his first and
poar axp Second mate, the former holding a master’'s certificate,
CRETE.  on the other hand declare that they mever knew or
Reasons  heard of this alleged custom of the river and they
Judgment had been navigating it for years. Captain Bassett
rather limited the custom to steamers having tows and
did not make out clearly that the practice prevailed
between steamers unencumbered; but several other
of the masters examined declared that it applied to all
vessels ascending and descending the river at this
point. In point of numbers the witnesses for the
defendants exceeded the plaintiffs’ witnesses on this
point, and their testimony supported the contention of
the defendants that at the St. Clair Rapids a practice
or custom appeared to exist for up-bound vessels to
keep to the west side of the river and close to the bank,
and for down-bound steamers to keep out in the stream
and pass up-bound vessels to starboard.

There is no corresponding statutory rule in the
American regulations to Rule 25 of the English Navi-
gation Rules.

The English rule reads as follows :—

“25. In narrow channels every steam-vessel shall,
when it is safe and practicable, keep to that side of the
fairway or midchannel which lies on the starboard
side of such vessel.”

For the period between the years 1862 and 1880,
Rule 25 did not exist in the English rules of Naviga-
tion, and hence we have some English cases upon the
question of the practice or course of conduct to be

observed by vessels traversing rivers—in the absence
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of a statutory regulation on the subject, regulated 1802,
since 1880 by Rule 25. The first of these cases, = Tme
the TVelocity (1), held that a down vessel, pursuing GrORGIAN

. Bax
a customary track in the river in the absence ofNAVIéiATIOB

express regulations, was not in fault in keeping on her -
course, and where the up-vessel departed from a course TSHHEEISI.E:II:S
which would have carried her safely by, and a collision posar anp
ensued the latter vessel was held solely in fault. The Crars,
ground for so holding the Velocity not in fault being ®for™
that she was pursuing the customary track of vessels Fudament.
coming down the river, and the approaching vessel

ought to be held to be aware of the custom and

should not have assumed, because he, saw the port

light of the Velocity for a moment due to a bend in

the river, that that vessel intended to cross the river

and thus depart from the customary track along the

north shore. The court did not hold that a custom
binding on all vessels had been actually proved, but

held that where the collision was due to the up-vessel
crossing into the customary track of the d'own-v_essel,'

while if she had kept up the river on the course she was
following when she sighted the down-vessel she would

have passed clear, the ascending vessel was alone in
fault for the collision. The court also stated with
emphasis, “ Even supposing the Carbon (the up-vessel)

to have excusably mistaken the course (i.e. the inten-

tion to cross the river) of the Velocity, how can she -
recover unless she shew that the Velocity was in

fault.” This case was followed and commented. on in

‘the case of the Eskand the Niord(2) in the same volumne.

The repeal of the section of The Merchant Shipping

Act corresponding to the present English Rule 25
allowed (the court-said in both cases), * Vessels navi-

gating the river were now at liberty to go on whichever

side of it they pleased, taking care of courseto observe

(1) L. R. 3 P. C. 44,  (2) L.R.3P.0. 436.
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1

the regulations for preventing collisions.” The general
principles laid dowun in the Velocity were approved and
followed in the Ranger and the Cologne (1).

I think, therefore, that the Shenandoak was not in
fault (assuming the alleged custom in the St. Clair
River at this point to have been satisfactorily estab-
lished) in taking her course close to the American bank,
for she was in the customary track of up-bound ves-
seis. I do not, however, for a moment hold that she
had the exclusive right to that side of the river ; butshe
was not guilty of negligence in being where she was
on the night in question. The Carmona in coming
down in a fog on the west side of the river must be
taken to have been aware (if such a custom existed,
that it was the customary track of up-bound vessels,
and she was, therefore, bound to exercise unusual care
and precaution in following this course, and if a col-
lision took place she alone would be held in fault if
the other vessel did all in her power to avoid the col-
lision which ensued.

As between the two vessels, if the custom prevail,
and be held to supersede the statutory rule, the Car-
mona was on the wrong side and the Shenandoah was
on the right side; but the important question remains
to be determined : Did the Shenandoah do.all the law
required to keep clear and avoid a collision? Rule 24

- is the Statutory rule that differs from the alleged

custom. Rule 24 enacts that the descending vessel
shall have theright of way, but must indicate by signal
the side she elects to take, and this choice must be
made when the vessels are within half a mile of each
other. This rule, however, could not be complied with
where the vessels, by reason of fog, failed to see each
other until they arrived within three or four hundred
feet of each other, therefore the giving of the port
(1) L.R. 4 P.C. 519,
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signal by the Carmona, when within three or four 1902
hundred feet from the Shenandoah, could hardly becon-  Tar
sidered .to have been a signal under Rule 24. "There GE]‘;IE“N
was imminent danger of collision the moment the two Naviaarion

vessels sighted each other. They. were approaching (‘:,o
each other end on or nearly end on; the evidence of 'g?;ﬁfgﬂ

both masters, in my judgment, establishes this fact. poam anp
The Carmona was slightly closer to the American shore CEE
‘than the Shenandoah. So far as I.can see the Carmona, ®goe™
when their position was apparent, dld everything pos- *UoEmens
sible to avoid the collision.

A five mile current was driving her forward and a
. vessel was approaching her at an unknown rate of
speed. It would have been the worst of judgment to
have attempted to cross the latter's ‘bows and go to
starboard. Rule 17 applied, and the Carmona did what
the rule commanded ‘She reversed at fu]l speed and
gave a port signal and a danger mgnal and ha,Vlng
the right of way kept on her course (1), What did
the Sherandoah do to avoid a collision ? Her master
alleges that he did not hear the first port signal claimed
to have been given, buthe heard a paddle wheel steaner
approaching him ; he sounded a starboard signal-and
a danger whistle; in answer he got a port signal and
alniost immediately he sighted ‘the Carmona: coming.
towards. him .and on or nearly end on.. He at once
sounded a port whistle and ported his wheel, . He did
not stop or reverse. Did he hear:the first port signal?
I have ‘no :doubt whatever that it was given. T am
unable. to find :as -2 fact that. he- actually heard -it.
Brown, one of the owners of the . Carmaha; says that
the"Shendundoah’s starboard: signal in reply to {he frst
port signal was almost a continuation‘of the whistling -
‘of .the'"Carmona;’ it followed: so: quickly. Captain
Camelon, the: master..of:the: Carmana in answer lo
“ (1) Rule20.” - ‘ R

4 .
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question 103, “ What interval was there hetween the
one blast of the Carmone and the two by the Shenan-
doah?” answered: “There was very little I think
when he— " the Carmona’s mate—stopped his first
blast, the first one, the other fellow was blowing.”
From this it would appear that it is quite possible that
the signals were practically simultaneous, and that
Captain Stevenson may not have picked out the port
signal, as he has sworn. Getting no passing signal
from the approaching vessel the Shenandoah’s master
was justified in giving a passing signal. His starboard
signal indicated his intention to pass to starboard. A
moment later the situation became critical, for he sud-
denly saw the Carmona bearing down upon him swing-
ing rapidly to starboard so as to take his port side ; he
decided to go to port, and put his wheel over half a
point. Was this action calculated to take his tow out
of danger? Had he put his wheel hard aport and,
seeing his own vessel would clear, had gone ahead at
full speed, he might have materially changed the course
of his tow and possibly have prevented the collision
with the Crete ; or having ported and cleared his own
steamer he could have stopped his engine and so
diminished the shock of a collision with the Crefe if
one was inevitable. The giving of the conflicting
signals of starboard and port confused his tow and as

I have already found caused one to carry a starboard

helm and the other a port helm. He ported only half -
a point for a moment then steadied his helm. Having
cleared the Carmona with the Shenandoah he kept on
his way up the river.

I find that the Skerandoah was in fault in not having
adopted any' effective measures to avoid a collision.
Had the Shernandoah committed no fault the Carmona
would have been without recourse for the damage she
sustained. The speed of the Carmona for some time
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before the collision of about two miles an hour faster

than the current, I find was moderate—barely enough

to give her proper steerage way. As soon as she

a1
1902
A a4
THE

GEORGIAN
Bay .

sighted the Shenandoah at a distance of three or four Navieartown

hundred feet, she at once stopped her engine and
reversed at full speed. She gave the- correct signals
followed by danger signals. Her way was stopped,
and she had even acquired steerage way to such an
extent that she touched with the Shenandoah. The
turn or two ahead her engine subsequently made,
when her master saw she was backing into the Shen-
andoah, was necessary to avoid injury to that vessel
and his own. The Carmona reversed again at full
speed when she discovered the Crete, and had that
vessel not been out of her course and headed towards
the American bank, the collision would probably not
have occurred with the Crete. Unless the single cir-
cumstance of the Carmona coming down the course on
the west bank, close to the shore, assuming it to be
the customary track of up-bound vessels, amounts to
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negligence, and that such negligence contributed to

the collision, I do not see wherein she was to blame.
The St. Clair River is an international highway, and
therefore a custom which varies or conflicts with the

regular rules of navigation should be strictly proved

by the party setting it up. The custom should be
universally known that any departure from it would
be considered as unusual and extraordinary (1). T
have already adverted briefly to the evidence offered
in support of the alleged custom. More witnessecs
affirm the custom than negative it ; but is the evidence
so overwhelming as to justify the court in holding
that it supersedes statutory Rule 24, which gives the
descending vessel the right of way and choice of
course? As put bv the learned indee in the Mitwau-

- (1) The Vianna Swab. 405,
4% T
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1902 kee (1). “There is no rule that vessels navigating
Tae rivers must in all cases when meeting keep to the

GE%‘;‘;“N right of the centre of the navigable channel. Vessels

NAVI&:TIQN navigating rivers in this country, like vehicles on the
v.  highway, may use any part of the chanuel they see

Té‘;‘iff;‘_’s fit, observing in all cases when meeting and passil.ag
DgAH avp other vessels, the ordinary rule of navigation.”- Again,
RETE. in reference to a local custom, it is said in the Newwort
Reor " News (2): “There should be no doubt of its actual
Judgment,

existence known generally to persons engaged in the
business to be aﬁ'ected and the proof should be clear
and conclusive.

I think that upon a river 11ke the St. Clair traversed
as it is annually by thousands of vessels, and used by
two nations, a custom which in effect superseded a
statutory rule ought to require the most conclusive
and cogent proof; and as it is- sought to make it bind-
ing upon foreign as well as domestic vessels, the proof
should inclnde some convincing evidence that a
knowledge of the alleged custom existed amongst.
mariners generally, and extended to mariners sailing
on vessels carrying the foreign flag and habitually
traversing this busy river. After. the most careful
consideration of the testimony, I have arrived at the
conclusion that the evidence  offered to support the
existence of the alleged custom falls short of satisfying
the conclusive proof demanded by the dicta expressed
in both American and English cases (8). © '

1 am of opinion upon the evidence, and after a care-
fgl consideration of the American Rules of navigation:
in force in the St. Clair River and the American and

—

(1) Brown’s Ad. 313.
(2) 105 Federal, 359.
~{8) The Umty (Swab.

107):"
44).

101).
The Hand of Providence (Swab.
Thie Velocity (L:R. 8 P.C:
The Promise, and H, M 8.

Topaze (2 Mar. Law. Ca. O. S 38.).
The Duke of Sussex {1 Wm.. Rob,
270). The Pavonig (26 Fed. 106).
The James Bowen (52 Fed. 510).
The Newport News (105 Fed, 389).
The Vanderbilt (6 Wall. 225),
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English cases, to which I have been referred, that the 1902
Shenandoah was solely in fault for the collision set out = ‘Tag
in the pleadings, which occurred between the Carmona GE%‘EIAN
and herself, and also with the Crete her tow, on the NavigaTioN
morning of the 25th June, 1849:- e ~ 0'0
As to the damages, I find that; the Carmona. is entltled TSHHE DST'B;PS
to reécover for the cost!of the repairs made npon her at DOAH AND
Detroit amountmg $1, 054 ’lhese I fix at $1 Oa4 Cauh,
She is also entitled to Tecover for the cost of main- Reasons
taining her crew, for the time she was delayed at #27¥men*
Detroit while the repairs were- ‘being exeeuted, which
I fix at $100 per diem for eight _days; expenses of
sendmrr passengers to C]evelmnd $50, and interest at
5 per cent. from 25th June, 1899, to 8Ist May, 1902.
The plaintiffs’ evldence as to loss of proﬁts is 80, an:’
satlsfactory tha.t I zan allow’ nothmg in-respect of
alleged loss of proﬁts I make the ‘game remark and
finding as to the claim for advertlslng The amouit
of these items, with interest, makes the total damages
for-which the plaintiffs -are entitled to ]udgment the
sum of $2,188.25 and full costs of suit.. .
- I find, therefore;:the collision in guestion in this’
case ‘was’ occasioned by the fault or default of the
riaster and crew of -the stean-ship Shenandoah; add I
find that the plaintiffs are ‘entitled to damagés’in’con+
sequence thereof - And I further find agiinst thé
défendants’ counterclaim, and: order that the same be
dismissed with costs ;iand I direct that the’ said'-slii‘p'-,‘ﬂ
the Shenandoah, the defendants and their bail be coxi-
demned in“the sum of $2, 183 25 for damag'es and the
pla.lntlﬁ's costs. -

4 Judgment accordzngly
Sohcltor for plam’uﬁ' J W Hcmmz
Sohcltor for defendant F A Hough

P
R SN v o
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QUEBEC ADMIRALTY DISTRICT.

THE CORPORATION OF PILOTS
FOR AND BELOW THE HARBOUR OF
QUEBEC, A BODY POLITIC AND CORPO- } PLAINTIFFS;
RATE, HAVING ITS PRINCIPAT, PLACE OF l
BUSINESS IN THE CITY OF QUEBEC...

AGAINST

THE SHIP OR VESSEL “ GRANDEE.”

The Pilotage Act, R. 8. C. ¢. 80—Tow and tug—Absence of motsve power
on former—Exemption from pilotage dues.

A vessel which is proceeding on its course in charge of a tow-boat
and has no motive power of itself, either by sails or steam, is
exempt from compulsory pilotage dues under R. S. C. c. 80.

THIS was an action to recover pilotage dues under

the provisions of The Pilotage Act, R. S. C. c. 80.

The Grandee is a coal-barge, of about one thousand
tons register, owned by the Dominion Coal Company,
Limited, of Montreal. She was employed in the sum-
mer of 1902 in carrying coal from Sydney, N.S.. to the
City of Quebec. The said barge had no motive power
of her own, either by sails or steam ; but was propelled
entirely by being towed by a steam collier belonging
to the defendants. This steam collier was exempt
from the compulsory payment of pilotage dues under
the R. 8. C. ¢. 80 ; but it was sought by the plaintiff
corporation to make the Grandee liable to pay such
dues, as not coming within the class of vessels exempt
from dues under section 59 of the said statute. For
this purpose the Grandee was proceeded against on the
Admiralty side of the Exchequer Court for the sum of
one hundred and thirty-nine dollars and twenty-four
cents. The owners of the Grandee appeared to the
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writ of summons, and the case was heard by the hon- - 1902

ourable A. B. Routhier, Local Judge for the Quebec Tax Corro-

Admiralty District. =~ , .~ . : M rors
, . v.
August 19th, 1902. - ) Tee SE
_ . : GRANDEE,
A. Rivard for the plaintiffs. | - Reasous
C. Pe..lland, K.C., for the ship, | o Fadgment.

ROUTHIER, L. J. now (August 25th 1902) delivered
judgment.

Le statut qui oblige les vaisseaux naviguant dans
les eaux canadiennes a payer des droits de pilotage est
le chapitre 80 ‘des Stafuls Révisés du Canada, et la
section 59 exempte expressément de ces droits *les
navires mus eniiérement ou en partie par la vapeur.”

La question est donc de savoir si la barge Grandee,
qui n’a aucun pouvoir moteur et qui est remorquée.
dans ses voyages par un remorqueur (tow-boat), doit
dtre considérée comme un navire exempt de pilotage.

1. Tout d’abord, il me parait peu raisonnable d’im-
poser ’obligation de prendre un pilote 4 un navire qui
n’a par lui-méme aucun pouvoir moteur, qui consé-
quemment ne se meut pas lui-méme, et ne peut avoir ‘
sur sa marche auncun contrélé, aucune direction.

Un pilote est un homme qui doit posséder des con-
naissances spéciales et une certaine expérience, qui est
présumé connaitre surtout les eaux ou il navigue, les . :
dangers et les écueils qui &'y rencontrent, la direction
& suivre pour les éviter, et qui; & raison de ses con--
naissances, est chargé de la conduite du navire. -Clest
lui qui en contrble la marche, de maniére 4 suivre la
ligne la plus courte et la plus stre, & éviter les bancs’
de sable, les récifs, les courants dangereux et les col-
lisions avec d’autres navires. S

Pour remplir ce r8le, si important au point de vue
de la sécurité deés personnes et des propriétés, il faut
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que le pouvoir moteur soit 4 sa disposition. Si done

Tee Corpo- VOus le mettez 4 bord d'un vaisseau qui n’a pas de

RATION OF
Prior
7.
TreE' SHIP
GRANDEE.

Reasons
JTor

Judgmenl.

pouvoir moteur, qui est remorqué et qui, par consé-
quent, regoit forcément du remorgueur sa direction, il
est évident qu’'alors ce pilote n’a pas d’action a exercer
sur la marche du navire-et il ne peut plus remplir le
role important que je viens de lui assigner. Dés lors il
est inutile & bord ce vaisseau remorqué.

Mais on dit: il aura & sa disposition le gouvernail,
les ancres, les amarres, et il pourra ainsi exercer une
certaine aclion sur la course du vaisseau remorqué.

Strictement parlant c'est vrai. Mais cette action
est presque insignifiante. Sans doute, & certains
moments il pourra’au moyen du gouvernail imprimer
au valssean remorqué une légére déviation du sillage
du remorquenr; mais il sera constamment forcé de
rentrer dans le méme sillage, et si-le remorqueur prend
une¢ mauvaise direction, il faudra bien qu'il le suive:
Il n’aura donc pas en réalité le controle et la direction
du-mnavire et de la course i suivre. Il ne sera pas
libre de ses mouvements, puisque le navire lui-méme
n'a pas de mouvement propre. Un pilote n'est pas
chargé d’ailleurs de manier le gouvernall et dans un,
vaisseau remorqué le maniement.-du. gouvernall appar-
tient aux hommes de roue, et peut &tre confié 4 un
simple manoeuvre ou matelot. L .

Pour cette premiére raison il me semble gu'un pllote;
serait un officier inutile dans:la barge Grandee, et ne
doit pas lui étre imposé. L

2: En second lieu, il y a en matiére de responsablhte
marltlme une présomption légale qui: trouverait ici son
application: “c'est qu'un. navire en marche est pré-
sumé en faute quand il vient. en collision avec un
navire a I'ancre.” e

Pourquoi cela? Parce que le navire 3 Pancre.ne
peut se mouvoir. ., - . : CT g
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" En bien, je dis, 10 Que la barge Giandee ne peut se
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mouvoir élle-méme, ni 4 la~voilé, ni autrement, et 20 :Tag Corro-

Qu’elle est -maie par la vapeur quand elle est.remorquée
par ‘un batéau A -vapewr. | Dans ce dernier cas-elle est
exemptee de »pllota,ge par la section 59.du statut; et
quand elle ‘n'est nite d'aicune facon, il. est blen ev1dent
‘qu elle 1i'a pas bésoin de pilote. - : ;
'8: Une" aufre régle,; déduite de Ia Jurlsprudence‘
permet encore & la barge Grdndee de bénéficier-de
- I’exemption légal accordée par le statut. Je la trouve
au XVle. volume de lAmerzcan and _Eng/zsh Encyclo-
pedia, eerbo navigation, P 819 “Where“a tow is in
“ charge of a tug, the tug and tow are to be treated as
“ being one: vessel, and that a steam-vessel.” TUn
grand nombre de précédents en note ont confirmé
cette régle; et cela nous parait étre une raison décisive
de déclarer la barge Grandee exempte de droits de
pilotage. '
On a invoqué de la part de la poursuite divers pre-
cédents dans lesquels les deux vaisseaux, remorquenr

et remorqué, ont été tenus responsables de collisions

avec d’autres navires. Mais ces précédents n’ont
. guere d’application au cas qui nous occupe. Car en
matiére de responsabilité dans les cas de collision,
tout dépend de la faute commise et la responsabilité
- pése naturellement sur celui qui 'acommise. 1l peut
trés-bien arriver qu’un vaissean rem’orqué,_' par un
faux coup de gouvernail, par une ancre jetée mal ‘4
propos, par une amarre mal placée ou attachée, soit
cause d'une collision, et par conséquent soit responsa-
.ble. Il peut arriver aussi qu’il y ait faute commune
du remorqueur et du remorqué, et tous deux alors
sont responsables. ' :

. Mais il n’en est pas moins vrai qu'en principe
general la .18gle suivante est adoptée.. Quand e

vaisseau- remorque est exclusivement, sous le-contréle,

RATION OF
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) Judgmeént.
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1902 et a4 la charge du remorqueur (tug-boat) le tug est le
TaE Corpo- seul principal, et conséquemment le seul responsable.
RATION OF :

PrLoTs Ib]defn, p. 820. . ‘

. v Drailleurs, la question de pilotage est toute autre, et
TaE SHIP ol a , e . . .y s
Grawppp, doit étre décidée par les régles et les motifs que j'ai
Romoows BXPOsES, je crois. Le vaisseau remorqué n’est qu'un
Judgmmens. dCCeSsOire, un chargement, un objet transporteé ou trainé,

—  comme une voiture par un cheval; ce n’est pas a pro-

prement parler un navire¥.

Judgment accordingly.

Solicitors for plaintiffs: Casgrain, Labery, Rivard &
' Chauveaun.

Solicitors for the ship: Caron, Pentland, Sluart & Brodre.

" *RePORTER’S NorTE.—Affirmed on appeal to THE JUDGE OF THE
ExcHEQUER COURT, see post.
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BETWEEN'—

THE.LUXFER PRISM COMPANY

LIMITED \aveveeseossseeenessornes ;PL“NTIFFS
| AND |

GEORGE MACLAIRE WEBSTER, )
AND THOMAS JESSE PARKES,
TRADING UNDER THE NAME, STYLE } DEFENDANTS.
AND FIRM OF- WEBSTER BRos &
PARKES evett waanee

Patent for invention—Prums for deﬂect_'&ng light—Anticipation—~Novelty.

A patent for prisms intended for use in deflecting the course of rays

of light falling obliquely or horizontally on glass-placed vertically,

as in the ordinary windows of houses and shops, is not void for
anticipation by reason of prior patents for prisms for use where
the light falls vertically or gbliquely on- g]a.ss placed horizontally,
as in pavements,

Semble, that if the former patent were to be broadly construed as for
a device for deflecting the course of light passing through glass it
would fail for want of novelty,

THIS was an action for infringement of Canadian
letters-patent, No. 57,152, for alleged new and useful
improvements in.prismatic- glass.

May 2nd, 1902.

The case came on for trial at Toronto.
C. Robinson, K.C and Britton Osler for the plamt1ﬂ‘s
A. R. Oughtred for the defendantl.

" THE JUDGE OF THE EXCHEQUER COUBT now (J uly

15th, 1902} delivered judgment.
This action is brought by the p]amtlﬂ's aga.mst the
defendants to restrain the latter from infringing the

1902
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July 15,
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1902 patents mentioned in the statement of claim, and for

THEI;;FEB dama.ges
Pms;& Co- By agreement between the parties the issue is
Wepster. limited to patent numbered 57,152 granted on the 21st
Bonsons of August, 1897, to' Frank C. Soper for alleged new

Jndsmont and useful improvents in prismatic . glass; and with

T reference to that patent the only questions in contro-
versy are as to whether or not the alleged invention was
anticipated by the Nain and Waddell patent, numbered
1121, issued from the English Patent Office, or by the
the Jacob patent, numbered 458,850, issued from the
TTnited States Patent Office. If any attempt were made
to give the Soper patent a broad construction as a
device for deflecting the course oflight passing through
glass the conclusion would, I think, be inevitable that
the patent failed for want of novelty. But the prisms
made under the Nain and Waddell, and under the
Jacobs patents, were intended to be used where the
light falls vertically or obliquely on glass placed
horizontally, as in pavements; and the prisms made
under the Soper patent are intended for use in deflect-
ing the course of rays of light fa,lhnn' obllquely or
horizontally on glass placed vertically, as in the
mdmary windows of houses and shops. The former
depended prmmpally for their effectiveness upon the
principle of internal or total reflection of prisms having
certain angles; the latter upon the principle of refrac-
tion only. It seems to me, therefore, that it is not
possible to say that either of the two patents men-
tioned is an anticipation of the’ Sope1 patent,’ if the
latter is limited, as I think it should ‘be, to the par-
ticular devices described and intended for the specml
uses to which they are put. ' '

It is possible that if the enquiry had taken a Wlder'
range evidence would have been available to show
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that this patent construed in that narrow way has 1002
been anticipated; but that is not an issue at present ; Tar Loxrea
and it is proper to confine oneself to the issues the PRIS:‘ Co.

parties have seen fit to submit for decision. ’ WEBSTER.
There will be ]udn'ment for the plamtlﬁ's on the Rreasons

 (
issues in controversy SRLE e ©© Judgment,

Judgment ar-c'ordz'ngly.

Solicitors for plaintiffs:. Mc'(,’a'ﬂhy, Osler, Hoskin and
Cfreelmaw.

Solicitors for defendants : Hutchmson & Ouwh tred
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IN THE MATTER OF THE PETITION oF RIGHT OF

WILLIAM HARGRAVE......ccocoonvernnnene SUPPLIANT ;
AND
HIS MAJESTY THE KING............... RESPONDENT.

Postmaster's salary—Claim for difference between amount authorizel and
that paid—Interest—Civil Service Act, R. 8, C, c. 17, sec. 6 and
sched. B.—51 Vict. ¢. 12, sec, 12— Ezlra allowances.

By The Civit Service Act (R. 8. C. c. 17, sched. B.) a city Postmaster’s
salary, wherc the postage collections in his office amount to $20,000
and over, per annum, is fixed at a definite sum according to u scale
therein provided. No discretion is vested in the Governor in
Coungil or in.the Postmaster-General to make the salary more or
less than the amount so provided. Notwithstanding the statute,
it was the practice of the Postmaster-General to take a vote of
Parliament for the payment of the salaries of postmasters. For
the years between 1892 and 1900, except one, the amount of the
appropriation for the suppliant’s ealary was less than the amount
he was entitled to under the statute. :

Upon his petition to recover the difference between the said amounts,

Held, ihat he was entitled to recover.

2. That the provision in the 6th section of The Civil Service Act to the
effect that " the collective amount of the salaries of each depart-
ment shall in no case exceed that provided for by vote of parlia-
ment for that purpose” was no bar to the suppliant’s claim, even
if it could be shown that, if in any year the full salary to which
the suppliant was entitled had been paid, the total vote would
have been exceeded.

Such provision isin the nature of a direction to the officers of the
Treasury who are enirusted with the safe-keeping and payment
of the public money, and not to the courts of law. Collins v.
The United States (15 Ci. of Clms, at p. 35) referred to.

3. The suppliant was not entitled to interest on his claim.

4. The provision in the 12th section of the Civil Service Amendment
Act, 1888, (51 Vict. c. 12) that “ no extra salary or additional remu-
neration of any kind whatsoever shall be paid to any deputy
head, officer or employee in the Civil Service of Canada, or to
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any other person permanently employed in the public service,”
does not prevent Parliament at any time from voting any extra
salary or remuneration; and where such an appropriation is
made for such extra salary or remuuneration, and the same iz paid
over to any officer, the Crown cannot recover it back.

PETITION OF RIGHT for the recovery of an alleged
balance of salary due to a city postmaster.

The facts of the case are stated in the reasons for
judgment.

June 20th, i902._~

. The case was heard at-Ottawa. . |

Dr. Travers Lewis, for the suppliant, contended
that under schedule B of The Civil Service Act (1) the
sappliant, between the years 1802 and 1899, was
entitled to be paid the sum of $2,800, per annum,
because the postage collections of his office. amounted
to over $30,000. The statute cited left nothing to the
discretion of the Governor in Council or to that of the
Postmaster-Greneral ; the salary was fixed definitely
and finally by the scale in schedule B.

Secondly, no appropriation bill, without apt words,
could override a solemn Act of Parliament. Parlia-
ment never intended in merely granting supplies to
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repeal any of its existing Acts.” Therefore, whether
the estimates of the Postmaster-General’s department

- provided a larger o1 smaller sum than was fized by
the statute, the suppliant was nevertheless entitled to
the annual salary prescribed in the schedule to the
statute—no more and no less. The departmental
estimates are not to be taken as the will of Parliament
in the matter mow before the court; that must be
determined solely by reference to the provisions of
The Civil Service Act. The suppliant looks to that
Act and the terms of his commission for the embodi-
ment of his rights.
' (1) R.S.C.c 17
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1092 He cited Mechem on Public Officers (1); 19 Am. and
Harorave Eng. Encyc. of Law (2) ; United States v. Langston (3) ;
p Dunwoody v. United States (4); Wallace v. United Stales

THE KING
(5) ; Collins v. United States (6).

.-ll gument

of Commsel-  F. H. Chrysler, K.C., for the respondent, argued that
the suppliant could only obtain an increase of salary
upon an order in council passed under the provisions
of sec. 24 of The Civil Service Act. No such order in
council was in evidence. Again, the 6th section of
the Act provides that “the collective amount of the
“ salaries of each department shall in no case exceed
‘“ that provided for by the vote of Parliament for that
“ purpose.” Hence the plain intention of Parliament
is that all salaries must be estimated for in the supply
bill. Civil servants can only be paid on the basis of
the parliamentary appropriation.

Aliowances have been made to the suppliant in this
case without sufficient authority therefor, and the
Crown counterclaims against his petition for a return
of the moneys paid him as such allowances.

_ Dr. Lewis replied.

THEJUDGE oF THE EXcHEQUER CoURT now (Novem-
ber 10th, 1902,) delivered judgment.

The suppliant brings his petition to recover the sum
of two thousand and fifty dollars, and 1nterest for
salary as postmaster of the City of Wlnmpeg, over and
above the amount paid to him durmg the years from
1892 to 1900. The defence is that he was paid all the
salary that he was entitled to for the years mentioned..
The Crown also claims by way of counterclalm the
sum of two thousand thu,e hundred and nlnety-three

(1) Secs. 885, 887. o (4) 143 U. 8. 585. :
(2} (1st ed)p 595. : () 133 U, 8, 185, ~.ry .
(3) 21 Ct. of Clms, 10 and 118 (6) 15 Ct. of Clms. 22.

U. 8. 388,
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dollars and thirty cents. for sums paid to the suppliant
in excess of his ordinary salary durmg the years 1882
to 1890, inclusive.

By The Civil Service Aet in force during the yearS’in
which the suppliant’s claim arose (1) it was, among
other things, in substance provided that the city post-
masters should be paid according to the following
scale :—

“ C17Y POSTMASTERS.

“ Class 1. When postage collection exceed $250,000
o9, “ « are from 200,(00 to $250,000.. 3,750

“ 3, “ e @ 150,000 to  200,000.. 3,600
“ o4 “ “ 100,000 to 150,000.. 3,260°
“ 5, « « & 80,000 to  100,000.. 2,600
“o 6 - S “ & 60,000 to  £0,000.. 2,400
“ o7 « « “ 40,000 to  60,000.. 2,200
“ g, o ¢« . 90,000to 40,000... 2,000
“« 9, e “ less than............... 20,000.. 1,400

to $1,800, as the Postmaster-Greneral determines. These
galaries shall not be supplemented by any allowances,
commissions or perquisites whatsoever ” (2).

It may be stated in passing that it is conceded, and
if it were not, it is clear that the words “ as the Post-
master-Greneral determines” occurring in this extract
refers to the 9th class mentmned ‘and not to the pre-
ceding classes. : _

To comprehend the question at issue it should be

borne in’ mind that, notwithstanding the statutory

authority cited, it has been the practice to take a vote
of Parliament for the payment of the salaries alluded
to. Not that a vote is taken for the amount of each
salary, but an estimate i i8 made up and submitted to
Parliament, giving in detail the salaries and allow-
ances and other things for whmh it is 1ntended to

6D
1.902
H.-memvm

.
Trr Kixg,

lleasonl
J’ndznunt.

(1) R. 8. C. cl"i as amended (2)RSCc17s25 and52_

51 Victoria, chapter 12, and by 52 Vlctona, © 12, 8. 3.
Victoria, chapter 12, .
5
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make provision, and then there is a vote for a large
sum covering all these matters. Perhaps it will be
convenient to illustrate this by reference to a particu-
lar year. In the fiscal year ending the 30th of June
1893, the total vote for the post office under the head
of *Collection of Revenue” was $8,420,800.40 (1). Of
that sum $2,046,842 was attributed to the “mail

‘service”; $1,163,350 to ‘“salaries and allowances”;

and $206,000 to ‘‘miscellaneous.” - By referring to
the “estimates” for that year, page 84, it will be seen
that these three amounts were included in vote num-
bered 258. Then follows at pages 85 to 90 the items
in detail that go to make up the amount of $1,163,-
850 for salaries and allowances, among which, at
page 90, the salary of the postmaster at Winnipeg is
set down at $2.400; and that is the amount that was
paid him in that year, although the postage collections
at Winnipeg for the same year were $98,211.56, a sum
sufficient under the statute to entitle him fo a salary
of $2,800. In all the years referred to there is only
one year in which the salary paid to the suppliant
exceeded the amount mentioned in the estimate. For
the fiscal year ending the 30th June, 1897, the estimate
for his salary was $2,600, and the amount paid $2,800.
The postage collections at the Winnipeg office were
for that year $98,125.49, so that the amount paid and
the amount authorized by the statute were in that
year the same. For convenience, these particulars and
some others respecting the claim for the year men-
tioned and later years are given in the statement on the
following page.

- Now what reason can be advanced against allowing
the salary in this case at the rate prescribed by the
statute? No question of acquiescence or of the statute
of limitations as to any part of the claim is set up.

(1) 55-56 Victoria, c. 2, Acts of 1892, p. 30,
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The only question is whether under the statute he was

Haranave entitled to a larger salary than that paid to him in the

.
Tar KINg,

> 1]
for
Judgment.

years mentioned.

By referring to schedule B of the statute it will be
seen that there are some cases in which a minimum
salary, and a maximum salary is attached to an office,
and in such cases there can, I think, be no doubt that
the officer would not be entitled to an increase of
salary, until the increase. had been authorized by the
Grovernment or by Parliament. A definite and certain
amount is not authorized. But where the amount is
prescribed by the statute itself nothing more is neces-
sary. Now the salary to be paid to a city postmaster
is made to depend upon the postage collections of the
office under his charge. Where these are less than
$20,000 the Postmaster-General is to decide as to what
the salary is to be within prescribed limits. But in
other cases there is no discretion as to the amount to
be paid vested in anyone. Itis suggested that the
intention may have been that the Governor in Council
should fix the amount of salary of a city postmaster
for any given year by reference to, and in accordance
with, the postage collections of the preceding year.
But that is not what the statute says. Such a provi-
sion might have its advantage, but if Parliament had
intended so to provide it would no doubt have used
language indicative of that intention. When, for
instance, a statute in effect provides that where the
postage collections at a post office are between eighty
thousand dollars and one hundred thousand dollars a
year, an annual salary of two thousand eight hundred
dollars shall be paid to the postmaster at that office,
the natural meaning of the words is that the salary is
payable in respect of the year in which the collections
are made, and not in respect of some other year. If
that is the meaning of the statute, it cannot, I think,
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be said that its provisions were overridden or rendéred
nugatory by theestimate presentéd each year to Parlia-
ment. That was only what it professed to be, an
estimate. It was not possible in the particular case

here in question to know in advance what the postage ;

collections at the Winnipeg Post Office would be, and
50 at best only an estimate could be given of what the
salary would be. The salary, according to the statute,
might be more or less than such estimate. Some
authority at the end of the year must determineé. that.
But no discretion was vested in the Governor in Council,
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or anyone else, to make it either more or less than an

amount to be ascertained by * the scale” prescribed by

Parliament. The rule was given, the rest was a matter

of calculation
It is suggested, however, that the provision for deter-

mining the salary of city postmasters must be read sab-

ject to section 24 of The Civil Service Act, by which it is
enacted that no increase of salary shall be given éxcept
upon an order in council passed in the manner therein
prescribed. I do not think that section is applicable to
the present case. The salary of a city postmaster may,
under the provision referred to, be for any given year
more or less than it was for the preceding year; yet it
is, under the statute, his salary for that year, and if it
is more than it was for the preceding year there is no
question of increase in the sense in which that word
is used in thé 26th section of the Act. That section
would no doubt apply in cases wheré the Governor in
Council had authority to increase a salary; or where
some discretion was vested in him to be exércised with
respect to the amount of it. But here, as has been
said, there is no such discretion. The rule is given.

By that rulé the salary is to be ascertaiiied, and then

it 1s for an amount certain, the amount so ascertained.
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Then it was also argued, perhaps not very strongly,

ngmvm that the provision in the 6th section of The Civil Service
TaE Kme Act to the effect “that the collective amount of the

Reasons

for
& nd‘molt. .

p——

“ salaries of each department shall in no case exceed
““that provided for by vote of Parliament for that pur-
“ pose,” makes against allowing the claim in question
here. But it is not shown that if in any year the full
salary to which the suppliant was entitled had been.
paid the total vote would have been exceeded. And
even if that could be shown the provision would not,
I think, be a bar to the suppliant’s right to recover in
this court. Such provisions are, as was said in Collins
v. The United States (1), directions t6 the officers of
the Treasury who are entrusted with the safe-keeping
and payment of the public money, and not to courts
of law, which are established for the purpose of deter-
mining legal liabilities, not of dealing with appro-
priations. It must often happen in this court that.
there will be no existing appropriation out of which
to meet a judgment against the Crown, and for such a
case provision has been made that the amount awarded
shall be paid out of any unappropriated moneys form-
ing part of the Consolidated Revenue Fund of Canada
(2). The officers of the Treasury must, of course, look
to the Appropriation Acts. If a vote for any service
18 exhausted, nothing more must be paid in respect of
that service until another vote is taken. That [re-
quently happens, and nothing is more common than
supplementary votes to meet such cases. But that is
not a consideration to affect the decision as to whether
or not an officer is by law entitled to a given or pre-
scribed salary.

With respect to the principal sum of two thousand
and fifty dollars claimed the petition must, I think,

(1) 15 Ct. of Clms. at p. 35. (2) The Exchequer Court Act, 50-
51 Vict. c. 16, = 47.
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be sustained. I do not allow any interest thereon.
" Before leaving, this branch of the case it.may perhaps
be well to add that even if one should come to the
conclusion that under the statute a city postmaster’s
salary for any year should be :determined, as was

argued, by the postage collections made at his office in -

the preceding year, the suppliant’s claim would not
fail except- as to part of the amount claimed. -He
would not under that construction of. the statute be
entitled to the sum of four hundred and fifty dollars
claimed in"respect‘_of the year ending 30th June, 1898.
Whether or not he would be entitled to the four hun-
dred dollars claimed for the year ending 80th June,
1898, would depend upon the postage collections for
the preceding fiscal year, which are not given. Asto
that further enquiry would be necessary. But the
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construction of the statute suggested would not affect

the other amounts claimed.

The counter-claim set up on behalf of the (/rown is
to recover back certain allowances paid to the sup-
pliant over and above the amount paid him as a salary
between July 1st, 1832 and July 1st, 1890,

The following extract is taken from Schedule B
appended to The Canada Civil Service Act, 1882 (1).

“C17Y POSTMASTERS.

“Class 1. Where postave collections exceed $80, 000 ... $2, 600
g S« “  gre from 60,000 to $Q0 000 2, 400
Y3 * S £ 40,000 to 60,000 2,200
w4 o« “ 20,000 to 40,000 2,000
“ o5 “ , . % arelessthan 20,000 1,400

to $1,800, as the Postmaster-Greneral may determine.
These salaties shall not be supplemented by any allow;
ance, commissions or perquisities whatsoever.”

That these were the salaries to. be paid in the cases
mentioned was not expressly stated in the statute, but

. (1).45 Vict. c. 4.
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1902 left to implication ; and the matter stood that way
Hazerave until 1888, when it was expressly provided that the
rag Kme, Oficers, clerks and employees mentioned in Schedule

-, B of the Act should be paid according to the scale

smamene, thereby established (1). By the forty-ninth section of
— the Act of 1882 it was provided that no extra salary,
or .additional remuneration of any kind whatsoever
should be paid to any deputy head, officer or servant
in the Civil Service of the Dominion, unless such sum
should have been placed for that special purpose in
the estimate submitted to and voted by Parliament.
This provision was amended in 1884 by omitting the
word ‘“special” and by inserting between the words
‘“purpose” and “in” the words “in each case” (2},
so that the provision read that no such extra salary or
additional remuneration was to be paid unless a sum
was placed for that purpose in each case in the esti-
mates submitted to and voted by Parliament. ZThe
Civil Service Act of 1882 and the amendments thereto
were, in 1885, supers.eded by The Civil Service Act of
that year, and the latter by Chapter 17 of The Revised
Statutes of Canada, but without any further change in
the provisions that have been referred to (1). In 1883
the provision as to the extra salaries was further
amended and re-enacted in the form following: “ No
‘“ extra salary or additional remuneration of any kind
“ whatsoever shall be paid to any deputy head, officer
‘“ or employee in the Civil Service of Canada, or toany
“ other person permanently employed in the public
“ gervice.” It is obvious, however, that no substantial
change in the law was occasioned by the omission of
the provision respecting a special vote by Parliament
of any such extra salary or additional remuneration.
The amendment of 1888 did not, and could not, bind
the hands of Parliament for the future; and whenever

(1) 46 Vict. c. 7, 8. 9. (2) 47 Viet. c. 15, 5. 5.
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. thereafter Parliament saw fit to vote any extra sélar‘y‘
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referred to was to that exfent and for that spec1a1 Case gy Kme

abrogated.

Reaso
Now with reference to the salary and allowances j,,85.,,.
paid to the suppliant for the fiscal year ending the .

80th of June, 1888, it appears that he was paid sixteen

hundred dollars as salary and six hundred and forty .

dollars as a provisional allowance to meet the excep-
tionally increased cost of living in Manitoba. Such
an allowance was at the time made to many officers of
the service living in that province. I do notin the
estimates for that year find any special provision for
the allowance. Neither do I find any estimate for the
salary of the postmaster at Winnipeg. The details of
the -amount to be voted for the services of the post
office in Manitoba and the Territories were not in that
year given with the same patticularity that we find
in later years. The reason for that perhaps is to be
‘found in the fact that the estimates for that year were
prepared before The Civil Service Act of 1882 was
passed, and the necessity for giving very full details
had not arisen. The appropriation out of which the
‘suppliant was paid for the fiscal year mentioned will
be found in the Act 45 Vict. chapter 2, schedule B (2),
and in 46 Vict. chapter 2, schedule A (8). And the
- details, such as they are, will be found in the esti-
mates for that year at page 94, and in the supple-
mentary estimates of 1883-84, at page 12.

For the fiscal year ending the 80th June, 1884,
there was appropriated by Parliament, for the post

office service in Manitoba, Keewatin and the North- .

west Territories the sum of $153,120 (4). Among the

(1) 48-49 Viet. c. 46, ss. 25, 51  (3) Acts of 1893, p. 16.
and schedule B; R. S, C. c. 17, (4) 46 Vict. c. 2, schedule B;
ss, 25, 51 and schedule B. - Acts of 1883, p. 42.

(2) Acts of 1882, p. 37. S
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items which in the aggregate made up that amount

Haranavi are to be found in the estimates for that year, at page

. L jes”’ i :
Tas Kive, 105, under the head of **salaries” the following :
Rensonn
for Compared with HEsti-
Judgment. mates of 1882-3.

Heads of Expenditure. 1882-83. | 1883-84. |———— e———
Increase. | Decrease
Sal(aric;s. $ cts. | § cta. | § cts. 8  cts.
Inspectors’ Division : )
1 Inspector. . T 2,600 00 |....... . |...... .
1 Assistant Inspecbor .................. 1,600 00 |.... .....]....... .
1 Second Class blerk .................... 930 00 1.......... ceee et
1 Third AR PP P e 60O OO {.... ... ..., .
IChlefRallwa,yWIa.llC]erk .......... 1,000 00 j........oofiennna.ll!
11 Third Class ¢ B D 528000 | ... ... ... .. ,
City Post Office, Winnipeg : .
1 Postinaster ......coovivieneyineacann. 2,200 00 |, ... . el -
6 Second Olass C]erks ................... 5,760 00 |... ...... e
16 Thied ¢ ..ol 9,080 00 ... ......0.......... '
7 Letter Carriers ...... U P 280000 0......... f[..oeale,
1 Messenger.................. N T 1[I 12 O

For provisional a.llowance of 40
per cent. on ordinary salaries,
to meet exceptionally increased

cost of living in Manitoba. ... ... .. .. [12000 060 |....... ..} ..., ...,
Night duty and mileage al]owance
to Railway Mail Clerks ......[... ...... 1,000 00 |...... ... e
Remittance to Country Postmas-
ters for balances of salary......l.... .... BOO OO |..........] i eiiinn-
Total salaries. .............. |25,000 00 |44,620 00 119,620 00

A similar appropriation is made for the vears ending
respectively on the 30th of June, 1885, 1886, 1887,
1888, 1889 and 1890; and in the estimates for these
years like details are given. In each year the suppli-
ant's salary was paid according to the amount stated
in the estimates for that year; and, out of the amounts
submitted in the estimates for the provisional allow-
ances on ordinary salaries to meet the exceptional
cost of living in Manitoba, he was in common with
others paid an allowance over and above his salary.
By a letter from the Secretary of the Post Office Depart-
ment to the suppliant, under date of May 17th, 1893,
(exhibit F. 4) he was advised that the allowance would,
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after the 1st of July, 1883, be as follows: “19% per
“ cent, per annum on salaries of from $1,000 to $2,000;
“ 25 per cent. on ‘salaries of from $600'to $1,000; and
“ 40 per cent. on salaries of $600 and under.” Whether
this scale of allowances was prescribed by an order in
council, or by the Postmaster-General, does notf, I
think, appear, nor does it matter. The suppliant was
paid the allowance for the fiscal years ending, respec:
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tively, on the 30th of June, 1884; 1885,:1886 and 1887 .- ..
at the rate of twelve and one-half per centum on the -

salary for each-of these years, as estimated for, and

paid. For the years ending, respectively, on the 30th .

of June, 1888, 1889 and 1890 he was paid at a lesser

rate; but by What authorlty the amount was reduced It
is not shown.: - T L men o

It is now. sought to recover by way. of counter-claim
these allowances so paid to the suppliant.;. Itisargued

that there was no sufficient warrant in':law for their -
payment, and' in. that connection it is said that an - -

appropriation for an ailowance over ordinary salaries

to a number of officers mentioned is not a compliance . - : -

with the provisions of The Civil Service Act that
requires the sum to be placed, for that purpose, in each
case, in the estimates submitted to and voted by Parlia-
ment. - That is the only objection that is taken to the

_ payments made in the years in which the provision

was in force. There is no question of mistake or con-

cealment, or fraud. It was the intention of Parliament .

and of the Government that these allowances should be
paid. The amounts must have been passed by the
officers of the Treasury for whom the provisions refer-
red to was a direotion and a-prohibition. The pay-
ments-are no doubt to be found in the public accounts
that were prepared and laid before Parliament from
year to year. If the sufficiency of the provision or
authority for making the payments had been chal-
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lengad in any year in which they were made; if it had

Harerave then been suggested that it was doubtful or not suf-
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ficiently clear that such authority existed, there can, I
think, be no question that any such doubts would have
been removed, for it is clear that it was intended in
the years mentioned to make this provisional allowance
to cover the exceptional cost at that time of living in
Manitoba.

I do not refer to the hardship involved in compellfng
anyone to whom moneys have been paid for such a
purpose to return the same many years afterwards.
As one has to say, and I regret to add, to say more fre-
quently than one cares to do, the hardship of the case
has nothing to do with the question of law, if the law
be clear. No responsibility as to that rests with the
court. But in such a case it is reasonable for a court
to hold its hand if the matter is not clear, and that, I
think, will be sufficient for the present case. The
statute provides that the extra salary or allowance
should in each case be placed in the estimates sub-
mitted to and voted by Parliament., In the cases
under discussion an amount was placed in the esti-
mates and voted by Parliament to meet a number of
cases, leaving the Governor in Council or the Post-
master-Geeneral, out of the amount appropriated, to
make provision for each case. A class of cases, not a
particular case, was provided for. But after all it is
not material whether that constituted a literal com-
pliance with the statute or not. If it did, or even if
it was a substantial compliance with the statute, that
is the end of the matter. If it was not a compliance
with the statute; then we have disclosed an intention
on the part of Parliament in the particular cases not
to comply with it, and to that extent to modify the
statute. Whatdoes appear very clearly is the intention
of Parliament, notwithstanding anything to the con-




VOL, VIIL] EXCHEQUER COURT REPORTS. (ki

trary, to make provision for the payment of these 1902

allowances, and that being so, how can it now be said Hémwm

that they were paid without parliamentary authority ? Tnm%ﬁ:s "

That applies to all of the allowances in question here, n.-#......

except that paid in the fiscal year ending 30th June, d;'-’-':';m

' 1883, - N | _—
It appears from an order in council of the 14th of

June, 1883, in evidence as Exhibit “ D,” that the sup-

pliant’s salary was increased on the 1st of July, 1883,

from $1,600 to $2,200, and that the postage collections

at the Winnipeg office then stood at a sum between

$40,000 and $60,000 per annum. This, I think, con-

stitutes all the evidence before -the court as to what

the postage collections were in any year between 1882

and 1890, so that it is not possible to say what, accord-

ing to the statute, the suppliant’s salary should have

_been during any of these years, except perhaps the

year ending 30th of June, 1883. For that year it

is, I think, fair to infer from the order in council that

such collections exceeded the sum of $40,000, and if they

did, the suppliant was entitled to a salary of $2,200,

which would only exceed the salary and allowance on

salary paid to him by the small sum of $40, and apart

altogether from the special appropriation for the allow-

ances mentioned, it could not in any case be said that

the paym‘ents to him, on account of salary, were paid

without authority of law so long as the total was

within the amount prescribed by the statute. That

applies as well to the payments made in the years

subsequent to 1883, if the salary as given in the esti-

mate was in any year less than the suppliant was by

law entitled to. It would not, it seems to me, in any

view of this case, be proper to allow the counter-claim

without an enquiry as to the postage collections made

in the respective years mentioned, so as to ascertain if

the amount to which the suppliant was entitled in
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1902 any year was exceeded by the amount of salary and
Harerave 8llowance on salary paid to him during such year.

THE ’f{m& . But in the view I take of the case no such enquiry
e, 18 necessary. There will be judgment for the suppli-

Fadhent ant for two thousand and fifty dollars, and for his ‘

——  costs of the petition.

Judgment accordingly.
. Solicitor for the suppliants: Lewis & Smellie.
Solicitor for the respondent: E. L. Newcombe.
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APPEAL' FROM QUEBEC ADMIRALTY DISTRICT.

Between

" THE CORPORATION OF PILOTS
FOR AND BELOW THE HARBOUR OF ; APPELLANTS;
QUEBEC (PLAINTIFFS) ...covvneiieennnnn, :

AND

THE SHIP OR VESSEL “GRAN-
DEE” (DEFENDANT)ctvveercerneenaneion % RESPONDENT,

Sthpma-—P@lotage dues — Liability of barge for same—R S. C. ¢. 80,
sec. 58— Boery ship which navigates.”

. Held, sffirming the judgment of the Local Judge for the Quebec
. Admiralty District, that a barge, having no motive power of her
own, and being towed by a steam-collier within the Quebec Pilot=
age District, is not liable to compulsory dues under the 58th and

B9th sections of The Pilotage Act (R. S, C. c. 80.). '

APPEAL from the judgment of the Local J udge of
the Quebec Admiralty District (1).

October 17th, 1902.

- The appeal was now argued in Quebec.

T. C. Casgrain, K.C., cited The Independence (2);
The Cleadon (8). _ , _

C. Pentland, K.C., cited The Sinquasi (4).; The Quick-
step (6) ; Parsons on Shipping (6); Desty's Shipping &
Admiralty (7); American & English Ency. of Law (8).
- T. C. Casgrain, K.C., in reply cited R. 8. C. 80,
sec. 58 ; Imperial Dictionary (9).

(1) Reported ante p. 54. (5) 15 P, D. 196.
(2) - Lush, 270. .. (6) Ed. p. 535,

(3) 14 Moo. P.-C. 97. : . (7) P. 343,

(4) 5 P. D, 241, (8) Vo. Nawigation . 212

(9) V. Navigate,
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THR JUDGE oF THE EXCHEQUER CoURT now (Novem-

Tax Corro- ber 17th, 1902), delivered judgment.

RATION
or PrILoTts
v.
THE SHIP
GRANDEE.

Reasons
for
Judgment.

This is an appeal from a judgment of the learned
Judge of the Quebec Admiralty District, dismissing
an action for pilotage dues.

The following admissions were made for the pur-
poses of the action: '

“1. That the vessel G'randee, proceeded against in
the present cause, is a barge, over [,000 tons burthen,
the property of the defendants, and employed by them
in the coal trade in trading between Sydeny, Cape
Breton and the City of Quebec during the season of
navigation.

‘2. Thesaid barge has no motive power of her own,
but is entirely propelled by means of a tow-boat, to
wit, one of the steam-colliers of the defendants, trad-
ing from Sydney to Quebec and back to Sydney, afore-
said, which collier is exempt from the compulsory
payment of pilotage dues to the plaintiffs.

8. That the pilotage dues stated in the libel are
exigible from the said ship, if she is not exempted
under the pilotage statute from the payment of pilot-
age dues, for the voysges and moorages stated in the
suminons.

“ 4, That the said vessel Grandee, during the said
voyages and moorages, for the purposes of her navi-
gation, was under the control of the said collier
steamer, her crew attending to her wheel and her
anchors and hawsers.”

By clause () of the second section of The Pilotage
"Act (1) it is enacted that the expression **ship ” shall,
unless the context otherwise requires, include every
description of vessel used in navigation not propelled
by oars. By the 58th section of the Act cited it
is, among other things, provided that every ship which

(1} R. 8. C. c. 80,
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" navigates the pilotage district of Quebec shall pay 1902
pilotage dues unless she is exempt under thé pro-Tas Coreo-
visions of the Act. By the 59th section‘ of the Act oﬂf“f"fffg“
it is, among other things, enacted that a ship pro- _ w
pelled wholly or in part by steam and employed as gﬁf&;‘;
therein mentioned, shall be exempted from the compul- " ——_
sory payment of pilotage dues. With respect 10 her jadgment.
employment the Gramdee was within the exemption.
The question as to whether she was liable for the
pilotage dues claimed depends upon two consider-
ations. Was she aship which navigated the pilotage
district of Quebec. and so within the 58th section of
the Act;-and if within that section was she propelled
wholly or in part by steam ? ‘
Now it may at once be conceded that the term * pro-
pelled” is not an-apt onc to apply to a ship that is
being towed, but a ship caunot be said to *navigate”
unless it is propelled or moved in some way; and it
seems to me that in construing the provisions of the
two sections mentioned, one is forced to adopt one or
the other of two constructions, either of which is
against the maintenance of the plaintiffs’ action.
Either the 58th section by which, with certain
exceptions, pilotage dues are made compulsory, must
be limited to ships that have within themselves some |
power or means of being moved or propelled, or the
term “ propelled” in the 59th section must be
given a meaning large enough to include the means
by which the ship is moved. I incline to the first
of the two views mentioned. I think the expression
“ every ship which navigates” means a ship that has.
in itself some power or means of moving through the
waters it navigates, and not a ship that has no such
power or means, and which must be moved or pro-
pelled or navigated by another vessel. In that view

of the case the Grandee was not liable to the com-
6
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pulsory pilotage dues claimed. But if that view is
wrong, if it can with ccrrectness be said that the
Grandee was a ship which navigated the waters
mentioned, then we must have regard to the means
by which she did so. The vessel by which she was
towed must be so connected with her as to make the
act of navigation by both her act; and in that view
of the case she was propelled by steam, and therefore
exempt from payment of compulsory pilotage dues.
The judgment appealed from is, I think, the judgment
that ought to be entered in this case.

The appeal will be dismissed, and the costs will, as
usual, follow the event.

Appeal dismissed with cosis.

Solicitors for appellants: Casgrain, Lavery, Rivard
& Chawvean.

Solicitors for respondents: Caron, Pentland, Stuart
& Brodie.
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IN THE MATTER OF THE PETITION OF RIGHT OF

THE CALGARY AND EDMONTON .
RAILWAY COMPANY AND THE SUPPLIANTS :

"CALGARY AND EDMONTON [° AR
LAND COMPANY, LiMITED... .....

AND
HIS MAJESTY THE KING............RESPONDENT.

Railway—Land Subsidy in the N. W. Territories — Mines — Reservation
in grant—b53 Vict, ¢, 4 sec. 2.—Dominion Lands Act,

By the Act 53 Vict. ¢, 4, the suppliant railway company, among
others, was authorized to receive a grant of Dominion lands of
6,400 acres for each mile of its railway, when constructed.
Under the provisions of section 2 the grants were to be made in
the proportion and upon the conditions fixed by the orders in
council made in respeet thereof, and, except as to such conditicns,
the said grants should be free grants, subject only to the payment
by the grantees, respectively, of the cost nf survey of the lands,
and incidental expenses, The Act came into force on the 16th
of May, 1890. On that date there were certain regulations in
force, made on the 17th September, 1889, under the provisions
of The Dominion Lands Act, which provided that all patents for
lands in Manitoba and the North-west Territories should reserve
to the Crown all mines and minerals which might -be found to
exist in such lands, together with the full power to work the
same. ‘ :

Orders in council authorizing the issue of patents, for the lands in
question, to the suppliant railway company were passed from
time to time, according to the number of niile of railway con-
structed. There was no reference in these orders to the regu-
lations respecting the reservation of mines and minerals of 1%7th
September, 1889.

Held, that the regulations reserving mines and minerals applied to all
grants of lands made under the provisions of the Act 53 Viet.
¢. 64, and that the omission of reference to such regulations in
the orders in council authorizing patents to be issued did not
alter the position of the suppliant railway company under the

law,
63 R
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1902 Sembls, that where Parliament grants a subsidy of lands in aid of

Ton the comnstruction of a railway, and nothing more is stated, the
CALGARY grant ie made under ordinary conditions, and subject to existing
AND regulations concerning such lands,
EpMonTON

Rwav.Co. PETITION OF RIGHT for a free grant of Dominion
Tar Kme, lends under 53 Victori.a, cap 4. |

Argament The facts are stated in the reasons for judgment.

o et June 10th, 1902,

The case came up for hearing at Ottawa.

I. F. Hellmuth for the suppliant: The Act incor-
porating the Calgary and Edmonton Railway Company
is followed by the Act granting the land subsidy, and,
with these two Acts, my submission is that we have
nothing to do with the orders in council of October,
18847, and September, 1889. We submit that the Cal-
gary and Edmonton Railway land grant is altogether
outside and apart and free from the operation of these
orders in council. This is the first position that we
take.

The second position we take is that the orders in
council have no application to the Calgary and Edmon-
ton land grant, becaunse they are wulira wires the
Governor in Council, so far as that railway is con-
cerned. These are the two positions upon which our
claim is based. If my first posttion is sound it is
immaterial whether the orders in council are u/fra or
intra vires, because then they would have no appli-
cation ; but again, if they do apply, I submit they are
ultra vires. The position of the suppliants is that they
were to receive under 58 Victoria, chapter 4, land to
the extent not exceeding 6,400 acres per mile. This
was under section 2 of the Act, which reads as
follows :

“ 2, The said grants and each of them may be made

~in aid of the construction of the said railways respec-
tively, in the proportion and upon the conditions
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fixed by the orders in council made in respect thereof, 1902
and except as to such conditions, the said grantsshall Tpge
be free grants, subject only to the payment by the CA:I‘:AD“
grantees, respectively, of the cost of survey of the lands Epmonron

and incidental expenses, at the rate of ten cents-per RWA:; Co.
acre in cash on the issue of the patents therefor.” .  TEEKme.
Now, I submit that the words ‘‘orders in council Argument
made in respect thereof” apply to orders in council —
made in respect of such grants and not in respect of
the lands. . Therefore, if my contention is right, that
class of orders in council would not include any order
in council made generally under The Dominion Lands
Act ; but to orders in council made in respect of these
grants only. And upon the conditions fixed by such
orders in council the said grants and each of them °
may be made as provided for by section 2 of the Act.
We submit that it is not necessary to go outside of this
specific Act (1), and such orders in council as have
been passed under that Act. Now we have orders in
‘council respecting the grants to us which prescribe
the conditions that shall govern us, and you do not
find amongst them any reservation- of mines and
minerals. We have reservations but no reservation
excepting minerals from the operation of the grant,
I submit that the suppliants are to be governed by the
orders in council made under the provisions of this
Act and not by any general orders or regulations.
Turning to section 90 of The Dominion Lands Act it
will be seen that certain powers are given there to the
Governor in-Council. - The Crown' claims what seems
to me to be utterly untenable, namely, that it was ’
beyond the power of the Parliament of Canada, in
view of the order in council of 1887, to grant these
lands without a reservation of coal and other minerals.
That is to say, that the Parliament of Canada, having

(1) 63 Vict. c. 4.
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1902  passed that Act, which authorizes the Governor Gene-
Tae 1al to deal with coal lands, can never repeal the Act.
C‘ig;“ Why, they have been repealing that Act from time to
i‘%gvngn%? time since it has been in operation. The first Act is
». 80 Victoria, chapter 28, in the year 1872. By sections
TrE Kind. 86 gand 87 it is enacted that no reservation of gold,
Argument silver, iron, copper or other mines or minerals shall
~—  Dbe inserted in any patent from the Crown granting
any portion of the Dominion lands, and any person or
persons may explore for mines or minerals, on any of
the Dominion lands surveyed or unsurveyed, and not
then marked or staked out and claimed or occupied,
and may, subject to the provisions-hereafter contained,
purchase the same. If my learned friend’s argument
is correct, it amounts to the declaration that the
Parliament of Canada is not competent to grant to
these suppliants coal lands without a reservation as to
coal, and the only question is, did they do it? Then
your lordship has to find whether they had the power

to do it.

The next Act is 46 Victoria, chapter 17, which con-
solidates the Acts of 1883, and is very similar in its
terms to chapter 54 of The Revised Statules of Canada.
The section under which the regulations in question
were made that are relied upon by the respondent, is
section 47 of chapter 54 R. S, C. Now, this is a
section to which I specially call your lordship’s atten-
tion. There is an amending Act, 55-56 Victoria,
chapter 15, section 5. That section amends section 47
of the Act in The Revised Statutes. Now, your lord-
ship will observe that the Govermor in Council had
the right to dispose of the lands under the section as
it exists in The Revised Statutes; but under the amend-
ing enactment his power is limited to making regm-
lations in respect of the lands. But it must not be for-
gotten that so far as this petition is concerned it'is
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section 47, unaffected by the amendment, that prevails.
It was in fdrce at the time of* the grant in-question
here was made. What we say shortly in respect of
this is that the Governor in Council, having disposed
of these lands by order in council to us, that they con-
ceded the coal that is in them to us. And that the
disposal of the lands containing coal is a disposal of
the coal as well. -
Now, by section 90, subsection (b) of The Dominion
Lands Act, power is given to the Governor in Council
to dispose of the coal lands completely. That being
so, if there is a disposition by the Grovernor in Coun-
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cil of coal lands, would it not be absurd to say that in -

disposing of the coal lands the- Govarnor in Council
reserves the coal ?
[BY THE CoURT : Is there any questlon in this case

as to this particular lot of land being within the area .

reserved for coal lands ?] _

No, my lord, there is no evidence of that. - In the
Crown’s statement of defence they say that the lands
did contain coal. It appears in the order in coun-

cil that there weére lands reserved for coal lands, but

these were.not. We were not within the coal distriet,
I submit that even if the fact were otherwise it would
not tell against us. I do not know whether, as to this
" particular lot, coal is contained therein, but I am
prepared to admit that in similar lands that have
already been patented to the suppliants there was
coal. There was some, but I do not know in what
proportion.

There are regulations published in the statutes of
1888 which set apart coal lands, but the townships
mentioned here do not include these particular lands.
They are all lands in the Province of British Columbia.
The regulations applying to lands in British Columbia
are different from those applying to lands in the North-
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west Territories. Our grants are not subject to these
regulations as to coal, such as *lands containing
anthracite at upset price of twenty dollars per acre.”
Now, how is it possible for lands that are sold to us
to be sold to somebody else. Clearly these regulations
do not apply. (He refers to section 44 and on to 49 of
the regulations of 1889).

Section 47 provides for the sale of mining rights.
Now it cannot be said that we obtained only surface
rights. Lands granted to a railway company are
applied to different purposes from those that lands
granted to an individual are usually applied. And
inferentially these regulations cannot apply to our
lands. We would be liable to be deprived of the lands
after being used for our purposes when coal is found
under them, if my learned friend's contention is to

- prevail. It clearly was the intention that the regu-

lations should not apply to lands acquired by a rail-
way company. The lands of railways were never
lands that could be taken away for any such purpose,
because if so you would find provision expressly made
for taking the right of way and the station grounds,
etc. Furthermore, it could be just as well argued
that the lands of the railway company under these
regulations would be subject to leases to cut hay, to
leases for grazing, or for any of the purposes contem-
plated by the statute in the cuse of ordinary lands.
The Tands in our hands were only aftected by parlia-
mentary legislation, and the orders in council especi-
ally made under such legislation. If the lands did
not contain coal the regulations surely did not affect
them. I should have thought that there should have
been first a coal belt established before there were
general regulations made. ‘

The Minister of the Interior has duties under the Act,
but they are purely ministerial. He could not add to
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the' conditions imposed by the Parliament of Canada.
We were clearly entitled to a free grant, and- the
Minister of the Intertior had no right to impose con-
ditions and reservations. (He cites chapter 51R.S. G,
section 8, subsection (g), as to the meaning of the
word “lands ). The Crown says that our argument
‘might be extended to a claim for the gold and silver
too. We say no, because under The Dominion Lands

Act gold and silver are expressly taken out of the
A grant. And we should have had an express pro-
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vision granting them if we wished to obtain them.

The distinction between gold and silver and coal is
marked in the statute. (He refers to schedule “B.”)
I think I said before that in some of the lands which
have not yet been patented there is ne doubt but there
is some coal. o

(BY THE CoURr: Tatents have issued to you with’

the reservations ?]

All patents that have 1ssued have had the reser-
vation: The departm-nt insisted upon doing this,
and we have asked as to the future that no patents
shall be issued reserving mines and minerals.  Your
lordship will probably consider the case first as it this
particular lot did contain coal, and secondly, as if it
did not. The issue between the parties is simply

whether the patent should be issued with or Wlthout

the reservation. f ‘ : :

D. W: Saunders: 1t appears to me that ihe position ‘of
the Crown "is that the Gtovernor in Council by these
regulations may control the legislature. Apparently
these regulations, so far-as section 8 goes, ousts the
jurisdiction of Parliament in respect to the subject-
matter. I submit that this is not reasonable. We
have The Dominion Lands Act, section 47, providing
that coal or other ‘minerals could -be disposed of upon
such conditions as -are from time to time fixed by the
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order in council. Section 47 simply reserves the coal
lands, but section 90 also provides for reservations. If
I understand at all the principles under which legis-
lation has to be interpreted it is that the whole Act,
all the provisions of the Act, are to be given effect to,
and so that the whole Act is rendered sensible and
operative. Then we must consider sections 47 and 90
together, and see if they are not in their very words
consistent. Section 47 provides for the reservation of
coal lands, and section 90 provides for the reservation
of lands from sale and homestead entry to be given in
aid of any railway ; so that the Governor in Council
might under section 90 have passed orders in council
giving Dominion Lands to such railways as might be
entitled to them <. e., lands under section 90 containing
coal or otherwise. There is no reason why in such a
grant to a railway there should be any reservation at
all, unless as a matter of contract between the Govern-
ment and the particular railway mineral rights should
be excepted. I submit that is the position under The
Dominion Lands Act. Section 8 of the regulations of
1899 was apparently framed under section 47 of the
Act. Taking the general Act (Dominion Lands Act) as
a whole we might have obtained land grants under il
without any reservation, but we have specific legisla-
tion dealing with the Calgary and Edmonton Railway
Company. We have the Subsidy Act of 1890 providing
for grants to a railway company, and providing that

. these grants and each of them may be made upon cer-

tain conditions. At the dafe of this Act, 16th May,
1890, what orders in council were in force in respect
of the grants of subsidies in lands? Simply that of
May, which was cancelled afterwards. I desire to
point out that the grants were to be made “ in respect
thereof.” But this section had no reference to any
existing order in council, because it provides “ except




VOL. VIIL.] EXCHEQUER COURT REPORTS.

as to such conditions, the 'grant shall be a free grant.”

If we give any meaning at all to the word “free” it
must be free from any burden except as found in the
order in council made “ in respect thereof.” ~ (He refers
to section 90 of The Dominion Lands Act, subsection
(b)). There are provisions for reservation from sale and
homestead entry. This may be done by the Governor

in Council, notwithstanding anything in this Act, so

as reallv there is nojconflict between sections 47
and 90. '

91

1902
THE
CALGARY
AND
EpMoNTON
RWAY. Co.
7.
Tae King,

Argument
of Counsel,

The grant is to be subject only to such conditions o

as may be fixed by orders in council made “in
respect thereof.” That is the wording of our special
Act. Now where the language in the statute is clear
and explicit there is no reason to 'impoi't any extrane-
ous matter into it which might create a difficulty in
its interpretation Where you have cledr expression in
words, words which are grammatical, you cannot call
to your aid in its interpretation anything to cover that
which is beyond such expressions. The rule islaid
down most clearly in Warburton v. Loveland (1). See
also last edition of Hardcastle on Statutes (2). And
Bradlaugh v. Clark (3). » ‘

There is no'reason in this case WhY we should not
construe this statute just as Parliament has expressed
it. The onus of establishing any other semse lies
entirely upon those, heavily upon those, who wish it to
be adopted. (He cites Richards v. McBride (4).

In paragraph seven of the statement of defence there

are allegations that bear out what I have stated to be

the real contention of the Crown, namely, that Parlia-
ment has exhausted its powerto deal with these lands,

and that by passing these regulations the Crown has
exhausted its power. I fail to understand the argu-

(1) 2 Dow & Cl. 489, (3) 8 App. Cas. 354,
(2) 3rd ed. p. 75. (4) 8 Q. B, D, 119 at p. 122.
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ment or the premises upon which it is based, because
we see that secticn 84 provides for selling the coal
lands, and there is nothing asserting that the regula-
tions were made in respect to mines and minerals.

What is the contract here? It is made up by the
statute and the order in council. We are entitled to
disregard every other document but those. You can-
not go outside of the contract and refer for its terms to
any such document as a departmental letter. The
authorities are conclusive on that point. (He cites
Ellphinstone on Interpretation of Deeds (1) ; Shore v.
Wilson (2) ; McNeely v. McWilliams (3).

The Attorney-General of Canada for the respondent:

1 submit that the intention of the legislature was to
distinguish between surface and mining rights. And
this is not at all an unusual provision in legislative
enactments. Your lordship knows that in the several
provinces we have had legislation of this character,
with reference to asbestos mines, mica, and soon. Sec.
47 of The Dominion Lands Act shows what regulations
should be made as to the disposal of these mining
rights. Section 8 of the regulations of 1889 contains
the necessary dispositions that have to be made. These
regulations have been duly published in the Canada
Gazetle. Therefore, in my view, you must read section
8 of the regulations of 1889 into The Dominion Lands
Aet.  There must be a reservation of mines and miner-
als in any grant under the Act. This being the will
of Parliament as unequivocally expressed at the time,
and being the law of the land in 1890, we find that 53
Victoria, chapter 4, is passed by which the suppliants
became entitled to a subsidy in Dominion Lands, in
lands which the Parliament of Canada has said are not
to be granted except upon a reservation of mines and

(1) Rule 10 & 11, p. 45. (2) 9CL & F. 355.
(3) 13 Ont. A. K. 324.
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minerals. I cannot agree with Mr. Hellmuth when he
says that the suppliants “ purchased ” these lands. On
the contrary they were given grants as a subsidy to
asgist them in building a railway. Now, a subsidy to
Dominion Lands must surely mean a subsidy of lands
that would be granted under ordinary conditions, and,
a8 the statute says, upon the terms fixed by the “ orders
in council in respect thereof.” That is, in respect of the
lands. I submit that the true construction is that the
order in council referred to here is an order in council
made in respect of the lands which are granted. Par-
liament has authorized 6,400 acres per mile as a sub-
sidy in lands IfI am right, then Parliament has pre-
gcribed that in every grant of Dominion Lands for the
purposes of the subsidy the grant is to be taken to be
made subject to the reservation. Is it a good canon of
constructlon to say that an express direction of Parha-
ment can be set aside?

“Your lordship will see that the pomt is a very
narrow one, although the issue is a most important
matter.

E. L. Newcombe, K.C., followed for the respondent.
[He showed that the order in council of 1889 was pub-
lished in the Canada Gazelte of the 21st and 18th Decem-
ber, 1889, and the 4th and 11th of January, 1890. He
also stated that the order in council of 81st October,
1887, was not published in the Canada Gazette] So
far as the latter is concerned, it was not necessary in
order to give the regulations validity that they should
be published. There is a statute, 57-68 Victoria, chap.
26, sec. 2, which legalizes the regulations even if they
have not been published. The same provisions are in
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the order of 1889. I submit that the regulations are

perfectly valid; those of 1889 having been published,
and those of 1887 being made valid by the Act of 1894.

I would also dlrect the court’s attention to page 847
R
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of Bligh’s Orders in Council of 1889. These regula-
tions are passed under The Dominion Lands Act, sec-
tion 47. I submit in the first place that in pursuance
of this section the Grovernor in Council could not but
say that the grants to the suppliants must be made
with a reservation of coal and other minerals. I
understand my learned friend contends that this
order in council is wltra vires, but how can it be wlira
vires when Parliament provides for the regulations,
and we have regulations saying that lands containing
coal and other minerals should not be patented except
on such a reservation? Section 90 of The Dominion
Lands Act is broad enough to authorize these regula-
tlons, if section 47 is not. As I said before, the order
in council of 18389 has been published for four con-
secutive weeks, and as for the order in council of 1887,
we have the enabling Act.

We do not contend that the Governor in Council
has exhausted his power to make orders; we say that
this power has been executed by passing these regula-
tions which have the force of law under the statute. (He
cites section 48 of The Dominion Lands Act). 1t might
very well be, as my learned friend contends, that there
is authority under section 90 for the Governor in
Council to repeal the regulations of 1889. But that
could only be done by regulations brought into force
in the same way as the original regulations themselves
were brought into force. If, as they say, the order in
council giving the suppliants their lands is a repeal of
the regulations of 1889, then I say that the repealing
order in council has to be put in force in the same
way. If one concedes what they claim, and that an
order in council giving them a subsidy is a repeal of

-~ the general order, so far as these regulations of 1889

are concerned, then the repealing order must be at-

tended with the same formalities as the original.
: N .
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Then with reference to the argument that the grant
was to be a free grant, we have to say that when the
Act authorizing the subsidy to be granted was passed
there was a statule already in existence, namely, The
Dominion Lands Act which regulated the granting of
such lands. Then may it not be said that Parliament
voted authority to the Governor in Council to grant
lands in the way of subsidy in conformity with the
provisions of The Dominion Lands Act? The grants
were to be made only as they were authorized to be

‘made. The Subsidy Act does not authorize the Crown
to grant them without reserving the mines and min-
erals. There is a difference between a land Subsidy
Act and a money Subsidy Act. Underaland Subsidy
Act, such as this, it is possible. for the Crown to say to
the company, we will issue these lands to you now, in
order for the company to proceed with the construction

of its railway. The Crown might enter into a con--

~tract with the company in respect to the subsidy in
lands. With regard to the money subsidy it could
only be paid upon the conditions set forth in the Act.
But the lands could only be granted in conformity
with the law as it existed, and under that law it was
necessary for the grants to be made with a reservation.
Now this particular section of lands may contain coal
or it may not; but there is no doubt about this, that
there is coal in that country and there is coal in lands
which are already granted and which may be granted
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to the company. If there is any coal or other minerals

in the lands, then the reservation will take effect. If
there are none then your lordship should not entertain
a claim to rectify the grant where the reservation has
nothing to operate upon. " The remedy is inherent in
the condition of the parties. 1f the land does not
contain coal or other minerals. then I do not see how

your lordship could rectify the patents. OF course
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1802 there might be a declaration as to the rights of the
Tae parties. But there is no case stated here for that. In
CAi‘ggM the 11th paragraph of the statement of defence the
EpmontoN fact is stated that the obligation of the Crown, if any,

RWAE;' 0 1o grant land to the suppliants, or either of them,

Tae Kive. griges under the order in council of 27th June, 1890,

Argument whereby a free grant is anthorized to be made to them,

—  subject, inter alia, to the condition that the grant shall

be without interference with any previous grants or

reserve; and also subject to the reservation of the

coal and other mines and minerals existing, or which

may be found to existtherein. Then theyare entitled

to a ‘“free” grant subject to these reservations.

Now, what does the word ¢ reserves” or “ reservations ”

mean? Because these are quotations from what they

claim is the contract between the parties, so it 1s neces-

sary to interpret what the words mean between the

parties. We submit that the words clearly refer to a
reservation of the mines and minerals.

Then there is a statement in the 15th paragraph of the
defence that by the statute 53-54 Victoria, chapter 4, it
was enacted that the grant to be madein aid of the con-
struction of the railwayshould bemade ontheconditions
fixed by order in council “madein respect thereof.” Now
I submit that the orders of 1887 and 1889 are orders in
council “made in respect thereof,” that is in respect of
grants of land to the railway company in so far as the
territory is part of that from which the grant is to be
made. We have The Dominion Lands Act saying that
coal or other minerals should always be reserved. Then
the Crown passes an order in council and sends it to
the railway company, and says, we will agree to make
a grant to you if you will build the railway according
to these specifications. I submit that their grant must
be construed as being subject to the general statutory
provisions, and these regulations made by the Gover-
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nor in Council are part of the statute. Of course this
was the view that was taken by the Government at
the time, and which was notified to the suppliants
before the contract, or so called contract, was executed.
Orders in council of the 5th of May, 1890, 26th De-
cember, 1890 and 25th May, 1890, were sent to the
company. They were informed that they were not
to get the coal and other minerals. The contract which
they put forward was not .executed, according to their
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contention, until the 26th of December, 1890, and yet -
on the 5th of May, 1890, the order in council was .

passed and communicated to them by which they were
to be subject to the reservation. DBut the evidence
shows no representation on the part of the company,
and no claim, that they were entitled to have the coal
and other minerals. It is clear, I think, that at the
time the contract was signed the suppliants did not
expect to get the coal and other minerals.

I. F. Hellmuth in reply: The Attorney-General has
argued upon the intention of Parligment in passing
The Dominion Lands Act. He says that in section 47
they were from the first caveful to distingunish between
surface and mining rights. Now I am free to admit
that 55-56 Victoria, amending the original Act, does
make some distinction between surface and mining
rights; but the amending Act was passed in 1892,
long after our grant. There was no such distinction

between surface and mining rights in the original

section. In the amendment it will be noticed that the
power of the Governor in Council is limited to making
regulations with regard to the grants of coal and other

minerals, while in the original Act he could make

regulations respecting the disposal of the lands con-
taining coal, etc. Now, I say, this distinction being
made by Parliament after our grant, it is not neces-

gary for the court to consider it in this case. We have
7 .
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to deal with this case under The Dominion Lands Act
in The Revised Statutes, and section 90 may practically
be wiped out if you desire to proceed under section 47.
But my learned friends say you must have made a
formal repeal of the regulations of 1889 by the order
in council made in respect of our grant. In answer to
that we say the Governor in Council disposed of these
lands to us under section 90, plus such other powers
as the Governor in Council had.

Now what is the fair construction to be put upon
the whole Act? We say the position of the parties is
this: If your lordship is forced to conclude that the
2nd section of the Subsidy Act, where it mentions
“orders in council made in respect thereof” refers to
the grants and not to the lands, then we must succeed
beyond a doubt. Then again, if you add the word
“lands,” and make the passage read * orders in council
made in respect of the grants of land,” then I submit
you do not change the meaning. The whole pas-
sage is one which invokes . the primary canon of
construction cited by my learned friend Mr. Saunders.
The grammatical meaning supports our contention.
Under the order in council of 1889 our rights are not
to be determined. It was published, but the regula-
tions of 1887 were not. The Act of 1894 could not
validate an order in council as against us when our
contract was executed in December, 1890. The Act of
1894 attempts to validate the order in council of 1887,
but it could not enforce it as against parties who,
at the time the Act of 1894 was passed, were entitled
to rely upon a purchase of the lands free from the
effect of the order of 1887.

Now, it is further to be remembered that the depart-
mental letter (lixhibit E) only gives us notice of the
order in council of 1837, and not that of 1889. The
order of 1887 being of no force and effect so far as we
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are concerned, the notification is nugatory. I further 1902
submit that the word “reserves,” in the special order  Tag
in council referring to the company, means the lands C*‘if;“"
themselves, and has no reference to the reservatlon of Ebpmonton
Rway. Co.
coal or other minerals. - : o
My learned friends say that the order in councnl Tre Kide.
 should have been published, but is it not unusnal for ““,?;,‘.’“"
the Crown to set up its own negligénce in order to T&ment.
invalidate an order in council? I submit that the
Crown cannot take advantage  of any act or omission
of this sort. I refer to the Canadiun Coal and Coloni-

zation Company v. The Queen (1).

THE JUDGE OF THE Excurquer CourT now (No-
vember 10th, 1902} delivered judgment.

The Calgary and Edmonton Railway Company has
earned and is entitled to the grant of Dominion Lands
of six thousand four hundred acres for each mile of its
railway, as provided in the Act of Parliament 53 Vic-
toria, chapter 4. The Calgary and Edmonton Land.
Company, Limnited, is interested in thal grant. In the
patents that have hitherto been issued for portions of
such land grant, all mines and minerals and the right
to work the same have been reserved. The suppliants
contend that no such reservation should be inserted in
the patents for such lands, and that the insertion of
such a reservation therein is an infringement of their
rights, and they claim relief against ihe action of the
Crown in that behalf. The Crown justifies its action ;
and the question at issue is whether or not the grant
mentioned is subject to the reservation in question.

‘This grant was one of a number authorized by the
Act cited (58 Vict., c. 4). By the second section of the
Act it was provided that the said grants and each of
them might be made in aid of the construction of the

(1) 3 Ex. C. R. 157,
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1902 gaid railways respectively, in the proportion and upon
Tae the conditions fixed by the orders in council made in
CA;ggmr respect thereof, and, except as to such conditions, the
Eomonton said grants should be free grants, subject only to the
RWA:.' Co. payment by the.grantees respectively of the cost of
Tae Kixe. gyrvey of the lands, and incidental expenses, at the rate
Roaname of ten cents peracre in cash on the issue of the patents

Fudgment. {horefor. The Act was assented to on the 16th of May,
1890. At that date certain regulations made on the
17th of September, 1889, respecting the sale, settle-
ment, use and occupation of Dominion Lands were in
force. By the 8th section of these regulations, with
an exception not material in this case, it was provided
that all patents from the Crown for lands in Manitoba
and the North-west Territories should reserve to Her
Majesty, Her Successors and Assigns forever all mines
and minerals which might be found to exist in such
lands, together with full power to work the same. A
similar provision occurred in an order in council passed
on the 31st of October, 1887, which was not published
in thie manner prescribed by the 91st section of “ The
Dominion Lands Act”(1), and which for that reason
failed to be operative and in force, at least until the
passing of the Act 57-58 Victoria, chapter 26, by the
second section of which it was provided that the omis-
sion to publish any such order or regulaiion in the
prescribed manner should not be held to invalidate

it or anything done under it.

As has bheen noticed, the Act authorizing the grant
of ]land to the Calgary and Edmonton Railway Com-
pany was passed on the 16th of May, 1890. The first
order in council made in respect of such grant was
passed on the 5th of May of that year. That order was
followed by one of the 22nd of May ; and these two

were cancelled by a third order in council passed on

(1) R. 8. C. ¢. 54,s.. 91.
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the 27th of June following: There sre a number of
other orders'in council relating to the grant, but it is
sufficient for the present to say in respect of all of them
that no one of them contains any condition as to the
reservation of the mines and minerals in the lands
which it was proposed to grant. As to that all such
orders in council are silent.

About the 20th of May, 1890, that is Wlthln a few
days after the Act authorlzmg the land O'rant was
passed, the attention of The Calgary and Edmonton
Railway Company was, through its solicitor, called to
the order in council of October 31st, 1887, which pro-
vided that the reservation as to mines and minerals
now in controversy should be inserted in patents for
lands west of the 3rd Meridian, the lands to which
the suppliants are entitled being west of that meridian.
In the letter (Exhibit “ E™) by which the company’s
attention was called to this matter, it was stated that
public notice of it had been given through the Canada
Gazette. So far as that statement may be taken to
have reference to the order in council of the 31st
October, 1887, the writer of the letter was in error.
The order in council of the 1'7th of September, 1889,
and the regulations thereby  established and adopted ”
(to the 8th section of which reference has been made)
had been published in the prescribed manner (1); but
the earlierorder in council had not been published. Ifin
any of theorders in council made pursuant to the second
section of the Act by which the Governor in Council
was given authority to make the grant (2), a condition
had been inserted that the grant was subject to exist-
ing regulations respecting Dominion lands, or that all
mines and minerals in .the lands which it was pro-
posed to grant were reserved, there would have been

(1) The Canada Gazette of De- of January 4th and 11th, 1890.
cember 21st and 28th, 1889, and (2) 53 Vict. c. 4.
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no room for controversﬁr. That would have been the
end of the matier. But that was not done, and the
company have not, it seems, acquiesced in the view
taken by the officers of the Crown responsible for the
administration of these affairs. '

Of the matters that I have mentioned there are two
that may, I think, be dismissed with a brief reference,
In the first place I do not, in the conclusion to which
I have come, rely upon the order in council of the
31st of October, 188%7. It has been seen that there was
a later regulation to the same effect that was in force
in May, 1890, when the Act giving authority to the
Governor in Council to make the grant was passed,
and it is not necessary to determine any question that
otherwise might have arisen on the second section of
the Act 57-58 Victoria, chapter 26, by which, as already
observed, it was declared that the failure to publish
any such order in council or regulation should not
invalidate it or anything done under it. Neither do I
think it at all material that in the letter to which
reference has been made the attention of the company
was called to the order in council of October 81st,
1887, as the authority for inserting in the patents for
the grant to he earned by the company a reservation of
the mines and minerals. The Crown officers were not
bound to give »ny such notice, though it was a very
proper and prudent thing to do. The reference to the
earlier order in council prejudiced no one, and the
later order in council and regulations had been pub-
lished in a manper that constituted notice to everyone.
The rights of the parties would have been the same
if the company’s attention had not been directed to
any regulation on the subject.

The question to be determined is: Did the provision
contained in the 8th section of the regulations of
September 17th, 1889, referred to, apply to the grants
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of land mentioned in the Aot 53 Victoria, chapter 4,

the orders in council made under that Act being silent

on that subject?  Were such grants subject to the
reservation mentioned in the regulations ?

The suppliants contend (1st) that the provision did not
apply to such grants; and (2ndly) that if it did, it was
altra vires. Dealing with the second contention first,
it will be found that the regulations mentioned pur-
port to be made in virtue of the powers vested in the
Governor in Council by The Dominion Lands Act (1).
By the 47th section of the Act it is provided that
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lands containing coal and other minerals, whether in

surveyed or unsurveyed territory, shall not be subject
to the provisions of the Act respecting sale or home-
stead entry; but shall be disposed of in such manner
and on such terms and conditions as are, from time to

time fixed by the Governor in Council by regulations.

made in that behalf. Thal section was amended in
1892 (2), but the amendment, being later than the
transactions with which we are now concerned, is not
material to the decision of the present question. By
clause (&) of the 90th section of The Dominion Lands
Act the Governor in Council was given a general
power to make such orders as are deemed necessary,
from time to time, to carry out the provisions of this
Act according to their true intent or to meet cases
which arise, and for which no provision is made in
the Act. It may also be noticed in passsing that, bgf
clause (b) of the same section, the Governor in Council
was authorized to reserve from general sale and settle-
ment lands required to aid in the construction of rail-
ways in Manitoba or in the Territories, but nothing
turns on that provision here. The authority for the
regulation in question is to be found in the special
provisions of the 47t