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MEMORANDUM.

—————
-

By the Act 2 George V, cha;;ter 21, the constitution of the Court was
amended, provision being made for the appointment of 4n Assistant Judge.

On the 4th April, 1912, L. A. Audette, Esquire, K.C, Hwho had previously
occupied the office of Registrar of the Court for a period of nearly twenty-
five years, was elevated to the Bench as Assistant Judge of the Exchequer
Court of Canada.



NOTE.
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CASES

DETERMINED BY THE

EXCHEQUER COURT OF CANADA.

BeTwWEEN
THE ROYAL TRUST COMPANY ;) E‘f’j
LAFAYETTE HOYT DE FRIESE | - . Sept. 23,

AND GEORGE LEDGER as Trus- | —
TEES FOR BONDHOLDERS OF THE ATLANTIC } PLAINTIFFS;

AND LaxEe SuperiorR RaiLway CoMPANY ;

AND WILLARD BROWN AND |

CHARLES W. WELLS......ccc.c..... J

AND-

THE BAIE DES CHALEURS RAIL-)
WAY COMPANY, THE ATLAN-
TIC AND LAKESUPERIOR RAIL-
WAY COMPANY, AND THE } DereNDpANTs.
CREDITORS OF TIE BAIE DES
CHALEURS RAILWAY COM-
PANY.. i veene eve aire e J

Raihwoy—-Insolvency — Sale -— Prior enquiry wlo claims of creditors—
Pledgee of bonds —Trustee for bondholders— Right to purchase raslwoy
—Sale of portion of road—Exchequer Court Act, sec. 26— Director—
E'stoppel— Reviewing judgment of another court—Comity.

An enquiry before a referee into the validity and priorvity of the claims of

creditors of an insolvent railway may be ordered before an order for
the sale of the railway is made under the provisions of sec. 26 of The
Bzchequer Court Act (R. S. 1906) ¢. 140,

2, A pledgee of railway bonds has a sufficient interest (in the nature of

_that of a mortgagee} in such bonds to institute an action for the sale
of the railway under the provisions of sec. 26 of The Bxchequer Court
Act. .

3. A trustee for the bundholders of an insolvent railway may become a

purchaser, as such trustee, at the sale of the railway.

"=
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4. Under the terms of sec. 26 of The Exchequer Court Act part of a rail-
way may be sold when the railway is in default in paying interest on
its bouds.

s 13

A director, being a creditor of availway company, present at a meeting
where authority is given to pledge the bonds of the company, is
estopped from setting up the invalidity of such bonds in an action by
the pledgee.

G. The court in exercising its jurisdiction in respect of railway debts nnder

the said section, will not review the judgment of another court of

copetent jurisdiction affecting the railway, but will leave the rights -
of any person entitled to attack the judgment to the determination of
the court which pronounced the same.

THIS was a case instituted by a statement of claim,
alleging the following facts :—

1. “In virtue of the statute of the Province of Quebec,
45 Victoria, ch. 63, the Directors of the Baie des Chaleurs
Railway Company, on or about the second day of
January, 1889, issued mortgage bonds bearing the seal
of the company, and signed by the President, and coun-
tersigned by the Secretary for an amount of £409,400
sterling, which said bonds, in virtue of the said statute
created a first claim and privileged debt against the said
compauny, its undertakings, tolls and revenues and the
moveables and immoveables which it might thereafter
acquire. .

2. By a certain indenture or trust deed duly executed
and signed by the said company, at the City of Quebec,
on the second day of January, 1889, certain trustees
were appointed for the holders of said bonds.

8. On the 10th day of June, instant, the petition of
the directors of the said DBaie des Chaleurs Railway
Company for confirmation of a certain scheme of arrange-
ment with its creditors, duly filed in this honourable
court, pursuant to the provisions of section 865 of the
Railway Act, was granted, and the eaid scheme duly
enrolled in the said Exchequer Court.

4. By the said scheme of arrangement the Royal Trust
Company, one of the plaintiffs herein, was duly appointed
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trustee for the bondholders of the sald Baie des Chaleurs
Railway Company. '

5. On the 19th June, 1907, at the City of Montreal, by
the ministry of John Fair, Notary Public, the said Royal
Trust Company duly presented for payment to the said
Baie des Chaleurs Railway Company, the coupons of the
bonds above mentioned and more specifically set out in a

© 1907 -
Syt
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Tsust Co.
.
Tuoe
BAIE DEs
CHALEURS
Rway. Co.

Statement
of Facts,

copy of the demand for paymeut, and produced herein as _

Plaintiff’s Exhibit No. 1.

6. Upon such demand of payment and protest the said
Company refused payment and declared that it had no
funds available for the payment of the said coupons.

7. By and in virtue of the Statute of Canada, 1st
Edward VII, ch. 48, the trustees for the bondholders
of the Atlantic and Lake Superior Railway Company
were authorized to repair and renew the roadbed and
bridges upon the railway between Metapedia and Caplin,
that is that part of the Baie des Chaleurs Railway extend-
ing from Metapedia to a place called Caplin, a distance
of eighty miles, the said statute giving to the said
trustees a first lien upon the said part of the said railway
for the reasonable cost of repairs or renewals effected by
the said trustees upon the said railway.

8. Under the authority of the said statute, the afore-
mentioned trustees laid out large sums of money to
repair and renew the roadbed and bridges upon the said
railway between Metapedia and Caplin, which said sums
amount to $70,000.

9. The said railway between ’\Ietapedla, and Caphn
was built, in possession of and operated by the Baie des
Chaleurs Railway Company until and up to the 1st Jan-
uary, 1895, and is affected by the aforementioned bonds,
issued in virtue of the statute of the Province of Quebec,

.45 Vie., ch. 53. S
10. By and in virtue of the statute of Canada, 54-55

Vic,, ch, 97,it was enacted that Henry MacFarlane, or
132
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his legal representatives, should have, for the reasons

Tur Rovar mentioned in the said statute, a first preferential claim
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" and charge upon that part of the railway of the Baie des

Chaleurs Railway Company extending from its junction
with the Intercolonial Railway at or near Metapedia, to
the Cascapedia River, and upon all lands, works, build-
ings, materials, rolling stock and other property, move-

_able or immovable, to the said part of the railway at the

date of the passing of the said Act, (viz., the 80th Sep-
tember, 1901), appurtenant or belonging.

11. At the date of the passing of the said Act, the lands,
works, buildings and other property, moveable and
immoveable, extended as far as Caplin aforesaid.

12. The suid Henry MacFarlane having become insol-
vent, Alexander F. Riddell and Thomas Watson were
duly appointed, under the law of the Province of Quebec,
curators to the insolvent estate of the said llenry Mac-
Farlane, and on the 18th day of February, 1897, in a
certain suit bearing the No. 1339 of the records of the
Superior Court of the Province of Quebec, District of
Montreal, the said joint curators obtained judgment
against the said Baie des Chaleurs Rail way Company and
one Charles N. Armstrong for the sum of $168,964 10
with interest and costs.

18. The said judgment, with accrued interest from the
28th November, 1889, and costs, now amounts to the sum
of $360,000.

4. By a certain transfer, duly executed at the City of
Montreal on the 2nd of December, 1904, before Mtre.
John Fair, Notary Public, the said Alexander ¥. Riddell
and Thomas Watson, in their quality of joint curators
of the said insolvent estate, thereunto duly authorized
by a judgment of the said Superior Court, rendered on
the 4th day of October, 1904, did sell and transfer to the.
aforementioned Willard Brown and Charles W. Wells,
for and in consideration of the sum of $35,000, duly paid,
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all their right, title and interest in the said judgment' 1907
against the said Baie des Chaleurs Railway Company, Tax Rovan
. . . < s Tre st Co

with all the rights, actions, privileges and hypothecs
resulting to the said Alexander F. Riddell and Thomas mf,‘*ims

Watson from the above mentioned judgment, the whole ggﬁ;h%ﬁ‘j

as more fully appears by an authentic copy of the said _ —
transfer, produced herewith as plaintifi’s exhibit No. 2. of Facts.

15. The said the Royal Trust Company in its quality
aforesaid has a first preferential claim and privileged
debt against the said Baie des Chaleurs Railway from
Metapedia to Caplin, a distance of eighty miles, and isa

“holder of a first mortgage of und on the said railway by
_and in virtue of the said statute of Quebec, 45 Victoria,
ch. 53. :

16, The said trustees for the bondholders of the
Atlantic and Lake Superior Railway Company are the
creditors of the said Baie des Chaleurs Railway Com-
pany, and have in virtue of the statute of Canada, 1 Ed.
VIIL., ch. 48, a first lien or charge upbn the said railway.

17. The said Brown and Wells in virtue of the said
statute of Canada 54 and 55 Victoria, ch. 97, have a
first preferential claim and charge upon the said railway.

18. By the said different statutes hereinabove recited
the claime of the said plaintiffs among themselves rank .
as follows :— :

(@) The claim of the said trustees for the bondholders
of the Atlantic and Lake Superlor Railway Company
for $70,000.

() The claim of the said Brown and \Vells for
$360,000.

{¢) The claim of the said Royal. Trust Oompany for
£409,400 sterling. |

19. The said Baie des Chaleurs Railway Company is
and has been for a long time pas’b unable to pay its debts
as they became and become due, has acknowledged ite
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_insolvency and is insolvent within the meaning of the

law.

20. The plaintiffs, joining together for the purposes
hereof, claim as follows :—

(a) A declaration that the expenditure by the plain-
tiffs, the trustees for the bondholders of the Atlantic
and Lake Superior Railway Company for repairs and
rencwals upon the railway‘between Metapedia and Caplin,
constilutes a first charge upon the said railway between
Metapedia and Caplin, a distance of eighty miles.

(b) A declaration that the plaintiffs, the said Brown
and Wells, as the legal representatives of Henry Mac-
Farlane, have a preferential claim and charge, ranking
after the charge hereinabove mentioned in the next pre-
ceding paragraphin favour of the trustees of the Atlantic
and Lake Superior Railway, upon that part of the rail-
way of the said company, extending from its junction
with the Intercolonial Railway at or near Metapedia to
the Cascapedia River, a distance of sixty miles. |

(¢) A declaration that the mortgage bonds issued by the
Baie des Chaleurs Railway Company and now in the hands
of the plaintiffs, the said the Royal Trust Company, as
hereinabove alleged, constitute a first claim and privi-
leged debt, ranking as follows on the property of the said
rallway :—— After the twopreceding claimsof the trustees of
the Atlantic & Lake Superior Railway Cgmpany and the

. plaintiffs, Brown and Wells, on that part of the road

extending from Metapedia to Cascapedia, and after the
said trustees on that part of the said railway extending
from the Cascapedia River to Caplin, a distance of twenty
miles.

(d) An account of what is due to the plaintifts under
the foregoing liens and mortgage bonds for principal,
interest and costs. '

(¢} That the said liens and mortgage bonds may be
enforced by foreclosure or sale.
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(f) That the trustees for the bondholders of the
Atlantic & Lake Superior Railway now operating the
road, by virtue of the Statute of Canada, 1 Edward VIL,
chapter 48, may be allowed to continue operating the
said railway as hitherto.”

The defendant railway compameq consented to Judg-
ment being entered against them as prayedin thestatement
of claim. Certain of the creditors of the Baie des Chaleurs
Railway Company, however, filed statements in defence,

-3
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Judgment.

opposing the judgment as prayed. The matter then .

came on for trial. )
September 23rd, 1907.

T. Chase Casgrain, K. C., and J. W Weldon, appeared
for the plaintiffs;

N. K. Laflamme, K.C.,and A, W. P. Buchanan, K.C.,
appeared for certain of the creditors.

At the conclusion of -the trial the learned Judge -

- ordered that judgment be entered as prayed, the neces-
sary conditions and terms of the judgment to be settled
by the Registrar. A reference was directed to the
Registrar to take accounts and ascertain what was due to
the several plaintiffs and what the priorities were as bet-
ween the plaintiffs, and whether there were any prior
* claims, and if any, for what amounts respectively,

During the trial the learned Judge orally decided the -

following questions, which will appear in the record of
proceedings at the trial :—

An order for the sale of the railway may be preceded
by a reference to the Registrar-in the terms and for the
purposes above mentioned. :

The plaintitts, inasmuch as they represented pledgees
of bonds by virtue ot a Scheme of Arrangement under the

Railway Aet (R. 8. 1906 C. 87), had a locus standi to

institnte proceedings for the sale of the railway. |
The piaintiffs, as trustees of the bondholders, were
entitled to become purchasers of the railway at the sale,
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1907 A portion of the railway could be sold under the pro-

b e
ik ROé'AL visions of sec. 26 of The Exchequer Court Act.
RUST LO. . .
v. The directors present at a meeting of the company
B Af']f:;‘m when authority was given to pledge the bonds ought not
SHALEORS ¢ be heard to dispute the validity of the bonds after
——  they passed into the hands of the pledgees. (%)
Judgment.
{*) RiEPoRTER'S NOTE :—See the report of this case on proceedings before the
Registrar, post p. 9.
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BETWEEN

THE ROYAL TRUST COMPANY, a)

BODY POLITIC AND CORPORATE, HAVING
ITS PRINCIPAL PLACE OF BUBINESS IN THE
City oF MoxTREAL, AND LAFAYETTE
HOYT DE FRIESE axo GEORGE
LEDGER, Borm or tHE CITY OF LoON-
DON, ENGLAND, IN THEIR QUALITY OF
TRUSTEES DULY APPOINTED FOR THE
BONDHOLDERS OF THE ATLANTIC & LAKE
SuperioR  RarLway, CoMPANY. AND
WitLArRp Brown anNp CHaries W.
‘WELLS, B0TH or THE CITY 0OF NEW Y ORK,
i¥ 7HE UNITED STATES 0F AMERICA,
CoOUNSELLORS- AT- LAW, AND AS SUCH
PRACTISING IN PARTNERSHIP IN THE SAID
Crty o¥ NEW YORE, UNDER THE NAME
AND STYLE OF 3RowN & WELLS.. .........

AND -

. THE BAIE DES CHALEURS RAIL-
WAY COMPANY Eravn.. .

AND

> PLAINTIFFS ;

} DEFENDANTS ;

GEORGE BALL, A. P. SIMAR, DEL-)

PHINE GOULET, ¥. D. SHAL-
LOW, W. H.  RAPHAEL, CHAR-
'LES VEILLEUX, THE GAZETTE
PRINTING COMPANY, FROTH-
INGHAM & WORKMAN (LiMITED),
ESTATE SIMON PETERS,
JACQUES PELOQUIN, OHARLES
. R. SCOLES AND ALEXANDER

MODONALD . ceoevermcreriecrserserns )

Construction of blatu,fas—Prescmptmu-—-—In{cn’st on Joreiyn judgment—

LDebt and costs.

Held, (by the Registrar, as Referee), applying to legislation regulating
procedure the French doctrine of comstruction, namely, that a new
law enlarging the period of prescription applies to a claim in respect
of which prescription had begun to run under the old law, and that

L CEEDITORS.
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where a judgment bearing interest had been pronounced before the
coming into operation of 62 Vict. (P.Q.) ¢. 51, such interest was pre-
scribed by the term of thirty years and not by that of five years under
Art. 2250 of the Civil Code as it stood before the passing of the last
mentioned enactment. .

2. In the case of & judgment obtained Ly a creditor in England against
a railway company incorporated and being operated in the Province
of Quebee, interest at the rate of four per centum per annum runs
from the date of judgment on the judgment debt and costs, and may
be recovered against the company.

'I'HIS was a reference to L. A. Audette, K.C., Registrarof
the Court, under the judgment of the Court, dated Decem-
ber 12ih, 1907, whereby he was directed and empowered
to take accounts and to determine the amounts due to
the respective plaintiffs in the cause, the priorities of the
plaintiffs amongst themselves, and to determine what
other claims, if any, have priority over those of the said
plaintiffs, or any of them, and to ascertain the amount of
such claims and fix their priorities (*).

February 17th, 1908.

Tae RergreE:—The reference herein was proceeded
with, at Montreal, on the 16th, 17th, 22nd and 27th days
of January, and on and on the 6th and 7th days of Feb-
ruary, A.D., 1908, in presence of counsel, T. C. Casgrain,
Esq., K.C., appearing for the plaintiff’s herein; F. 8.
Maclennan, Egq., K.C., and N. K. Laflasnme, Esq., K.C,,
appearing for creditors Ball, Simar, Goulet, Shallow,

" Raphael, Veillenx; P. Buchunnan, ¥sq., appearing for

The Gazette Printing Company : and A. R. Angers, Esq.,
K.C., appearing for “Frothingham and Workman,
Limited.

The first seven creditors above mentioned filed a con-
testation and objections to the plaintiffs’ statement of

claim, and issues were joined thereon.
The first claims to be dealt with under the reference

are the plaintiffs’ claims which are to be found under

* REPORTER'S NOTE. —See the report of the trial of this case before the
Court, ante, p. 1.

I
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paragraph 18 of the statement of claim, set forth as
follows :—

(@) The claim of the said Trustees for the bondholders
of the Atlantic and Lake Superior Railway Compauy for
$70,000.

(b) The claim of the said Brown & Wells for $360,000.

(¢) The claim of the said The Royal Trust Company
for £409,400,

1. Claim (a) by the trustees for the bondholdérs of the
Atlantic and Lake Superior Railw.ay Co., for $70,000 has
been abandoned against the Baie des Chaleurs Railway
Co., by plaintiffs’ counsel, who, in the course of this enquiry,
made the following declaration :

11
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Referee.

“In view of the fact that it would take a considerable -

“enquéte to establish the right figures of the claim of the
“ trustees of the bondholders of the Atlantic and Lake
“ Superior Railway Company, and for the reason that the
“ plaintifts are not prepared yet with the full figures, for
“the purposes of this suit, the claim of the trustees is
““abandoned with the reserve that the said claim will be
“urged in the matter of the Royal Trust Company v.
“ The Atlantic and Lake Superior Railway Company.”

Re McoFarLang’s Craiu.

Then comes claim (b) of Brown &Wells for $360.000. |

Under the provisions of sec. 6 of 54-55 Vic., ch. 97, the
claim is given priority over all mortgages, hypothecs:
charges and encumbrances whatsoever, created by the
Baie des Chaleurs Railway Company, before or after the
- passing of this Act, upon that part of the railway at or
“near Metapedia to Cascapedia river, a distance of about
60 miles, and upon the company’s lands; works, buildings,
material, rolling stock, or other prqpei‘ty moveable or
immoveable. The Act further states that no registration

in any manuer whatsoever shall be necessary to preserve

such priority.
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1908 The company is given the option, under the same Act,
'{}HR% ;;0531, to deposit the sum of $180,000 to the joint credit of the
" General Manager of the Ontario Bank and of the Presi
Bl dent of the Company, in trust,as security for and to be
]%g:fhlgg applied towards the payment of any sum which may, by
reprior any final judgment &c., be found to be due Henry

Referee. McFarlane, and then and as soon as such deposit has been
made, the said claim, charge and lien shall cease to exist.
The said Henry McFarlane having become insolvent,
Alexander F. Riddell and Thomas Watson were duly
appointed, under the law of the Province of Quebee,
Curators to the insolvent estate of the said Henry
McFarlane, and on the 18th day of February, 1897,in a
certain suit bearing the No. 1339 of the records of the
Superior Court of the Province of Quebec, District of
Montreal, the said joint curators obtained judgment
against the said Baie des Chaleurs Railway Company and
one Charles N. Armstrong for the sum of $168,964.10
with interest and costs. There is no evidence that this
amount has ever been deposited, as above mentioned.

By a certain transfer, duly executed at the City of
Montreal on the 2nd of December, 1904, before Mtre_
John Fair, Notary Public, the said Alexander F. Riddell
and Thomas Watson, in their quality of joint curators of
the said insolvent estate, thereunto duly anthorized by a
judgment of the said Superior Court, rendered on the 4th
day ot Qctober, 1904, did sell and transfer to the afore-
mentioned Willard Brown and Charles 'W. Wells, for
and in consideration of the sum of $35,000.00, duly paid,
all their right, title and interest in the said judgment
against the said Baie des Chaleurs Railway Company,
with all the rights, actions, privileges and hypothecs
resulting to the said Alexander F. Riddell and Thomas
‘Watson from the above mentioned judgment, the whole
as more fully appears by an authentic copy of the said
transfer, produced herewith as plaintiffs ° Exhibit No. 2,
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The sum of $168,964.10 with interest and costs is now
claimed by the plaintiffs Brown & Wells, with interest
at 6 per cent. from the 28th November, 1889, under the
judgment of the Superior Court, District of Montreal, of
the 18th February, 1897, filed herein as Exhibit No. 10,
and confirmed by the Court of Queen’s Bench on the
30th September, 1899, and filed herein as Exhibit No. 16.

This judgment having been deiivered before the pass-
ing of the Act 63-64 Vict. ch. 29, changing the legal rate
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of interest from 6 to 5 per cent., the said plaintiffs are .

clearly entitled to the interest at the said rate of 6 per
cent., under the provisions of the‘said Act which say that
this change in the rate of interest shall not apply to
liabilities existing at the time of the passing of the Act.
The Act came into foree on the Tth July, 1900,

Now there is the further question as to whether the
sald plaintifts are entitled to the interest as far back as
29th November, 1889, or whether the interest is not
prescribed by five years. Under Art. 2250 of the Civil
Code, in force before 62 Vic., (P.Q.) ch. 51, interest on
judgments was prescribed by five years. That statute( 62
Viet. eh. 51) which came into force on the 10th March,
1899, amended this Art. 2250, and ever since that date,
such interest is only prescribed by thirty years.

If the prescription of five years had been acquired or
had taken effect before the passing of the Act 62 Viet.
ch. 51, the old law would obtain ; but as the Act extend-
ing the prescription from 5 to 30 years was passed in the
same year from which interest herein is declared by the
judgment to run, we must adopt the French legal theory
that the new law is presumed to be better than the old
one, and that the legislature has made the change for the
better. The French text-writers are of that opinion, and
a8 French law obtains in this case, it must be followed.
A number of authorities, both French and English, have



14

1908
—

EXCHEQUER COURT REPORTS. [VOL. XIIL

been cited by the plaintiffs in support of this proposi-

Tue Rovarn tion. (])

TrusT Co.
.
THe
Btk pes
CHALEURS
Rway. Co.

Report of
Referee.

The undersigned therefore finds that the said plain-
tifts, Brcwn & Wells have a claim against the Baie des
Chaleurs Railway Co. for $168,964, with interest thereon
at the rate of six per centum per annum from the 28th
November, 1889, to the date of the sale of the said rail-
way as ordered by this court, and costs. The said claim
will moreover have a prior or preferential lien upon the
first 60 miles of the said property of the said Baie des
Chaleurs Railway Co., having priority over the bonds
and all other mortgages, hypothecs, charges and encum-
brances whatever upon the said property.

Boxnbps.

The first seven paragraphs of the amended statement
of claim herein read as follows, viz :—

‘1. In virtue of the statuteof the Province of Quebec,
45 Vicioria, ch, 53, the directors of the Baie des Chaleurs
Railway Company, on or about the second day of Jan-
uary, 1889, issued mortgage bonds bearing the seal of
the company, and signed by the President, and counter-
signed by the Secretary, for an amount of £409,400 ster-
ling which said bonds, in virtue of the said statutes,
created a first claim and privileged debt against the said
company, its undertakings, tolls and revenues and the
movables and immovables which it might thereafter
acquire.

«“2. By a certain indenture or trust deed duly executed
and signed by the said company, at the City of Quebec,

{1} The following may be referred to, viz: Marcade, Art. 2281, p. 258;
Baudry-Lacantinerie, Prescription, Nos. 948, 949; Aubry & Rau, Vol. 2, No.
215 bis ; Troplong, 683; Dalioz, Nouveau Code Civil, 2281, No, 2; Dalloz,
Jur. Gen. Prescription Civile, No. 1112; Marcadé, Sur Art. 2 No. xiii, par
56 ; F. Laurent, Pr. de Droit Civil, No. 233 ; Guillouard, Prescription, Vol. 2,
No. 622 ; 1 Laurent, par. 234, p. 802 ; 1 Guillouard, Prescription, p. 84, No.
52; 1 Demolombe, No. 61; Wade on Retroactive Laws, No. 228; Ross v,

Beaudry, 1905 A. C. 570 : Endlich, Interpretation of Statutes, par. 281;
and Maxwell, Interpretation of Statutes, 4th Ed. 339, 340,
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~on the second day of January, 1889, certain trustees were
appointed for the holders of said bonds.

“3. On the 10th day of June, instant, the petition of
the directors of the said Baie des Chaleurs Railway Com-
pany for confirmation of a certain scheme of arrange-
ment with its creditors, duly filed in this honourable
court, pursuant to the provisions of section 865 of the
Railway Act was .granted, and the said scheme duly
enrolled in the said Exchequer Court.

“4. By the said scheme of arrangemeént the Royal Trust
Company, one of the plaintiffs herein, was duly appointed
trustee for the bondholders of the said Baie des Chaleurs
Railway Company.

“5, On the 19th of June, 1907, at the City of Mon-

treal, by the ministry of John Fair, Notary Public, the

sald the Royal Trust Company duly presented for pay-
ment to the said Baie des Chaleurs Railway Company,
the coupons of the boends hereinbefore mentioned and
more specifically set out in a copy of the demand for
payment, and produced herein as plaintiff Exhibit
No. 1. '

“6. Upon such demand of payment and protest the
said company refused payment and declared that it had
no funds available for the payment of the said coupons.

“7. By and in virtue of the statute of Canada, 1st
Edward VII, ch. 48, the trustees for the bondholders of
the Atlantic and Lake Superior Railway Company were
authorized to repair and renew the roadbed and bridges
upon the railway between Metapedia and Caplin, that
is, that part of the Baie des Chaleurs Railway extending
from Metapedia to a place called Caplin, a distance of
eighty miles, the said statute giving to the said trustees
a first lien upon the said part of the said railway for the
reasonable cost of repairs or renewals effected by the Sald
trustees upon the said railway.”

-
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Considering that the facts alleged in the above men-
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evidence, it is thought quite unnecessary upon this
enquiry, to go into the full history of cach bond, a history,
which indeed under the evidence, discloses a series of
uncontroverted facts.

The bonds claimed herein are described in plaintifty’
Exhibit No. 17, and the whole issue was deposited with
the Royal Trust Company within the time mentioned in

.the Scheme of Arrangement with the exception of £10,-

600, the owners of which would thereby become simply
ungecured creditors.
Exhibit No. 17 reads as follows :—

“ STATEMENT of Bonds of the Baie des Chaleurs Railway
Company received by the Royal Trust Company under
the Scheme of Arrangement confirmed by the Exche-
quer Court of Canada.

Amount. Nuinbers. From whom received.
£185,600 Tto HB........ 83 of £500 )
106 « 311....... 206 « £500 ;|Galindez Bros.
692  1102.,..... 411  £100 '
£154,100 105............ ... 1w £500
312 to 600,289 w £6500 +A. Haes (Haes & Son.)
601  691......... 91 . £100
iy 12,000 1192 » 1311....... 120  £100 |Galindez Bros.
£ 12,300 1318 « 14387 )
1692 o 1694....... 123 » £100 |L. J. Riopel.
£ 11,200 84 « 104........ 21 » £500
1685 v 1691.. .. ... 7 u £100 J[Estate J. Cooper.
£ 4,700 1483 « 1529........ 47 o £100 |John Beattie.
£ 9,300 1591 «» 1683........ 93 w £100 |Galindez Bros.
£ 8,900 11083 « 1101........ 89 » £100 [Galindez Bros.
£ 700 1312 and 1313. ... ..2 » £100 .
1478 to 1482, ... 5 £1oo} Galindez Bros.
£398,800
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The Royal Trust Company hereby certifies that the
above mentioned Bonds were received from the parties
whose names appear on the respective lines prior to the
15th July, 1907. The Royal Trust Company further
certifies that all the said Bonds have been and are now
duly stamped and sealed in the manner shewn by Schedule
“A” of the Scheme of Arrangement, and that all of them
are now in the vaults of the said The Royal Trust Com-
pany (except No.1 which has been filed in the Exchequer
Court of Canada as an exhibit in the suit The Royal
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Trust Company et al.vs. Baie des C’haleum Railway Com-

pany, et al.)
THE ROYAL TRUST COMPANY,

Seal of Royal (Sgd.) N. MAONIDER,
Trust Co. - Member of Krecutive Committee.

(Sgd.) H. RosEertsox,
‘ ' Manrager.

Under the circumstances and the evidence adduced,
the undersigned finds :

1. That the bonds mentioned in items 5, 6 and 7 of
Exhibit No. 17 belong out and out to the plaintiffs, the
Royal Trust Co. in its said capacity of trustee, as having
duly and legally acquiréd the same, and that they are
entitled to the full face value thereof. '

" 2. That the bonds mentioned in items Nos. 1, 2, 3, 4,
8 and 9, are held by the said Royal Trust Co. as pledgees,
and that they are only entitled to the amount for, which
they were originally given as such collateral security or
pledge. '

The total issue of the bondsis for the sum of $2 000,-
000, which at the rate of exchange of $4.88% per £1, as
provided by the Scheme of Arrangementfiled herein, will
give the total amount in pounds at the said sum of £409,-
400,—or, in other words, if £409,400 equal $2,000,000,

then one pound equals $4.881.
2
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viz :—

Item 1. £185,6C0 1 to 83— 83 of £500 Dom.\ . ...
106to 311-206 of £500 P.Q. 1 ' "7°°
692to 1102-411 of £100 P.Q. ‘

Briefly stated, these bonds were originally ha  d by
the company to both the Dominion and Quebec Govern-

ments as a guarantee for the construction of the last 20

"miles to Paspebiac within a certain delay, and failing to

build the 20 miles within that delay these bonds were to
be confiscated ‘and forfeited.

Under the contracts and resolution filed of record both
the Baie des Chaleurs Railway Company and the Atlan-
tic and Lake Superior Railway Company, in view of the
advances made by the firm of Galindez Bros., mostly for
the building of these 20 miles, released the said bonds
and authorized the said Governments to hand them over
to the said Galindez Brothers. Upon the certificate of
the proper oflicer showing that the road had been built,
the bonds were released and handed to the Galindez
Brothers as a pledge or collateral security for the judg-
ment obtained by them- against the company for these
very advances. The judgment is filed as Kxhibit.No.
15, and the condemnation clause thereof reads as fol-
lows :—“Doth condemn the said defendant (The DBaie
des Chaleurs Railway Company) to pay and satisly to the
plaintiffs (Galindez Brothers) the said sum of $529,-
498.38 with interest on $529, 493 83 from the 23rd July,
1906, date of service of process.”

The rate of interest is not mentloned therefore it must
be the legal rate of 5 per cent. the rate in force at the
time the judgment was delivered, on the 10th day of
QOctober, 1906.

The Royal Trust Company is therefore entitled to
recover, under the first item, the amount for which the
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bonds were pledged,. viz.: The sum of $529,493.38, with 1908
interest thereon at the rate of 5 per cent. from the 23rd Tar : Rovar
Trust Co,
July, 1906. _ v.
T
Ttem No. 2: £154,000—105 1 of £500) A. Haes. Bamm pus
312 to 600-289 of £500 % (Haes & gﬂﬁwgs
601 to 691— 91 of £100 Som), o °
Under authority given C. N. Armstrong, by the reso- otereo.

lution passed at the meeting of the directors of the Baie
des Chaleurs Railway Company during June, 1894
the said Armstrong was empowered to negotiate a loan
upon the first mortgage bonds of the company
(£409,400) for such an amount ‘and upon such terms as
he might consider advisable in the interests of the com-
pany.

C. N. Armstrong, presumably acting under such
authority, borrowed from Haes & Son, and the bonds in
question in this item were given asa pledge or collateral
gecurity.

Haes & Son on the 30th October, 1895, -signed judg-
ment by default in England against the Baie des Chaleurs
Railway Company, forthesum of £21,993 10s. and costs,

‘amounting to £8 8s. 10d., as will appear by the judgment

filed herein.

‘ On the 12th November, 1895, R. S. Gregson, Haes&
Son’s solicitor, writes to the Secretary of the Baie des

Chaleurs Railway Company, informing him of having

obtained judgment against the company, as above men-

tioned, and stating that he shall haveto take proceedings.

to enforce payment in Canada, and also to sell the bonds
deposited with his clients, unless their debt and costs are
forthwith paid and the bonds taken out of their hands.
This is another clear case of pledge.
The Royal Trust Company is therefore entitled to
recover un:ler this second item, the amount for which the
bonds were pledged, viz,the amount of the said judg-

ment and costs, £21 993 28. 10d. capital, equal to $107,-
oy
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——
Tue Rovar the total sum of $107,074..36, with interest thereon at

105t O the rate of four per cenfum per annum from the 30th
Banl  October, 1895.
Ig\gi{:FUCR(?. The rate of interest under a judgment or order in
Report of England is four per cent. as stated in sec. 17 of the Judi-
Referce.  cature Act, 1883, and Order 42, r. 16, even though the
debt recovered by the judgment bore a higher rate (1).
In the absence of any special rate no distinction is made
between the interest on debt and the interest on costs.
Both began to run from the day of the judgment (2).
The interest becomes part of the judgment debt. In

re Clagett (3).

Ttem 8. £12,000—Nos, 1192 to 1811—10 of £100,
De Galindez Dros.

Under three debentures bearing date the Tth June,
1907, de Galindez Brothers purchased for the considera-
tion therein mentioned, from M. Connolly the judgment
the latter had obtained against the Baie des Chaleurs
Railway Co., upon its promissory note on the 18th May,
1896, for the sum of $11,448, with interest thereon from
the 12th December, 1895 and costs.

The consideration for which thisjudgment was obtained
would appear to be for advances to the amount of $10,000
made to the company asreferred toin the minutes of the
meeting onthe 10th May, 1894,

Under paragraph 2 of the said indenture the vendor
gells, transfers and assigns the said judgment together
with the benefit of the security of 120 bonds of the com-
pany of the face value of £100 each, which he received
from the said company as a pledge to recover the payment
of the amount due under the said judgment.

(1) In re Europeun Central Railway Life Assurance Socy. v. Usborne, 1902
Co., 1876, 4 C. D. 33; Exjarte Fewings A. C. 147,
1883, 25 Ch. D. 338; Arbuthmot v, (2) Pyman v. Burt, 1884, W. N. 100.
Bunasilull, 1890, 62 1., T. 234, Economic  (3) (1R88) 36 W. R. 633, C. A.
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This is another case of pledge, and the said plaintiffs
The Royal Trust Company are accordingly entitled to
recover, under Item No. 8, the amount for which the
~ bonds were pledged, that is, the amount of the said judg.
ment, interest and costs. No prescription acquired as it
was interrupted by the holding of the bords. (1)

No evidence has been adduced as to the costs. The
amount recoverable will be the sum of $11,448.00 with
interest thereon at the rate of six per cent per annum
from the 12th December, 1895.

Item No. 4.—£ 12 300—Nos. 1818 to 1437&
Nos. 1692 to 1694-—123 of £100
L. J. Riopel.
L. J. Riopel having made some advances to one James
Cooper, who himself had made advances to the company
from which he obtained a promissory note for $15,000
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duly signed by the company and bearing date the Tth,

January, 1893, in favor of the said Cooper. The latter
endorsed the said note in favour of the said Riopel and
transferred it to him in 1892. -In 1896 Riopel instituted
action for the amount of this note, and this action has
had the effect of interrupting prescription.

Up to this date Riopel had no dealings with the com-
pany but with Mr. Cooper alone, and this brings us to the
passing of the agreement of the 27th November, 1893,
between L. J. Riopel, James Cooper, The Baie des Cha-
leurs Railway Company and others. This agreement is
filed. Under this indenture it is, inter alia, agreed that
in consideration of the said L. J. Riopel relinquishing
his right to recover the full payment of the said promis-

sory note out of the balance of the unpaid Quebec Govern--

ment subsidy, namely $48,000, which was transferred by
the said company to the manager of the Bank of Toronto
in trust to secure said payment, a certain proportion of

{1} See Art, 2227 C. C., and the case of Le Bunque du Peuple v. Huot, C.R.
1897 R. J. Q. 12 C. 8. 370,
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1968 the note would then be paid, leaving an unpaid balance

%HEVRO(}"AL out of the said note of $5,5600 which would remain due
RUSTMO with interest at 10 per cent., from the 1st of December,
By« 1893. The company, to secure the payment of the same,

gg:?%ﬂg placed in the hands of the said L J. Riopei its bonds or
——  debentures to the amount of $60,000, being the bonds
Report of . .ot .
Referee. above describe under the item No. 4.

The agreement further states that in default of the said
$6,500 being paid before the 1st of December, 1894, then
on and after that date, L. J. Riopel would have theright
to keep and retain the said bonds as his own property,
taking and accepting the same in tull payment of the said
$6,5600 and interest, by giving notice to that eftect to the
said company; or at his option, to cause thesaid bonds to
be sold by auction, in Montreal, after giving eight days
notice &c., the proceeds of the sale to be applied by
privilege to the payment of the said sum of $6,500 and
interest.

The note was not paid.

There is a resolution of the Board approving of that
note, and another resolution confirming it.

Those bonds were given to L. J. Riopel by the company
for the consideration of granting delay and waiving his
rights to the subsidy.

On the fourth of June, 1907, L. J. Riopel sold to de
Galindez Brothers all his rights, title and interest against
the Baie des Chaleurs Railway Company and against
James Cooper, in the above mentioned note and under
the said agreement executed on the 27th November 1893.

This another case of pledge. The Royal Trust Com-
pany are accordingly entitled to recover, under Item No.

" 4, the amount of said note and interest atthe rate men-
tioned in the deed, viz: the sum of $6,5600 with interest
thereon at the rate of 10 per cent. from the 1st December,

1893.
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Item No. 5 £11,200--No. 84to 104--21 of £500 | Katate
1685 to 1690--7 of £100}
- These bonds were purchased on the 8th of June, 1907,
as appears by the deed of sale filed herein by de Galindez
Brothers, for substantial consideration and in good faith
from the estate James Cooper. The latter as a member
of the firm of Cooper, Fairman & Co. appears to have
acquired them under indenture of the 5th December, 1590,
from one Gervais, who appears to be a gontractor doing
work for the company, and these bonds are clearly not,
the same bonds which were put up with Murray Smith,
as security for Gervais’ claim, because those bonds were
put up with Murray Smith in 1892, whereas Cooper
acquired them in 1890, '

There is no cevidence to show, and J. de Gualindez in
his evidence says he does not know, how Gervais obtained -

these bonds, and whether he received them as security
or in payment. Ilowever, Gervais under his contract
with Cooper gave the latter the right to sell them, and
this applies only to twenty-one bonds of the value of
£10,500 R ~ .

Cooper in selling these bonds in 1907 to de Galindez
Brothers complied with the conditions of his own contract
with his pledger, who was not the company.

De Galindez Brothers also bought under this deed of
sale eight otherbonds of the company of £100 each, equal
to £800, Numbers 1684 to 1691. Number 1684 has been
lost and no claim is made therefor. J. de Galindez at p.
244 of his testimony, says ke has no knowledge of the
" history of these seven bonds under which he is claiming.
He cannot say how the Estate Cooper obtained them.

We do not know how Gervais obtained the 21 bonds
from the company ; but that would be a question between

23

1908

——
J. Cooper THe ROYAL

Trust Co.
v.

T
BAIE DES
CHALEURS

Rwary. Co.

Report of
Referee,

Gervais and the Company. Cooper, to all purposes seems

to have them in good faith and de Galindez Brothers
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appear to have bought them also in good faith and for
valuable consideration.

The plaintiffs The Royal Trust Company are, under
the circumstances, entitled to the full face value of these
bonds, viz: the sum of $54,712.00 with interest thereon
at the rate of five per centum per annum from the 25th
day of June A.D., 1902,

The rate of 5 per cent. is the rate fixed by the bonds.

~ The present action has interrupted prescription from the

date of service, namely, the 25th day of June, 1907.
Under Art. 2250 C. C. the arrears of interest being pre-
scribed by five years, the plaintiffs are only entitled to

the interest for the five years preceding the service of the
-action, '

Item No. 6 £4,700-—~Nos, 1483 to 15629—47 of £100
John Beattie.

This being a clear case of purchase, it will be sufficient
to say that, as appears by aresolution of the 25th October,
1892, John Beattie was at that date a creditor of the com-
pany, and that subsequently he took an execution to
realize upon his judgment. Under a writ of vendition:
exponas issued in the said case, the bonds claimed herein
were duly sold to John Beattie, the plaintiff, by the bailiff
at public sale, of which due notice had been given, az
appears by the procés verbal of sale.

Under indenture of sale of the 8th June, 1907, John
Beattie, in turn, sold, transferred and conveyed to de
Galindez Brothers, all right, title and interest in the said
bonds, and also assigned and conveyed to the said pur-
chasers any judgment or claim that he may have had
against the company.

This is obviously a case of sale, and the plaintiffs The
Royal Trust Company are accordingly entitled torecover
the full face value of these 47 bonds (£4,700) viz: the sum
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of $22,959.50, with interest thereon at five per centum
per annum from the 25th June, 1902.

The rate of interest and the date from which interest

should run are determined by the finding on the pre-
vious item.

Ttem No. 7— £9,300—Nos. 1591 to 1683-93 of £100

, ~ De Galindez Brothers.

This appears to be a case of sale. DBriefly stated, it
may be said that J. de Galindez, in his evidence, says he
has a hazy notion that these bonds had been placed by
the company, under the authority of a resolution, in the
hands of one Murray Smith, manager of the Toronto
Bank, in trust as collateral sccurity for several creditors
of the company. Murray Smith having died, his widow,
to be relieved of any responsibility in respect to these
bonds, would have deposited them in court in the hands
of the Prothonotary. M. Connolly, who had a judgment
against the company, hearing of this seized the bonds in
the hands of the Prothonotary and had them sold by the
bailiff in & regular manner, at a public sale, seventy-three
of these bonds were sold to the plaintiff, M. Connolly,
twelve to Garrand, Terroux & Cie, and cight to de
Galindez Brothers. _

Subsequently, these 73 bonds became the property of
de Galindez Brothers under a contract between them-
selves and M. Connolly, of the Tth June, 1907. De
Galindez Brothers also purchased from Garrand, Terroux
& Cie, the 12 bonds they had purchased at the judicial
sale, as will appear by the deed of sale. This placed in
the hands of de Galindez Brothers the whole of the 93
bonds in the present item.

Under the circumstances, the plaintiffs the Royal Trust
Company are clearly eutitled to recover the. full face
value of these 93 bonds (£9,800), viz.: the sum of $45,-
430.50 with interest thereon at the rate of five per
centum per anuum from the 25th June, 1902.
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1908 The rate of interest and the time for which it should

e
ir‘l!u-_- Rocx;.»u. run are determined by the finding on Item No. 4.
RUST GO,

r_ﬁ;’m Ttem No. 8—£8,900—Nos. 1103 to 1191—89 of £100
ézl‘i];}%';; De Galindez Brothers.
Rway, Co.

. These bonds were acquired by de Galindez Brothers
Steteres.  from Hogan who held them as collateral security in vir-
tue of his contract with the company. Hogan was a
contractor who built a certain portion of the road, and in
December, 1898, the balance due him amounted to the
sum of $2,671.57, and the bonds were under the said econ-
tract deposited in the Bank of Montreal to be held there

under the terms of the said contract.

There is a clause in the contract stating that it “shall
“be confirmed at a meeting of the directors of the com-
“pany within eight days.” There is no evidence show-
ing whether that has been done. However, can it be
said it is necessary in view of the fact that the contract is
duly signed by the president and manager of the com-
pany ? ‘Moreover, the company must have acquiesced in
the contract by parting with the bonds in the manner
mentioned in the contract and would thus have waived
this requirement, if not actually confirmed by a resolu-
tion of which there is no evidence. At any rate it must
be so presumed since the bonds were at Hogan’s bidding,
who caused them to be delivered to de Galindez Brothers,
when the latter sent the draft to the Bank of Montreal
in payment of the claim, which was sent on the 17th
January, 1902, for the sum of £575 6s. 0, as testified to
by J. de Galindez.

The bonds passed over to the purchaser of the claim
with all the privileges and rights the former possessor
had, and under Art. 1156 C.C., legal subrogation of such
right passed by the mere operation of law.

It was quite plausible and natural for de Galindez
Brothers to purchase this claim. They themselves had
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a large claim against the company, and it was in their
interest to eliminate any creditor having a privilege under
the bonds. o

This isa case of pledge,.and the plaintiffs, the Royal
Trust Company, are accordingly entitled to recover under
this Item No. 8 the amount mentioned in the contract in
question, and for which the pledge or collateral was given,
viz. : the sum of $2,571.57.

The holding of these bonds as collateral security inter-
rupted prescription. It is contended that intereat should
run on this amount from the date of the contract, namely,
the 12th December, 1898, But no mention of interest is
made in that contract. However, as interest is asked by
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the conclusion of the present action, the mostthat can be

allowed would be ‘interest upon this sum of $2,571.57
from the date of the service of the action, the 25th day
of June, 1907, at the legal rate of five per centum per
annum from that date.

Ttem No. 9—£700—Nos. 1312 and 1818—of £100, Nos.
1478 to 1482-5 of £100, de Galindez Brothers.

These first two bonds Nos. 18312 and 1313, were held
with four others, which are now lost, by the Canadian

Bank of Commerce, securing some promissory notes of the |

Baie des Chaleurs Railway Co, and de Galindez Brothers

wishing to get the bonds uway from hostile hands paid

‘the Bank of Commerce the sum of £216.10s by a draft
which became due on the 25th December, 1901, and
secured from the bank the several notes, together with
the bonds. ‘ .

Then J. de Galindez tells us that he reccived from the
executors of the late Mr., Thom the five bonds Nos. 1478
to 1482, which Thom held has collateral security for a note,
He states he has a transfer in writing which cannot now
be found, but says he paid the claim in full, about $500.
Then, at page 267, in answer to Mr. Maclennan, he says
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that as regards the Thom bonds he found two payments,
one of £70 and tbe other of £50 odd, but he asserts these
were not all the payments made. As the evidence is not
satisfactory on this point the undersigned finds for the
purposes herein that the Thom claim was in the neigh-
bourhood of $§600, and that the bonds in question were
given as a pledge for the same.

1In the absence of evidence that the amounts for which
the pledge was given carried interest, the claim will only
carry interest from the date of the service of the present
action, the 25th June, 1907.

This is another case of pledge, and the plaintiffs The
Royal Trust Company are accordingly entitled to recover
under this Item No. 9 the amount found as actually paid,
viz.: (£216 10s.) $1,053.63 plus $600, making the total
sum of $1,653.63, with interest thereon at the rate of five

'per centum per annum from the 25th June, 1907.

All of these bonds appear to have been regularly issued
in compliance with the Special Act 45 Victoria ch. 58,
sec. 13, and the resolutions of the company filed herein and
attached to the Deed of Trust.

There is also a trust deed, although it is questionable
as to whether or not such trust deed was necessary under
the terms of the Special Act. Then in virtue of the
Scheme of Arrangement duly confirmed and enrolled the
Royal Trust Company were substituted as trustees in lieu
and place of the trustees of the bondholders under the
said deed.

The bonds extend on the full one hundred miles from
Metapedia to Paspebiac, and are created, under 45 Vict,
ch, 53 (Quebec), a hypothec and first claim or privileged
debt against the company, without registration. The
total bond issue was for £409,400, equal to $2,000,000,
placing the value of the one at ${.88%, or a bonded
indebtedness of $20,000 a mile.




VOL. XIII.} EXCHEQUER COURT REPORTS.

The Baie des Chaleurs Railway Co. built and equipped
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the first 80 miles before 1894, and under the agreement Tis Rovas

~of the 16th. April, 1894, sold to the Atlantic and Lake
Superior Railway Co., the railway as at that time located
and constructed from Metapedia -to Caplin, a distance of
about 80 ‘miles. However, under 57-38 Viect. ch. 68
{Dom.), the Act ratifying the said agreement and sale,
by sub-see. 2 of sec. 2, the rights or priorities of the
bondholders of the Baie des Chaleurs Railway Co. are
duly saved and declared to be continued. The bonds
are not affected by this sale, and the bondholders will
therefore have their privileges as prayed by the state-
ment of claim, on that part of the road from Metapedia
to Caplin, the 80 mile section. They will come after the
above mentioned claim of Brown & Wells upon the first
60 miles extending from Metapedia to Cascapedia, and
will rank as a first claim and privileged debt on the other
20 miles from Cascapedia to Caplin.

Having disposed of the several claims made by the
plaintiffs herein, we now come to the several creditors
who have filed claims and objections or defences to the
statement of claim herein. The plaintiffs’ claims having
been allowed with privileges and priority to such a large
amonnt, it is questionable whether or not it is worth
while going into these new claims, as 1t 18 not probable the
Baie des Chaleurs would be sold fora larger amount than
the two claims of McFarlane and the Royal Trust Co.
added together.

However, they should, under the order of reference,

be considered. Some of these claims are wholly, and
- some are partly, against the Atlantic and Lake Superior
Railway Company. The railway sought to be sold in
the present action is the Baie des Chaleurs Railway, com-
prising the full eighty miles from Metapedia to Caplin,
as mentioned in the judgment of this court of the 12th
December, 1907. It is true that under the indenture of
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sale of the 16th April, 1894, the Baie des Chaleurs Rail-
way has been, among other railways, sold to the Atlantic
and Lake Superior Railway Co., and that this deed of
sale or agreement has been confirmed by the Act of the
Parliament of Canada &7-58 Vict. ch. 63, under the con-
ditions therein mentioned. Dut the question of the
validity of thissale and as to whether a judgment against
the Atlantic and Lake Superior Railway Company could
be enforced against the property of the Baie des Chaleurs
Railway Company is now pending before the Superior
Court at Montreal in the case of Veilleux v. The
Atlantic and Lake Superior Rairway Company and others ;
and then there is another action pending before this
court wherein the sale of the Atlantic and Lake Superior
Railway has been ordered, and a similar reference to the
present one made to the undersigned; and the above,
coupled with the fact that the McFarlane claim and the
bonds would more than absorb the amount the sale
might realize, taking even a most optimistic view of the
value of the Baie des Chaleurs Railway, it is thought
idle work going into these claims against the Atlantic
and Lake Superior Railway in the present case, not to
say anything upon the question as to whether or not
they could under the present circumstances be legally
enforced against the Baie des Chaleurs Railway. There-
fore it is thought sufficient for the purposes herein to
deal upon this reference only with the claims against the
Baie des Chaleurs Railway. '
The first claim is that of

GEorGE BALL.

Turning to the objections filed by this claimant, we
find it is alleged that he has a claim against the Atlantic
and Lake Superior Railway Co. for the sum of $27,171.12,
and one of $5,724.84 against the DBaie des Chaleurs Rail-
way Co.
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Without going into .th.e details of the claini against
the Atlantic and Lake Superior Railway Co. it would be

.~ well to say that the claimants were, onthe 17th January,
1908, allowed to amend their pleadings by filing a repli-

cation showing that the account sued upon, and which
appears prescribed, has not been so prescribed, preserip-
tion having been interrupted by payments made from
time to time. .

The leave to amend has not bheen acted upbn and has
thus become void under Rule 86 of the General Rules
and Orders of this Court. Moreover, no evidence has
‘been adduced with respect to these payments alleged to
have been made. from time to time, with the exception,
however, of three of them.

Dealing with this claim against the Baie des Chaleurs
Railway, it would appear that on the 7th March, 1900, J.
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A. Seybold obtained judgment against the said railway
- for the sum of $3,967.84 with interest thereon from the -
13th March, 1900, and costs. Subsequently thereto, on

the 29th June, 1907, it appears that Seybold for alleged
valuable ccnsideration assigned, transferred, and made
over unto the present claimant George Ball all his right,
. title and interest in the above mentioned judgment. The
sald transfer was served upon the company. The claim-
ant heard as a witness, declared he did not receive any-

thing on account of the said judgment, but we have no -

evidence to show whether any amount had been paid
Seybold before he transferred the said judgment. Teave
will, however, be given claimant to establish that fact by

affidavit, if the necessity ever arises for the purpose of -

distribution of the moneys herein. This judgment does
not appear to have been registered.

Subject to the said affidavit being produced the claim-
ant Ball will be entitled to recover w:thout privilege the
said sum of $3,967.84, intere:t and costs.
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Re Cuarnes VEILLEUX’S CLAIM.

This is a claim exclusively against the Atlantic and
Lake Superior Railway, and for the reasons above men-
tioned, it'will not be gone into or dealt with upon the
present reference.

Re Wivriam HeNrYy RarHAeL’S CLaI.

This is a claim against the Baie des Chaleurs Railway
Company under a judgment obtained by the said claimant
against the said company, Charles N. Armstrong and
Joseph R. Thibaudeau, on the 5th May, 1897 for the sum
of $513.06, with interest at 6 per cent. on $510.00 from
the 18th March, 1897, and $3.06 from the 22nd April,
1897, and costs.

This judgment does not appear to have been register-
ed. The claimant Raphael will be entitled to recover the
amount of the said judgment, as above mentioned, and
without privilege.

Re Dave DerpHiNg QouLer’s CLAIM.

This is also a claim exclusively against The Atlantic
and Lake Superior Railway. For the reasons above
mentioned the claim will not be gone into or dealt with
upon the present reference.

Re ALExaNDER P. Simar’s Craim.

This is a claim of an ordinary unsecured creditor for the
sum of $1,5635.66 against the Atlantic and Lake Superior
Railway Co., and for the sum of $10 against the DBaie
des Chaleurs Railway, rcpresenting, as alleged, good and
valuable consideration for a certain number of time checks
running from November 1897 to March 1899. The
claimant received $129 on account of those two claims
from the Department of Railways and Canals, at Ottawa,
in 1904.

This claim is obviously prescribed. Therefore ihe
claimant is not entitled to recover.
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Re “Gazerre” PrinTiNG CoMPANY’S CLAIM.

This is another claim exclusively against the Atlantic
and Lake Superior Railway Co. For the reasons above
mentioned the claim will not be gone into or dealt with
upon the present reference. _

Re Francis D. SaaLLow’s CLAIM.

This is a claim against the Baie des Chaleurs Railway

Company under a judgment obtained by the claimant-

against the said company, C. N. Armstrong and J. A.
Thibaudeau, jointly and severally, for the sum of
$7,885.72 with interest at b per cent. from the 14th Janu-
~ ary, 1901, and costs, This judgment does not appearto
have been registered. '

The said claimant is entitled to recover, without
privilege, the amount of the said judgment.

The three following claimants, unlike those immediate-
ly: preceding, have not filed any objections or plea to
the statement of claim herein, but have merely filed their
claim supported by affidavit.

Re CLAIM OF FROI‘HINGHAM & WORKMAN, LIMITED

This is another claim against the Atlantic and Luke
Superior Rallway Co. For the reasons above mentioned

the : a:ms will not be gone into or dealt with upon the :

present reference or enquiry.
Re Cratv Estrate Simon PerERS.’

This isa claim exclusively against the Atlantic & Jake
Superior Railway Co. For the reasons above mentioned,
it will not be gone into or dealt with upon the present
referenee or enquiry., |

Re JacquEs Prroquin’s CLAIM.
This is a claim of $126 for salary against the Baie

des Chaleurs Railway Co. ' The affidavit filed in support

of this claim asks for privilege; but it is insufficient in so
3 :
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far as it does not state the period or date for which the

Tae Rovar salary is due. Without this information it is impossible

Trust Co.
2,
Tar
BA1k DES

to pass upon this claim, which will be denied, as it is very
loosely presented. Leave will be, however, given to sup-

CHALEUROS plement the affidavit already filed, by giving the
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information above mentioned.
Re CHARLES RoBERT ScoLEs’s CLraIM.

This creditor has filed no c¢laim, but had been given
leave to do so within a reasonable time, on the 16th
January, 1908. Ile was heard as a witness upon another
subject than that of his claim, and during the course of
his examination his counsel, Mr. <Laflamme, put in a
judgment in favour of thesaid Scoles against the Atlantic
and Lake Superior Railway Co. with certificate of regis-
tration. Were the judgment not registered, no notice
would be taken of it, and no claim has been filed, How-
ever, the claim being against the Atlantic and Lake
Superior Railway Co. it will not be dealt with on this
enquiry.

Re ArexanpEr McDonarp’s Craim.

On the 17th January, 1908, an application by Mr.

Laflamme, K.C., this claimant was allowed to file his

claim within a reasonable time. 'The case was heard and
closed and no elaim has ever been filed.

Therefore, the undersigned finds that the amounts due
to the plaintiffs and claimants herein, respectively,
according to their rank and priority, are as follows, viz :—

1. The plaintiffs, the trustees of the bond-

: holders of the Atlantic and Lake
Superior Railway Company, having
abandoned their claim, as above
mentioned, recover. ....... «....euen, Nil,
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2. First preferential claim with lien upon . v {22%
the 60 miles between Metapedia and ’ Tar Rovar
. . . - _ Trust Co.
Cascapedia River, in favour of the on
plaintifis Brown & Wells, for the BamE
; CHALEURS
SUM Of..eiviiiiiniiiniinnn tevisiraeiiiieens $168,964 10 puALECES
with interest thereon at 6 per cent. ‘
Report of
from the 28th November, 1889, to . ~_ Referece.

the date of sale and costs,
3. First preferential claim, upon the 20

miles between Cascapedia River and

- Caplin, and second preferential
claim (subject to Brown & Wellg’
claim) on the 60 miles between Me-
tapedia and Cascapedia, in favour of
the plaintiffs The Royal Trust Co.,
for the amount of the bonds as above
mentioned, viz:—

Item No. 1.—The sum of........... 529,493 33
with interest thereon at 5 per cent.
from the 23rd July, 1906, to the
date of sale.

Item No. ¢.—The sum of.........0... '107,074 86
with interest thereon at the rate of |
4 per cent. from the 80th Oct., 1895,
to date of sale.

Item No. 8.—The sum of.............. . 11,448 00
with interest thereon at 6 per cent.
from the 12th Dec., 1895, to the date
of sale-and costs.

Item No. 4.—The sum of.............. 6,600 00 -
with interest thereon at the rate of = - °
10 per cent. from the 1st Dec., 1898,
to date of sale. ,

Item No. 5—The sum of 54,712 0™
with interest thereon at the rate of |
b per cent, from the 25th June, 1902,

to date of sale.
s )
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Item No. 6.—The sum of............... 22,959 50
with interest thereon at 5 per cent.
from the 25th June, 1902, to date
of sale.

Item No. 7.—The sum of............. 45,430 50
with interest thereon at 5 per cent.
from 25th June, 1902, to date of
sale.

Ttem No. 8.—The sum of............. . 2,671 57
with interest thereon at 5 per cent.
from the 25th June, 1907, to date of
sale.

Ttem No. 9.—The sum of. ............ 1,653 63
with interest thereon at 5 per cent. '
from the 25th June, 1907, to date

of sale.
Making the sum of............... $ 781,842 89
The sum of . c.cceiiiiiniinecnniainns $ 950,806 99

with interest and costs, as above mentioned, form the
total amount the plaintiffs are entitled to recover and
rank by privilege.

UNSECURED CREDITORS.

GEorGE BaALL.

Subject to the condition above mentioned, Greorge Ball
is entitled to recover against the Baie des Chaleurs Rail-
way Company, without privilege, the sum of $3,967.84
with interest thereon at 6 per cent. from the 13th March,
1900 to the date of sale, and costs. '

Wirtriam H. RapHAEL.

This claimant 1s entitled to the sum of $513.06 with
interest on $510 at 6 per cent, from the 18th March,
1897, and on $3.06 from the 22nd April, 1897, to date of
sale and costs, and without privilege.
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Franoss D. Smatzow. 7 f"f
~ This claimant is entitled to recover the sum of $7,885.72 '1%%505&1:
with interest thereon at 5 per cent. from the 14th January, K
1901, to date of sale, and costs, and without privilege. BATE DR
Charles Veilleuz, Nil. I?E:?Ugos.
D. Delphine Goulet, Nil. ' Report of
Alexander P. Simard, Nil. ‘ Referee.

The G'azette Printing Co., Nil.
Frothingham & Workman (Ltp.), Nil.
Estate Simon Peters, Nil.
Jacques Pelogquin, Nil.
Charles R. Scoles, Nil. _
‘Alexander Me¢Donald, Nil.

March, 27th, 1908.

T. Chase Casgrain, K.C., on behalf of The Royal
Trust Company, no one appearing for the other parties,
now moved for an order for judgment confirming the above
report. Motion granted, and judgment ordered to be
entered accordingly. ' .

' | Judgment accordingly.

Solicitors for the Royal Trust Company: Casgrain,

Mitchell & Surveyer.

Solicitors for the Baie des Chaleurs Railway Comi)any :
Hickson & Campbell. :

’
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BETWEEN

THE ROYAL TRUST COMPANY,
A BODY POLITIC AND CORPORATE, HAVING
1TS PRINCIPAL PLACE OF BUSINESS IN THE
CITY OF MONTREAL .vovenerr.oviers -ssnssanes

PLAINTIFF ;

AND

THE ATLANTIC AND LAKE SUPE-)
RIOR RAILWAY COMPANY, a
BODY POLIT.C AND CORPORATF, HAVING ITS
PRINCIPAL PLACE OF BUSINESS IN THE > DEFENDANTs.
City oF MONTREAL, AND THE CREDITORS
oF THE ATLANTIC AND L.AKE SUPERIOR
RAILWAY COMPANY....c. veveenenvnvirnnes

7

Railway—Insolvency — Pleading — Amendment—New issue—Application
made too late— Status of creditor as morigagee of londs and {rustee—
Reference to Regristrar.

In this case, certain of the defendants, who were creditors of the railway
company defendant, asked leave during the progress of the trial to
amend their defence by setting up non-compliance by the railway
company with certain statutory reqnirements as to the issue of bonds.

Held, that the amendment asked would result in raising a new issue
between the parties, and the application should be refnsed as having
been made too late.

2. By its stalement of claim the plaintiff company asked, among other
things, that certain mortgage bonds of the defendant company held
by them together with a mortgage deed in favour of the plaintiff, as
trustee, made by the defendant company to secure certain bonds or
debentures, be declured a ‘¢ first claim und privileged debt” ranking
on the property of defendant company’s railway.

Held, that judgment shonld be entered, declaring that said mortgage
bonds and trust deed constituted ‘‘ a claim and privileged debt,” bat
that their rank, amount and priority should be determined by the
Reglstrar of the Court, to whown a general reference was directed to
take accounts and ascertain what was due to the several creditors
and what the priorities were as between them, and whether there
were any prior claims, and, if any, for what amounts respectively.

THIS was a case instituted by a statement of claim,
alleging the following facts :—
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1. By the Statute of Canada, 56 Victoria, chap. 39, the
Defendant, the Atlantic and Lake Superior Railway Com-
pany was authorized to issue bonds, debentures, or other
securities to the extent of $25,000 per mile of its railway
and branches, and such bonds, debentures or other securi-
ties were, in the event of their being issued, to be a first
preferential claim and charge upon the company, and the
franchise, undertaking tolls and income, rents and rev-
enues, and real and personal property thereof.

2.,In pursuance of the power thus given by said
gtatute, the said company did, on or about the 31st day

of December, 1894, at the City of Montreal, duly execute:

a certain indenture or mortgage deed in favour of certain
trustees therein named to secure bonds or debentures to
the amount of £500,000 sterling, duly issued by the said
company defendant ; the same as more specifically set up
in a copy of the said indenture or Deed of Trust pro-
duced herein as Plaintiff’s Exhibit No. 1.
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8. By the said Indenture or Mortgage Deed, the com- -

pany defendant created, in favor of the said trustees for
the bondholders, a first mortgage upon the whole of its
property, assets, rents and revenues, present or future;
the whole as appears by the said deed. : :

4, On the 10th day of June last, the petition of the
directors of the said company defendant, for confirmation
of a certain scheme of arrangement with its creditors,
duly filed in this honourable court, pursuant to the pro-
visions of section 865 of the Railway Act, was granted,
and on the 11th day of July instant, the said scheme was
duly enrolled in the said Exchequer Court.

5. By the said scheme of arrangement, The Royal
Trust Company, the plaintiff herein, was. duly appointed
trustee for the bondholders of the said company defend-
ant. - ' »

8. On the 19th of July instant, at the City of Montreal,
by the ministry of John Fair, Notary Public, the said



40 EXCHEQUER COURT REPORTS, [VOL XIIIL

1908 the Royal Trust Company, duly presented for payment

wm——

'1%114: Rovan to the said company defendant, the coupons of the bonds
RUST LO. . ' . .

». hereinabove mentioned, and more specifically set up in a
A o copy of the demand for payment, and produced herein as

gfngll‘;I‘g; Plaintiff’s Exhibit No. 2.

Rway. Go. 7, Upon such demand of payment and protest, the said

Statement company refused payment, and declared that it had no
-—  funds available for the payment of the said coupons.

8. The said the Royal Trust Corapany, present plain-
tiff, is a holder of a first mortgage or preferential claim
and charge upon the said company, its franchise, under-
taking, tolls and income, rents and revenues, and real
and personal property.

9. The said company defendant, the Atlantic and
Lake Superior Railway Company, is and has been for a
long time past unable to pay its debts as they became and
.become due, has acknowledged its insolvency and is
ingolvent within the meaning of the law.

10. The plaintiff claims as follows :—

(@) A declaration that the Morigage Bonds issued by
the Atlantic and Lake Superior Railway Company and
the Deed of Trust mentioned in paragraph 2 of the
Statement of Claim have created and constituted and
constitute a first claim and privileged . debt, ranking on
the property of the said railway.

(b) An account of what is due to the plaintiff under
the foregoing Mortgage Bonds and Trust Deed for prin-
cipal, interest and costas.

(¢) That the said Mortgage may be enforced by fore-
closure or sale.

(d) That the Trustees for the Bondholders of the
Atlantic and Lake Superior Railway now operating the
road by virtue of the Statute of Canada, 1 Edward VIL,
chapter 48, be allowed to continue operating the said
railway as hitherto.
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The defendant company appeared and consented to
judgment being entered as prayed in the statement of
claim. Certain of its creditors, however, filed statements
in defence, opposing the judgment as prayed.

February 18th, 1908. |

The case now came on for trial before Sir TmoMas W.
TavLOR, acting Judge of the Exchequer Court.

T. Chase Casgrain, K.C., and J. W. Weldon for the
plaintift’;

N. K. Laflamme, K.C., andF S Maclennan, K.C.,-

for the creditors.

Durmg the progress of the trial, as appears upon the
official record, the learned Judge decided certain questions
similar to those decided by Mr. Justice Burbidge in the
Baie des Chaleurs Case (1), adopting the latter’s rulings
in every instance.

On s motion made at a late stage of the trial by counsel
for the creditors to be allowed to amend their statrnents
in defence by setting up that the bonds in the hands -of

the plaintiff’ were invalid in 28 much as they were not is-
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sued in compliance with statutory requirements, the learn- .

ed Judge ruled that theapplication to amend involved the
raising of a new issue between the parties, and was made
too late. The learned Judge also refused to declare, in the
terms of the prayer of the statement of claim, that the mort-

gage bonds of the defendant company held by the plaintiff .

together with a mortgage deed made by the defendant
company and held by the plaintiff, as trustee, to secure
bonds or debentures, constituted “a first claim and
privileged debt”; but directed the matter of such priority
to be referred to the Registrar of the Court; to whom a
general reference in the cause was made in the same
terms as the reference in the Baie des Chaleurs Ca.se (2).

1) Reported -amte, p. 1.

(2) REPOB.TER 8 NoTE.—3ee the report of this case on proceedings before
the Regxstrar, post D. 42
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Brrween

1998 THE ROYAL TRUST COMPANY......PLAINTIFF;
May 14.
- AND

THE ATLANTIC ANI} LAKE SU- _
PERIOR RAILWAY COMPANY.. } Drpexpants;

AND

GEORGE BAILIL, CHARLES VEIL-)
LEUX, F. D. SHALLOW, W. H.
RAPHAFL, A. PHIDIME SIM.
ARD, DAME D. GOJLET, ZE-
PHERIN PERRAULT AND
ALFRED E. GERVAIS, R. C.
SCOLES, ARCHIBALD CAMP-
BELL, ALEXANDER DUCLOS,
MARTIAL OLSCAMP, THE .
GAZETTE PRINTING COMPANY, . Crm R
THE SHIPOWNERS AND MER-{ “REDITORS.
CHANTS AGENCY, Liviten, THE
NORTH-EASTERN BANKING
COMPANY, Limitep, et al., JESSIE
CAMPBELL ASHWORTH, ADE.
LARD LANGLOIS, JAMES M.
SHANLEY, CHARLES J. ARM-
STRONG, WILLIAM OWENS,
AND THE BRITISH AMERICAN
BANK NOTE COMPANY, LiMiTeD. |

Railway company—Trust deed— Beyistration— Trusiees’ salary—Prescrip-
tion—Constitutional lw—~Cestur quetrust—Salary of Divector— Privilege
of Bondholder— Bond us Pledge— Amendment of cluim—Hypothec by
registered judgment— Privilege of Trustecs— Hstoppel.

Held, (by the Registrar, as Referee) that the deposit of a trust deed by a
railway company with the Secretary of State and notice thereof given
in the Canada Gazette, as required by sec. 94 of 51 Vict. e 29, satis-
fies the requirements of Title XVIII, C. C. . Q., with respect to
registration. ‘

2. The holding of a railway bond by one of several trustees of a railway
company ag collateral security for the payment of salary to such
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trustees is an interruption of presexiption under Art. 2260 C. C. from
the time it was deposited with such trustee.
3. The power of the Parliament of Canada to legislate upon the sub]ect of

railways extends to civil rights arising out of, or relating to, such-

railways. .
4. A cestus que trust cannot act as trustee for his own trustee and recover
remuneration for his services as such.

5. A director of a company is not entitled to any remuneration for his

services, without a resolution of the shareholders authorizing the
same,

6. The failure on the patt of a hondholder to deposit his bonds within a
certain period, in the hands of a named trustee in compliance with
the terms of a Scheme of Arrangement, duly confirmed by the Court
under the provisions of The Railway Act, deprives him of any privi-

lege attached to’his bonds, BJId he must be ranked only with the

unsecured creditors,

7. Where bounds find their way into the hands of a creditor as a mere
pledge for his debt, not being bought in open market, the creditor
can only recover the amount of his debt and not the face value of the
bonds.

8. Leave to amend under Rule 86 of the practice of the Court becoures
null znd void if not acted upon within the period fixed for the pur-
pupose.

9. Under the law of the Province. of Quebec a hypothec ca,nnot be
acquired by the registration of a judgment upon the immovables of a
person notoriously insolvent at the time of such registration, to the
prejudice of existing creditors. -

10. Under the facts of this case, trustees under a deben’cure-l}blders trust

_deed were held to be entitled to be indemnified in preference to all
other creditors out of the trust property, for all costs, damages and
expenses incurred by them in the performance of the trust. In re
Accles Limated, {1902) 17 T. L. R, 786, referred to.

11. The word *‘approved” written by the debtor upon an account
against him, and dated, will not suffice to revive the debt already
prescribed under the provisions of Art. 2267 C. C P. Q.

L

THIS was a case in which a reference was made to the.

Registrar of the Court to take accounts and to determine
the amount due to the plaintiff and creditors and to fix
the priority of claims against the defendant railway
company, previous to an order for thesale of the railway
being made by the Court (%),

* ReporTrR’'S NOTE.—See the report of the trial of thxs case before the
Court, arife, p. 38.
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The facts of the case in respect of which the order of

Tue RovaL reference was made are fully set out in the report of the

Trust Co.
U
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Rway. Co.

Report of
Referee.

Registrar, L. A. Avprrrg, K.C.

May 14, 1908.

Tre REFerEe: The reference herein was proceeded
with, at Montreal, on the 10th, 11th, 14th days of March,
and on the 10th day of April, 1908 in the presence of
Counsel, T. C. Casgrain, Esq., K.C., with whom was J.
‘W. Weldon, Esq., appearing for the plaintifis; N. K.
Laflamme, Esq., K.C., appearing for the said creditors
Ball, Veilleux, Shallow, Raphael, Simard and Goulet,
Scoles, and Perrault and Gervais; C., J. Fleet, Esq., K.
C. appearing for creditor Ashworth ; and S. DDale Harris,
Esq. appearing for the Shipowners’ and Mercantile
Agency, Ltd. and the North-eastern Banking Company,
Ltd. et al.

The first seven creditors above mentioned filed a con-
testation and objection to the plaintiffs statement of claim,
and issues were joined thereon.

The question of the validity of the bonds has been
determined by the judgment of the 18th February, 1908.
The question as to whether or not the registration of the
trust deed in the Registry Office of the Province of Que-
bec, as required by the Civil Code, in addition to its
registration in the office of the Secretary of State, is
necessary to give the bondholders a privilege over and
above the judgment creditors who have soregistered their
judgments has been much discussed before the under-
signed. -

The Atlantic and Lake Superior Railway Company was
incorporated in 1893 under the Act 56 Vie. ch. 39, passed
by the Parliament of Canada. The general Railway Act
in force and regulating the matters in question in the pre-
sent case is the Act of 1888. The Railway Act of 1903,
re-enacted in the Revised Statutes of 1906, does not
apply to the questions invclved herein.

~
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It is obvious ‘that in the present case the Dominion
statute must be read first and the Civil Code, as far as
applicable, only next. Under section 94 of 51 Vict. ch.
57 (1888) a company may issue bonds creating a mortgage
upon its property by mortgage deed, which under sub-
section 8 thereof must be deposited in the office of the
Secretary of State for Cauada and notice thereofgiven in
the Canada Gazetle, a condition which has been complied

with in the present case as will appear by the exhibits.

filed herein..

Clearly such registratlon in the office of the Secreta.ry
of State of which notice” has been given in the Canrada
Glazette must be taken to be the notice to the public which
the Civil Code has in view by the registration therein
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required. Thereforethebondsin question must be taken

to be under ordinary circumstances valid and to bea first
_preferential claim and charge upon the property sought
to be sold herein, h
It is contended by counsel on behalf of the creditors
who have filed written pleadings, that as civil rights are
in question, the Parliament of Canada could not in viola-

tion of the rights vested in a Province, legislate the com- .

pany out of the obligation of registering its bonds, and
- that therefore the bonds to carry privilege must be
registered in compliance with the requirements of the
Civil Code. The argument goes still further and says
that all legislation by the Dominion as to railways is
valid, except when it .interferes with -civil rights, and
that in so far as Dominion legislation mterferes with
civil rights such legislation is ultra vires.

It may be set down as a principle for our guldance

here that the Parliament of Canada has power to legislate

upon the question of railways, and that such power would
extend to civil rights arising from or relating to the class
of subject matter coming within its jurisdiction.
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In Cushing v. Dupuy (1) it was decided by the Privy

Tue Rovar. Council that, inasmuch as bankruptcy was one of the sub-

Trusr Co.
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Report of
Referec.

jects expressly reserved to the Dominion Parliament by
section 91 of the British North America Act, 1867, the
statute objected to as ultra vires was valid even though
it interfered with civil rights.

Andin Tennant v. Union Bank (2) where a similar qus-
tion came up respecting the Bank Act of the Dominion, the
following expression of opinion is to be found in the
judgment of the Court delivered by Lord Watson :
(p 30):—* The objections taken by the appellant to the
“ provisions of the Bank Act would be unanswerable if
‘it could be shown that by the Act of 1867, the Parlia-
‘“ ment of Canada is absolutely debarred from trenching
“toany extent upon matters assigned to the Provincial
“ Legislatures by section 92. But section 91 expressly
“ declares that notwithstanding anything in this Aect
“the exclusive legislative authority of the Parliament of
‘ Canada shall extend to all matters coming within
‘% the enumerated classes, which plainly indicates that
‘““the legislation of that Parliament, as long as it strict-
“ly relates to these matters is to be of paramount
“guthority. To refuse effect to the declaration would
“ render nugatory some of the legislative powers specially
“ agsigned to the Canadian Parliament. For example,
‘“ among the enumerated classes of subjects in section 91,
“are Patents of Invention and Discovery and Copyrights.
“ It would be practically impossible for the Dominion
‘“ Parliament to legislate upon either of these subjects
“ without affecting the property and civil rights of indi-
‘ viduals in the Provinces.”

Another case cited by the plaintiffis the case of Bour-
goin, et al v. Montreal, Ottawa & Occidental Railway Com-
pany (8) where it was held in effect that the Provinces

(1) L. R. 5 A. C. 409. (2) (1894) A. C. 8L
(1)49 L. J. P. C. 68. :
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were 1ncompetent to leglslate a8 to civil rlghts relatmg
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when inconsistent with its legislation. This was the
cage of a contract ot sale of a Dominion railway situated
within the Province of Quebec and ratified by the Pro-
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such sale, except under the authority or sanction of an
Act of the Dominion Parliament, was ultra wvires and
that the Legislature of Quebec was incompetent to give
such sanction. (1)

‘While section 4617 of the Revised Statutes of Quebec
requires the registration of debentures issued by muniei-

pal corporations and by companies generally, section 4626

specifically exempts railway companies from doing so.

-

The first claims to be dealt with under the reference
are the plaintiff’s claims and they arise under the bonds
of the said company. ‘

The total issue of bonds by the Atlantic and Lake
Superior Railway Company is £500,000, of which £398,-
700 were deposited, in compliance with the Scheme of
Arrangement, with the plaintiff herein on or before the
3rd day of September, 1907, leaving £101,300 which

have not been so deposited, the owners of which, under

the provisions of the Scheme, would simply become
unsecured cred_itore.

Exhgbit No. 18 reads as follows :—

Sratement of Bonds. of the Atlantic and Lake Superior
Railway Company received by The Royal Trust Com-

(1) See also Toronto Corporation v. Bell Telephone Compuny [1905] A. C. 52;
Attorney-General B.C. v. C.P. Railway Company [1908] A.C. 204 ; and The Q.
T. Radlway Company v, Attorney General of Canada [1907] A. C. 65, ‘

Ro nort of
Referee.

»



48

1908
——
Trar RovaL
Trust Co.
v.

THE
ATLANTIC
AND LAKE
SUPERIOR

Rway. Co.

Reportof
Referee.

EXCHEQUER COURT REPORTS. [VOL. XIIL

pany under the Scheme of Arrangement confirmed by
the Exchequer Court of Canada.

Amount. Distinctive Numbers. Fron whom received.
£391,400 1-2000, 2021-2270, 2276-9,
22812500, 2723-50, 3589-
6000, 3914.. .. ..... bonds of £100 |Galindez Bros.
£ 2,000 3061-70........ 20 bonds of £100 "
£ 2,000 2001-20.... .... 20 bonds of £100 |L. H, De Friese,
£ 3,000 3431-60.... .... 30 bonds of £100 |[Pickford and Black.
£ 20 3582-3 ......04- 24onds of £100 |A, Langlois.
Q 100 358L........... 1bond of £100 |A. Lemieux ............
——_5?3,70?_ .

The Royal Trust Company hereby certifies that all the
above mentioned Bonds were received from the parties
get out, above, on or before the 8rd September, 1907..

The Royal Trust Company also certifies that all the
foregoing bonds bear the Certificate and the seals of the
Atlantic and Lake Superior Railway Company and of
The Royal Trust Company as set out in Schedule “A” of
the Scheme of Arrangement; and it fuither certifies that
all the above mentioned Bonds are now in the possession
of The Royal Trost Company as Trustees for the Atlantic
and Lake Superior Railway Trust Fund (except No. 2,
which has been fyled in this Court as an exhibit in The
Royal Trust Company v. Atlantic and Lake Superior
Railway Company et al.)

Montreal, 12th February, 1908.

THE ROYAL TRUST COMPANY.

(Sgd.) A. MACNIDER,
Member of Executive Committee

(Sgd.) H. ROBERTSON,
Manager.

Seal of Royal
Trust Co.

{
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The first claim to be dealt with is the claim of the 1008
trustees for the amount which should be charged as a Tur Rovar

first charge against the property of the company, as TRUS; Co.
mortgagors(Palmer’s Company Precedents, Vol. 3. pp. 88, ATEK_‘TIG
702) and these are as follows, viz:— - AXD Laxe
: ' SUPERIOR

(@) Thesum of.....cccvivviiiier v it iiiiiannn $ 18, 449 17 Rwav. Co.
being the balance due C. S. Scoles, ‘ l}g;to; of

eferee.

under the contract between the Com-
pany and -the trustees and in virtue
of the final estimates of the OChief
Engineer who, under the contract,
is the solé Judge of the matters
therein mentioned. These moneys
are also claimed by the trustees,
from the Dominion Government, as o
being due them under the subsidy
contract, and will have to be account-
ed for by the said trustees if the
same is ever paid them by the Gov-
ernment. '
It is true that the Government has
sent engineers to place a value upon
the work done and that, rightly or
wrongly, they have reported the
value to be less, but as between the
trustees and the contractor, it is
absolutely clear that the finding of
the Chief Engineer mentioned in the
contract must be final and prevail.

(6) The next item covers the trustees’ ex- .
penses through their attorney or re-
presentative in Canada, the llonour-
able J. P. B. Casgrain, from the
16th December, 1900 to the 38l1st
December, 1907, inclusively, upon
which interest is allowed at 5 per -

AN
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1908 cent , beginning five years from the
Tie Roazud gervice of the present action, i.e.
lRUff o from the 23rd July, 1902, the state-

TrE : .

Arrasric ment of claim having been served
AND LARE on that date. Messrs. Galindez
SUPERIOR

Rway. Co. Bros. really acted as bankers for the
Report of trustees, they having advanced all
Referee.

the necessary expenditure, and are
accordingly entitled to the usual
legal interest upon such advances.
From the account originally filed,
amounting, exclusive of interest, to
the sum of $49,9388.22, the sum of
$2,000 representing the item of 23rd
July, 1901, has been deducted and
charged elsewhere.

The total amount so recoverable

against the company is................. $ 47,933 22
with interest at 5% on $19,428.04 from 23rd July 1902 to date of sale
" n S 1,58000 1" 31st Dec. 1102 " th
" " $ 3,611.08 + 30th June 1903 " "
" " 3 2,483.33 " 31st Dec. 1803 " "
1" " $ 2,683.33 . 30thJune 1904 " "
" " $ 2,-183.33 " 3lst Dec. 1904 " n
" " 8 2,597.46 " 301311 -Tune 1905 " 1"
" " $ 2,483.33 " 318t Dec. 1905 " "
1" w 8 2483.33 . 30th June 1906 " "
" 1" $ 2,483,33 " 31st Dec. 1906 " "
" 1" $3,133.33 .« 30th June 1907 " "
1" " S 2,483-33 " 3lst Dec. 1907 " "

(¢) This item is for legal expenses, as per
the bill of costs filed by Messrs.
MecGibbon, Casgrain, Mitchell & Sur-
veyer, amounting to the total sum of
$28,091.24, including the interest
charged by Messrs. Galindez Bros.,
Bankers, on the advances of the
several sums. Mr. T. C. Casgrain
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was heard as a witness in support of -

the bill, and testified that the same,
amounting to the sum of $23,869.57
has been paid to his firm. From
this amount should be deducted
$25.00 for the reasons mentioned at
pages 82 and 88 of the evidence on

the reference; leaving the sum of.... $ 28,844 57

These costs are chargeable against the

trustees under the provisions of the
deed of trust, and-as it would be
rather a difficult operation to distin-
guish what is actually chargeable
against the company and what

against the bondholders, a short cut

has been resorted to by consent and
that is to divide the bill in half,
charging one half against the com-
pany and one half against the
bondholders.

Therefore the amount found tobe recover-
. able against the company as above

mentioned is the sum of $11,922.29

. with interest thereon at 6 per cent.

from the dates respectively men-
tioned to the date of sale, and upon

~ the amounts also respectively men-

4%

tioned in the statement No. 3 filed
herein on the 8rd March, 1908, which
said interest should also be divided
in half, one half being added to the
sum of $11,922.29 and the other half
added to the similar sum of $11,922.-
29 as chargeable and recoverable
against the bondholders. "Of course

the interest is not payable to the
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13355 golicitors but to the bankers who
Tue RoyaL made the advances.
RO Co. (d) This item covers both the trustees’ remuneration
Agfﬁﬂ . 8nd the fees paid the Chief Engineer of the company.
AND Lake The first amount is the sum of.......... $973 33
SUPERTOR A
Rwav. Co, with interest thereon at b per cent,
Report of from 80th January. 1902, to date of
Referee. . s s
sale, together with asimilar amount
0 S P 973 33

with interest thereon from the 4th
February, 1903, at 5 per cent. to

date of sale. 'Thistotal sum of...... 1,946 66
represents the trustees’ fee. To
this should be added the sum of..... 486 67

with interest thercon at 5 per cent.

from the 24th Dec. 1902 to the date

of sale \...oiviii

And the farther sum of............... 889 88
with interest thereon at 5 per cent.

from the 26th February, 1903, to

the date of sale, making the total

C113 1 B (P 876 00
with interest as above mentioned,

representing the fees due the chief

engineer, the account for the same

having previously been approved by

Senator Casgrain.

Making the total sum of.............. 2,822 66
with interest payable as above men-
tioned.

(¢) This item amounts to the sum of 973 33

with interest thereon from the 31st
December, 1907 to the date of sale,
and represents the fee payable to
the plaintiff therein for their services
as trustees under the provisions of
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the Scheme of Arrangement, and ' / 1008
will be allowed as claimed. : Tan R%AL

We have now come to the expenses chargeable and o

T

payable by the bondholders. C Ampamero
(@) The first item is for the sum of...... 2,000 00 AND Laxs

. UI'ERIOR

~ with interest thereon at 6 per cent. ~Rway. Co.
from the 23rd July, 1902 to the date Report of

.- . Referee. .
of sale, as representing an amount :

paid by the trustees through their

bankers Messrs. Galindez Bros. in-

settlement. of a judgment obtained

against the trustees by one Chevrier

who was but a prétenom for the Hon-

ourable R. Prefontaine. From Mr.

J. deGalindez’ evidence (p. 211 et

seq.) we find that this was an action

for about $50,000 defended by the

said trustees. The plaintiff' therein

succeeded both in the Superior Court -

and in the Court of Appeals. - After

the appeal had been lodged in the

Privy Council, but before the hear-

ing, the case was settled upon the

payment ofthe sum of $2,000, and

for the reasons given by the witness

the amount will be allowed as asked..

(b) There will be allowed here the other

half of the legal fees amounting to

the total sum of ....... .............i 28,844 57

the half being . . e e 11,922 28

with interest as above mentloned

under sub-item (d) in item No. 1.

¢) The sum of $27,225.88 and interest will be allowed

under the judgment recovered by Mr. Galindez, with the
rank and privilege given it by the bonds he received as
collateral security, and will be refused here failing to see -

-
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1908 any good reason why this amount should be charged to

—

CE;E{E R—ogAL the bondholders.
Rt (d) The amount charged by J. de Galindez for a living

AEAH?TIC allowance of $10 per day and a salary of $2,000 a year,

‘g}i&iﬁf amounting in all to the sum of $24,567 for his alleged
Rwav. Co. services to the trustees will be refused and disallowed.
Report of Mr. deGalindez claims that he holds from the trus-
tees, who reside in FEngland, a power of attorney, -
wherein there is no question of remuneration, and that
under the deed of trust the services he would render as
such agent or attorney of the trustees would be entitled
to remuneration, Without entering into the considera-
tion as to whether or not & person acting in the manner
Mr. deGalindez did, where the power of attorney given
him did not provide for any remuneration, would be
entitled to it, and whether it would or would not come
under the provisions of the Article of the Civil Code 881
(¢) which says that trustees act gratuitously, unless it be
otherwise provided in the document creating the trust,
and whether the class of trust contemplated by this
article is to be distinguished from a commercial trust
(Art. 1702 C.C.), the undersigned fails to see how the
cestui que trust could become the trustee of his own
trustees. The principle is not a sound one, and were it
adopted it would carry us to absurd results. The trus-
tees had in Canada a representative in the able person of
the Honourable J. P. 3. Casgrain, receiving a handsome
salary, and who was quite able to perform any function
the trustees themselves could be called upon to discharge.
And besides the Honourable J. P. B. Casgrain, the
trustees had and have still to-day a manager to whom
they pay the sum of $2,000 a year. There was never
any contract or arrangement with the trustees for his
remuneration, and Mr, de Galindez very fairly admits in
his evidence (p. 164) that all he did was to protect his
investment, and not for philanthropic purposes. Ile did
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not do all the work to benefit anyone else but himself,
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Mr. de Galindez is really in the position of a principal T Rovar

who, by preference, chooses to attend to his own busi-
ness instead of allowing his paid agents to do so. When
he is looking after his own business he cannot charge
the other creditors for the same, '
When Mr. J. de Galindez was in Canada, acting as he
says for the trustees, he was looking after his own inter-
ests ; he was looking after his own personal business, and
as the remuneration for such class of work cannot be

recovered to the detriment of the other creditors, more’

than the expenses of the several creditors themselves who

Trust Co,
K/
Tue
ATLANTIC
AND LARE

+ SUPERIOR

Rway. Col
Report of
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are fo-day left without any practical recourse against the .

company, because they have no privilege notwithstanding
they have spent time and money in looking after their
claims. ’ <

Moreover, Mr. de Galindez was, as I can gathe; from
_ the evidence (p. 12 of evidence upon claim of Shipowners,
etc.) a director of the company at the time, and as‘such
would not be entitled to any remuneration from the com-
pany without a resolution of the shareholders.

This brings us to the claim of the bondholders.
Taking them in the order set forth in Exhibit No. 18, as
above recited, we will deal first with items Nos. 1 and 2,
viz :—

I. £391,400—~3914 bonds of £100—Galindez Bros.

II. £2,000 —20 bonds of £100— do |

Under the agreement of the 14th day of September,
1897, between the Atlantic and Lake Superior Rallway
. Co. and Messrs. de Galindez Bros duly ratified and con-
firmed by a resolution of tbe board of direétors of the
said company, bearing date the 30th September, 1897,
the said Messrs. de Galindez Bros. made advances to the
said company for which they obtained two judgments
which are guaranteed by these bonds as collateral
" security.
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The first judgment bearing date the 17th

day of April, 1906, and duly regis-
tered respectively in the 1st and
2nd Registration Divisions for the
County of Bonaventure, is for the

(VOL. XIIIL

BUM Of ...oir ciiiviniie s e e d 499,679 55

with interest at 6 percent. on $389,-
333.33 from the 31st Marech, 1905,
and on $110,246.22 from the 29th
day of April, 1905, to the date of
sale. '

The second judgment bears date the 31st

December, 1906, and has also been
registered in both Registration Divi-
gions of the County of Bonaventure,
and is for the sum of $330,000, with
interest at 6 per cent. from the 30th
June, 1905,

. J. de Galindez having discovered

that the interest on $389,333.83
from the 381st March, 1900, to
the 80th June, 1905, 7. e. $330,-
000, 5% at 6 per cent. amounting
1 7o SO $ 122,640 00
had been by mistake

. included in the said

judgment, fairly and

honestly declared it in

his evidence on the

reference. Therefore

this sum should be

deducted from the

capital, leaving the

BUM Of.ccvveeeninneannnnn, $ 207,360 00
with interest thereon at 6 per cent.
from the 30th June, 1905, to the
date of sale.

207,360 00
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The Royal Trust Co. is therefore entitled to recover

these two sums with interest as above mentioned.

Item III. £2,000-—20 bonds of £100—L. H. DelTriese.
In an affidavit of L. H. DeF'riese, filed herein on the

6th day of April, 1908, in support of the Ashworth

claim, Mr. DeFrieso states that he held, until the month

of July, 1907, £1,000 nominal Atlantic and Lake Superior

. Railway 4 per cent. first mortgage bonds, as security for

the amount due to the trustees for the bondholders of .

the said company, and that he now holds certificate of
participation for the said amount under the provisions of
the Scheme of Arrangement.

The amount claimed by the Ashworth estate is more
than £1,000. There is no evidence with respect to the
other £1,000. Would it mean that DeFriese held £1,000
in bonds as security for his own fees, and £1,000 in bonds
ag recurity for Ashworth’s fee? That fact should be
clearly established before the moneys will be distributed.

Under the circumstances the face value of the bonds
will be allowed, viz: the sum of $9,733.83, with interest
thereon at 4 per cent. from the 23rd July, 1902, to the
date of sale.

The rate of interest is determined by the rate of the
bond. Under Art. 2250 C. C. the arrears of interest
being prescribed by five years, the plaintiffs are only
entitled to the interest for the five years preceding the
service of the action on the 23rd July, 1907,

Item IV. £3,000—80 bonds of £100 —Pickford & Black.

57

1908
N
Tae RovaL
Trust Co.-
N
. Tue
. ATLANTIC
AND LAKE
SUPERIOR
Rway. Co.

Report of
Referee.

i

No evidence has been adduced to determine under

what clreumstances Messrs. Pickford & Black came into
possession of these bonds, which primé Sfacie should be
paid at their face value,

Therefore the plaintiffs will be entitled to recover the
face value of the said bonds, viz.: the sum of $14,600

with interest at 4 per cent. from the 23rd day of July, -

-«
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1908 1902, to the date of sale, for the reasons above men-

Tae Rovar tioned.
TrusT Co.

. Item V. £200—2 of £100—A. Langlois.

THE
ATLANTIO Same finding as upon Item No. IV. The face value
’éﬁgmﬁﬁ of the bonds will be allowed, viz: the sum of $978.88
Rway. Co- with the interest thereon at 4 per cent. from the 23rd

Reporeo! day of July, 1902 to the date of sale,
Ttem VI. £100—1 Bond of £100—A. Lemieux.

Same finding as upon Nos. IV and V, viz: the sum of
$486.67 with interest thereon at the rate of 4 per cent.
from the 23rd day of July, 1902 to the date of sale.

Craim oF THE HstaTE A, P. AsuaworTa.

This is a claim for £1,383-6-8, equal to $6,731.83 for
remuneration as trustee, under the trust deed of 31st
December, 1894, of the late Caldwell Ashworth, who
died on the 15th June, 1903. The claim now presented
by the representatives of the Estate of the said Ashworth
is for the salary of the said trustee, amounting to the
sum of £1,583-6-8 for a period of seven years and eleven
months, viz: from the 19th July, 1895 to the 15th June,
1908, upon which the sums of £200-0-0 have been paid on
account on the 80th January, 1902, and on the 80th
January, 1903, respectively, reducing the claim to the
said sum of £1,383-6-8; and it is admitted that Ashworth
was trustee as alleged.

L. H. DeF'riese, in his affidavit, sworn to on the 18th
March, 1908, states that for upwards of seven years he
held £1,000 bonds of the company as security for the
amount due to the trustees, until the month of July,
1907, when the said bonds were lodged with the plaintiff
herein and for which he received in exchange certificates
of participation in the Trust Fund created by the Scheme
of Arrangement.

If DeFriese had been in possession of the bonds for
upwards of seven years on the 18th March, 1908, that
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~would take us back to the year 1901, 'and as no date is
given, the undersigned finds for the purposes of this case
that it would be on the 19th January, 1901, Therefore
the first six months of the year 1896 were prescribed
when the bonds were soreceived. The salary is preseribed
by five years under Art. 2260 C. C., and under Art. 2267
C. C. the debt is absolutely extinguished after the delay
for prescription has expired.

The holding of the bond by one of the trustees, as
collateral security, for their respective salaries as such
trustees has civilly interrupted prescription up to the
time it was deposited with the plaintiffs in the manner
above set forth. This principle was adopted in the case
La Bangue du Peuple v. Huot, (1) where it was held that
the fact that the debtor, who gave a pledge to his creditor
assuring the payment of his debt, of leaving the pledge
in the hands of the creditors, constituted a constant and
incessant acknowledgement of his obligation which inter-
rupts prescription for such time as the pledge remains in
the hands of the ereditor.

Therefore this sum of £1,383-6- 8 must be reduced by
£100, as representing the first six months so prescribed,
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leaving the claim at £1,288-6-8, equal to $6,245.17, the

prescription having been mterrupted by the holding of
the bonds.
Now this bond has not been given in payment of Ash-

worth’s claim, but merely as a pledge, a collateral security-

for the claim, and a pledge is quite distinct from the debt
it guarantees, and vice versa. When the debt is paid the
pledge passes away, and that is the end of the transaction.
The claim has not been changed by the fact that Ashworth

“held that bond ; his claim has not been changed from one

of salary to one of a bondholder. Thebond has not been
either given or accepted in payment, and there is no
agreement by which the claimant has expressed his

(W R. J. Q. 12 C. 8. 370,
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willingness to accept a bond in payment of his claim,
The claim has not become an alternative claim payable
either with the salary privilege or with the bond privilege.
The bond has had the effect of interrupting prescription,
but not changing the nature of the claim, and if the pre-
scription has been interrupted the claim stands on its
original merit. The vendor does not throw away his
privilege or vendor’s lien because he accepts bonds as
collateral security. Any flaw which might exist through
prescription has disappeared and the claim remains on
its merits.

Under Clause I1. of the trust deed, in case the com-
pany makes default in paying to the trustees their
remuneration either original or additional as therein men-
tioned, the trustees may retain the same in priority to
any other claim out of any trust moneys coming into
their hands. The contract cannot be extended beyond
what the words import ; it is a privilege strictly de juris
upon moneys coming into the hands of the trustees.
Therefore, the claimant, without his bond, would have a
claim against the company without privilege under the
circumstances of the case (1).

Now the bond has certainly given him a privilege,
besides interrupting prescription as above mentioned, and
the fact that thebond has been deposited with the Royal
Trust Company does not change the position of the

~ claimant with respect to the creditors of the company.

The certificates of participation will change his right
from the face value that bonds will have under the
Scheme of Arrangement, and that value will only be
determined by the price the railway will be sold for.
Therefore the claimant Ashworth will be entitled to
recover the sum of $6,245.17, which will be paid in the
following manner, viz.: (1) by privilege pro tanio the

(1) Re Accles Ltd. Hodgson v. Accley, 18 T. L. R. 786 ; and Palmer’s Com-
pany Precedents, 9th Ed. Vul. 8, pp. 703, 704.
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amount the bond will give him under the value it Wlll 1903
ultimately have after the sale of the railway, pursuant to Tug RovaL

the terms of the Scheme of Arrangement; (2) the Tgui.r v
balance remaining unpaid will be payable by the com- e

pany without privilege. There will be no costs to either gl;ggﬁ(‘f;
party. Rway, Co..
What has been said under Item IT1. in "disposing of Raport of

the claim made by L. H. DeFriese for £2,000 might well

be repeated here, and it is that the fact as to whether the

said £2,000 in bonds so held by DeFriese represent £1,000

as collateral security for Ashworth’s fee and £1,000 as
collateral security for DeFriese’s own feeshould be made .

clear before the final distribution of the moneys herein.

Tue SHIPOWNERS AND MERcHANTS AcENcy, Limited,
in voluntary liquidation; and HastiNes DBaasmaw,
Liquidator thereof, Creditors of the Atlantic and
Lake Superior Railway Company ; and THE ROYAL
Trust CoMpaNy, Plaintiff contesting.

The claimants allege they are bearers of First Mort-
gage Bonds of the company defendant to the amount of
£22,500 sterling, and ask to be collocated herein for the
said amount with the priority to which they are entitled.

"It is well to preface anything to be said in connection

with ’phis' claim by the statement that the claimants have
not complied with the provisions of the Scheme of
Arrangement duly confirmed by this court, and that -
these bonds have not been deposited with the plaintiffs
on or before the 8rd day of September, 1904, as will
sppear by Exhibit No. 18 filed herein. It is unnecessary
torelate here the history of the correspondence, by letters
and cables -exchanged between the claimants, Mr. de
Galindez and the company, as the net result of it all
is that the claimants of their own free will chose not to
comply with the requirements of the Scheme of Arrange-
ment, and did not deposit their bonds as required by the
same. T
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- 1008 Clause 8 of the Scheme of Arrangement reads as fol-
le, RO(!:’AL lows:—* The bondholders who shall not transfer and
RUST L0,

v “deliver their bonds to The Royal Trast Company within
apis  “the time stipulated in the public notices, shall remain

axp Laxe ¢ creditors of the company to the extent of the principal
SUPERIOR

Rwav. Co. “and interest represented by their bonds, but they shall

l};é);:l':g‘:t “not be entitled to any mortgage lien, charge or equity
“of redemption in respect of any of the company’s
“ property and assets, nor to any preference of payment
“ over other unsecured creditors of the company”.

The claimants will therefore rank with the unsecured
ereditors.

The next question to be determined is the one of
quantum.

The evidence we have to pass upon this claim is very
unsatisfactory. However we have distinet testimony
that the bonds in question were given as pledge or colo-
lateral security, and that the amount now owing by the
company to the claimants is between £4,000 and £5,000.

The claimants are therefore entitled to recover against
the company the amount for which the pledge was given,
and that amount will now be fixed at £4,5600, and will
be payable to the said claimants without privilege, upon
the delivery or surrender of their bonds.

The claimants having presented their claim after the
tegal delays for doing so, and having been heard by indul-.
gence after the reference had been closed, will be refused
costs. There will be no costs to either party.

THE NoRTHEASTERN BANKING CoMPANY, Limited and
TaE CoMMERCIAL TRUsT CoMPANY, Limited.

The claimants The Northeastern Banking Company, -
Ltd., allege they are bearers of First Mortgage Bonds of
the company defendant to the amount of £10,000, and ask
to be collocated herein for the said amount with the
priority to which they are entitled. |
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The Commercial Trust Company declare by their plead-
ings herein that they do not desire to file .any claim,

These bonds have not been deposited with the plaintiffs
herein in compliance with the requirement of the Scheme
of Arrangement, and the bondholders must therefore rank
with the unsecured creditors.

Here again the evidence adduced is very unsatisfactory
and superficial.

The bonds appear to have been given as pledge, but
the amount for which they were so given is not disclosed.
And beyond the fact that the Northeastern Banking Co.,
Ltd., received them in the ordinary course of business, we

have no evidence of the circumstances under which they

did come into their possession.
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It is said in the argument that overdue coupons are not

detached, but there is not sufficient evidence upon this
point to find that the claimants were put upon. inquiry.
The bonds are now in the hands of third parties, and

in the absence of evidence they must be taken to be

primé face, good and valid in their hands.

4 Therefore the claimants The Northeastern Banking
Co., Ltd., are entitled to recover the said sum of £10,000,

equal to $48,666.67, and without prnnlege, upon the de-

livery or surrender of the bonds alleged to be in their

possession. No costs to either party.

Re GEORGE Barv’s Cram.

Turning to the objections filed by this claimant, we
find it is therein alleged that he has a claim both against

the Baie des Chaleurs Railway Company and the Atlantic’

& Lake Superior Railway Company respectively.

The claim against the Baie des Chaleurs Railway Co.,
.has already been disposed of in the case instituted- in this
. Court by The Royal Trust Co. v. The Baie des Chaleurs

Railway Co.
The first claim a,ga,mst the Atlantic & Lake Superior
Railway Co., is, as alleged, for goods sold and delivered
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by the claimant to the company defendant, amounting to
the sum of $17,789.92, as more fully appears in a detail-
ed statement filed herein as Exhibit No. 1, together with
interest thereon, amounting at the time of filing the said
objections to the sum of $2,136.00.

This claim appears on the face of the statement of
account, Exhibit No. 1, to'be entirely prescribed, and will
accordingly be dismissed.

As already stated in the Baie des Chaleurs Case (1), the
claimant was, on the 17th Janunary, 1908, allowed to
amend his pleadings in a manner toshow that the account
sued upon and which appears prescribed has not been so
prescribed, prescription having been interrupted by pay-
ments made from time to time.

The leave to amend has not been acted upon and has
thus become void under the provisions of Rule 86 of the
General Rules and Orders of this Court. Moreover, no
evidence has been adduced with respect to these payments
alleged to have Feen made from time to time, with the
exception however of Exhibits “W” “X*’ and “Y” filed in
the case of the Baie des Chaleurs Railway Co.

It is true that Exhibit No. 7 filed by the claimant is a
document purporting to be a copy of Exhibit No. 1, and
that at the foot of each account is to be found the follow-
ing: ‘“Approved, Dec. 10th, 1904, Atlantic and Lake
Superior Railway Co., signed J. R. Thibaudeaun, Presi-
dent.” But is that sufficient to revive an account which
under Art. 2267 was absolutely extinguished? Under
Beauchamp’s annotation No. 14 following Art. 2227 of
the Civil Code we find that “The limitation of five years
operates a statue of repose which extinguishes the debt,
and nothing less than a new promise in writing can suffice
to found an action upon.” Then annotation No. 48, under
the same Art. says:—*“La renonciation & la prescrip-
tion acquise ne peut 8tre faite que par le débiteur et doit

renfermer les conditions d’une obligation nouvelle.”
(1) J. Ante, p. 3L
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This word “approved” does not comply with the juris-
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prudence established, and did not interrupt preéseription, Tue Re RoyaL

Fuarthermore the fact that the railway has been in the
hands of the trustees of the bondholders since a number
of years, and was so in 1904, must not be lost sight of.
Then that the president alone, of his own free will, with-
out any proper authorization, would have the power to
bind the company under such circumstances is very ques-
tionable under the provisions of the Act of 1888,
Passing now to a more substantial claim we come to
the judgment of the 7th April, 1902 which the claimant
obtained against-the defendant company for the sum of
$4,959:20 with interest thereon at 5 per cent. from the 17th
April 1900, and costs amounting to $74.70. ,
The judgment has been registered in the first.and
second divisions of the County of Bonaventure on the
17th and 18th days of June, A.D. 1907, respectively.
Therefore, the said claimant George Ball is entitled to
recover against the defendant  company the said sum of

$4,959.20 with mterest to the date of sale and costs, as

above mentioned, with  the privilege and rank given him
under the Civil Code by the registration of the said judg-
ment, coming immediately in rank of date after the
privilege attached to the bonds. '

' Re CriarLes VEILLEUX’S CLAIM.

This is another judgment creditor. The claim is for
$22,221.48, based upon a judgment of the Superior
Court, P.Q., bearing date the 4th February, 1902, varied
by the Court of King’s Bench, appeal side, on the 23rd

September, 1902, the latter judgment being affirmed by

the Supreme Court of Canada on the 22nd June, 1903.
These three judgments appear to have been registered
in the first division of the County of Bonaventure on the
20th September, 1904, as appears by the Registrar’s cer-
ificate filed as Exhibit No. 25, with the exception how

5
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1908 ever that no date of registration is given therein with

’ l:r};:{:s%:ééu' respect to the judgment of the Supreme Court of Canada,
- but the fact is admitted by the admission filed of record
Arcasmic herein on the 15th February, 1908, The same three
Axp TAKT judgments appear to have also been registered in the

Rwav. Co. gecond Registration Division of the County of Bona-

Eeport of  venture on the 12th September, 1904, as appears by

—  Exhibit No. 26, the Registrar’s certificate of that division.

Several of the dates in the Registrar’s certificates and

the allegations of the pleadings differ somewhat mate-

rially. To cite one instance, for example: The certifi-

cate says the original wasjudgment obtained as far back as

1892, while the pleadings state 1902. The last date would

appear to be the right one, but nothing turns upon it, and

for the purposes of this case, it is taken to be the same
Jjudgment.

Therefore, the said claimant Veilleux is entitled to
recover against the said company defendant the said
sum of $26,221.48, with interest to the date of sale, and
costs, with the privilege and rank given him under the
Civil Code by the registration of the said judgments,
coming immediately in rank of date after the privileges

attached to the bonds.

Re Dame DerraINE GouLer's CLAIM,

This is a claim based upon a judgment of the Superior |
Court of the District of Montreal, bearing date the 2nd
day of April, A.D. 1908, for the sum of $1,088.80 with

) interest thereon from the 12th day of April, 1900.

The judgment has been registered in the first regis-
tration division of the County of Bonaventure on the
4th June, 1901, and in the second Registration Division
of the same county on the 18th September, 1905.

Therefore, the raid claimant Goulet is entitled to
recover against the company defendant the sum of

' $1,038.30 with interest thereon from the 12th day of
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April, 1900, to the date of sale, with the privilege and
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of the said judgment, coming in rank of date immedi-
ately after the privilege attached to the bonds.

Re .GHARLES R. Soores’s CrLaiM.

| lN.o claim has been filed herein, excepting the cer-
tified copy of a judgment against the defendant company.
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The claim is based on a judgment against the company '

defendant, bearing date the 11th October, 1904 for the
sum of $85,691.84 with interest and costs, registered in
the first and second Registration Divisions of the County
of Bonaventure on the 3rd and 5th days of December
A.D. 1904, respectively.

Therefore, the said claimant Scoles is entitled to recover
against the said company defendant, the said sum of
$35,691.34 with interest and costs, with the privilege and
rank given him, under the Civil Code, by the registration

of the said judgment, coming in rank of date immediately

after the privilege attached to the bonds.
*  Re AroHIBALD CaMPBELL'S CrLAIM,

This is a claim appearing only in the Registrar’s certi-
ficate for the second Registration Division of the County
. of Bonaventure, and for which no claim has been filed.
The debt is based on a transfer to the -above claimant
"by James Slessor ¢ al. ofa judgment against the com-
pany defendant, of the 5th September, 1893, for the sum
ot $602.55 with interest and costs, and duly registered
on the 13th June, 1899.

Therefore, the said claimant Campbell is entitled to
recover against the company defendant the said sum' of
$602.55 with interest-and costs, with the privilege and
rank given him, under the Civil Code, by the registration
of the eaid judgment, coming in rank of date immediately
after the privilege attached to the bonds,

5%



63

1908
oy
"Tue ROYAL
Trusr Co.
.

THE

ATLANTIC
AND LaKE
SUPERIOR
Rwayx. Co.

Report of
Referee.

EXCHEQUER COURT REPORTS. (VOL. XTIL

FRe ALEXANDER Ducros’ CLaim.

This is a claim appearing only upon the Registrars:
certificates for the first and second Registration Divisions
of the County of Bonaventure, and for which no claim
has been filed. '

The judgment was registered in the first Division on
the 28th July, 1905. No date of registration appears in
the second Division.

The debt is based upon a judgment against the defend-
ant company, bearing date the 16th October, 190y, for
the sum of $1,468.45 with interest, and costs of suit.
The costs amount to the sum of $158.75.

Therefore, the said claimant is entitled to recover the

‘sald sum of $1,627.20 with interest, and with such pri-

vilege and rank given him under the Civil Code by the
registration of the said judgment, coming in rank of date
immediately after the privilege attached to the bonds.

Re MARTIAL OLscaMP’s CLAIM.

This is also a claim appearing only upon the Regis-
trars’ certificates for the first and second Registration
Divisions of the County of Bonaventure, and for which
no claim has been filed.

The judgment has been registered in the second Regist-
ration Division of the County of Bonaventure on the 20th
March, 1907, and in the first Registration Division of the
same County on the 3rd April, 1907.

The debt is based upon a judgment of the Superior
Court, bearing date the 18th March, 1900, for the sum
of $250 with interest thereon at the rate of 6 per cent.
from the 17th July, 1899, to the date of sale, and the
costs of suit amounting to $223.41.,

Therefore, the said claimant is entitled to recover the
said sum of $473.41 with interest as above mentioned,
with the privilege and rank given him under the Civil
Code by the registrdtion of the said judgment, coming in
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rank of date immediately after the pmvﬂege attached to
the bonde.

Re THE GAZETTE I'RINTING CoOMPANY’S CLAm

This is & claim appearing only upon the Registrars’ cer-
tificates for the first and second Registration Divisions of
the County of Bonaventure, and for which no claim has
been filed-in this case. '

The judgment has been registered in the first and
second Registration Divisions ot the said county, on' the
29th day of June (no year given) and on the 2nd J uly,
1907, respectively.

The debt is based upou a judgment of the Superior
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Court for the District of Montreal, bearing date the 17th

day of November, 1908, for the sum of $13,953.10, with

interest thereon at the rate of § per cent. from the 2nd of -

~ November, 1906, and costs of suit taxed at $80.50.
Therefore, the said claimants are entitled to recover
from the defendant company the said sum of $13,958.10,

with interest thereon at the rate of & per cent. from the -

2nd November, 1906 to the date of sale, and the costs of
suit taxed at $80.50, with the rank and prwﬂege given
them under the Civil Code by the registration of the said

judgment, coming in rank of date immediately after the’

the privilege attached to the bonds.

;
Re WiLLiaMm HeNry RarEAEL’s CLAIM.

This is a claim eXclusively against the Baie des Chaleurs

Railway Co., and which has been disposed of in this Court

in the case of The Royal Trust C'o v. The Baie des
Chaleurs Railway Co.

Re FRANGIS D. SuarLow’s Craim.

- This also is a claim  exclusively against the Baie des
Chaleurs Railway Co., and which has been disposed of in
the manner mentioned in the previous claim.
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Re ALExANDER P. SiMarp’s Craim.

This is a claim for an ordinary unsecured creditor for
the sum of $1,635.66 against the company defendant,
representing, as alleged, good and valuable consideration
for a certain number of time checks, as appears on refer-
ence to Exhibit No. 1 filed in the case of the Baie des
Chaleurs Railway Company before this court, running
from November, 1897, to March, 1899. The claimant
has received $129 on account of the present claim, and a
small one against the Baie des Chaleurs Railway from
the Department of Railways and Canals, at Ottawa, in
1904,

The claim is obviously preacribed. Therefore the
claimant cannot recover.

Re ZEPHERIN PERRAULT AND ALFRED KD. GERVAIS'S
Craim.

This is & claim by unsecured creditors for the sum of
$90,828.04, and for which the defendant company has .
been sued in the Superior Court for the Province of Que-
bec. It appears from the evidence adduced herein that
the case has been heard by a judge of the’said court and
is presently under advisement. Were it only for comity
of courts the undersigned cannot pass upon the merits of
the case under the circumstances.

The most that can be said is that the claimants will be
entitled to recover, without privilege, the amount which
they will be found entitled to by thé final judgment in
the case now pending before the said Superior Court.

Re Tux Bririss AMERICAN Bank Nore CoMPANY’S
Craiu.

This is a claim for paper, printing and engraving, sup-
ported by the usual affidavit and amounting to the sum
of $6,173.88, which the claimants are entitled to recover,
without privilege.
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Re WiLLiam Owex’s Cram.
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"'This is a- claim, éupported by the usual affidavit, for Tt Rovar

moneys alleged to have been advanced to the company
defendant for the purpose of *protecting the interests of
the company in connection with the Scheme of Arrange-
ment proposed by the Laie des Chaleurs Railway Com--
pany and rejected by the Exchequer Court”,

Perhaps it is a claim that might with more propriety
be made against the Baie des Chaleurs Railway Com-
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pany, but if the notes are from the defendant company

it should be charged herein, and on the whole, as the

claim is without privilege in the hands of the present -

claimant, it makes no difference.
The claim is made up of two promlssory notes of
$585.08 and $569.87 respectively, amountmg to $1,-

. 154,90,

The claimant is entitled to recover the amount of the
said notes, upon surrendering the same, but without
privilege, and provided the said notes are good and
valid. |

" Re CuarLes J. ARrMsTRONG’S ‘CLAIM.

This is a claim, supported by the usual affidavit,

establishing primd facie evidence, for the sum of $1,500,

alleged to be for salary as assistant engineer upon the

construction of the Atlantic and Lake Superior Railway
Company, and for which the claimant has a promissory.
note dated the 1st December, 1906.

The claimant will be entitled to recover the sum of
$1,500 without privilege, upon surrendering the original
note in question, and provided the same is good and
valid. S

Re James M. Smawwy’s Craimm.

This is a claim for the sum of $7,404.80, supported

by the usual affidavit, and alleged to be for balance of

salary as chief engineer during the year 1899.
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Were it not for this note given by the company dated .

ng Rovar the 1st December, 1906, a copy of which is filed herewith,

Trost Co.
v.
THE
ATLANTIC
AND LARE
SUPERIOR

Rway. Co.

Report of
Referee.

the claim would be entirely preseribed.

Under the Railway Act, 1903, which came into force on
the 1st February, 1904, and which is practically re-enacted
in the Revised Statutes, 1906, the claimant would have
a privileged ciaim, but he comes under the Act of 1888
which would give him a privilege only upon the rents and
revenues of the railway.

The claimant is therefore entitled to recover without
privilege the said sum of $7,404.80, upon the surrender
of this original promissory note, and provided further the
latter is good and valid.

Re Apetarp Laverors’ CLarm.

This is also a claim for $1,500, supported by the usual
affidavit, alleged to be for a salary and for a period not
given or defined, but for which he allegee having a promis-
sory note trom the company defendant.

For the reasons mentioned in claim No. 22, there is no
privilege.

The claimant is therefore entitled to recover the sum of
$1,500 without privilege upon surrendering the original
note, provided the same proves to be good and valid.

There are a number of these claims which are entirely
based on promissory notes given by the company defend-
ant at a very recent date which might be quite question-
able. The undersigned has not the material allowing
him to go into the merits of the claims on these promis-
sory nqtes, and has to be satisfied, for the purposes
herein, with the primd facie evidence of the aflidavits
in support of the claims, which, however, go without
privilege and will never come in question herein, the
privileged claims absorbing, in all probability, the full
proceeds of the sale.

Then with respect to the judgment creditors who
have registered their judgments and are making a claim
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thereunder, the undersigned, although not seized of the

N £

"1908
S——

actual fact that the company was insolvent at the time of Tz Rovar

the registering of these judgments, or at least at the

time of the registering of most of them, cannot overlook -

Art. 2028 ot the Civil Code which says that “hypothec
cannot be acquired, to the prejudice of existing creditors,
upon the immovables of a person notoriously insolvent
ete”.

In view of the general evidence adduced herein which
tends to show that the company has been insolvent from
almost its origin, the undersigned will refrain from pass-
ing upon the claims of the judgment creditors with finality
without having further evidence on this question of
insolvency; because if the company was actually insolvent
at the time of the registering of these judgments, there
would be no privileges attached to the same, and those
creditors would come au marc la livre with the other
unsecured creditors. ' :

Therefore, the undersigned finds that the amounts due

TrusT Co.
M.
TuE
ATLANTIC
AND LARE
SUPERIOR
Rway. Co.
Report of
Referee.

the plaintiffs and claimants herein, respectively, accord- -

ing to their rank and priority, are as follows, viz:—
1. The plaintiffs, "with first charge (%)
against 'the'property of the corpany .
A8 MOTtZAZOTS" .iveee vivreriirasines (b) $18,449.17
' (¢} 47,933.22
with interest as aiove mentioned
P 1Y: BT (d) 11,922.29
with interest as above mentioned

3T SRS ceeen () 2,822.66

with interest as above mentioned,
and...... rersonent cainien ierssssensarnses (1) 973 33
2. The -following expenses are charge
able to and payable by the Bond- .

holders, viz:. ....ccvvnn oonne Neveeaies cerens (a) $2,000 00
with interest as above mentioned, and (b) 11,922 28
do : do

(*) See the directionsof the Court on this point, ante, p. 41.
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1908 3. The Bondholders :—
S

THE RovaL Items Nos. 1 and 2—the sum of....... 499,579 55
TRUff Co- with interest as above mentioned, and 207,860 00
A'rg‘:\rl;‘lc do do-
AND LAy Item No. 8—the sum of..cvveeerrnnann.s 9,733 33
SUPERIOR .
Rway, Co. with interest as above mentioned '
Report of Item No. 4—the sum of ....... Creerraas 14,600 00
—_— with interest as above mentioned _
Item No. 5—the sum of........ceveene 973 33
with interest as above mentioned.
Jtem No. 6—~the sum of.................. 486 67
with interest as above mentioned.
4. Estate A. P. Ashworth, the sum of.... 6,245 17

in the manner hereinbefore mentioned.

[VOL. XIIIL

Judgment Creditors, subject to further evidence under

provisions of Art. 2028 C. C.

5. George Ball, the sum of............... .
with interest and costs, as above men-
tioned, subject to Art. 2023,

6. Charles Veilleux, the sum of............
with interest and costs as above men-
tioned, subject to Art. 2023. _

7. De. Delphine Goulet, the sum of.. .....
with interest as above mentioned, and
subject to Art. 2023,

8. Charles R. Scoles, the sum of .......
with interest and costs, as above men-
tioned, and subject to Art. 2023.

9. Archibald Campbell, the sum of........
with interest and costs, as above men-
tioned, and subject to Art. 2023.

10. Alexander Duclos the sum of...........
with interest and costs; as above men-
tioned, and subject to Art. 2028.

11. Martial Olscamp, the sum of..........

with interest and costs as above
mentioned, and subject to Art. 2023,

4,959 20
26,221 48
1,038 30
35,691 34
602 55
1,627 20

473 41
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12. The (}'qzette Printing Co., the sum of = 18,958 10 1908
with interest and costs, as above TrE RovaL

mentioned, and subject to Art. 2023, Trust Co.
Unsecurep CREDITORS. _ ATE:?TIG
18. - William H. Raphael recovers...... Nil. As};?anlﬁgé
14. Francis D. Shallow recovers ........... Nil. Rwav. Co.
16. Alexander P. Simar recovers........ , Nil. Beport of
16. Zepherin Perrault and Alfred E. ' '
Gervais, recover......... Nil,
17. - The British. Amerzcan Bank Note Co. :
PECOVOTS.cverersssesnetasmieisecsnsrsensses 6,173 88
18.  William Owens, recovers ............. . 1,154 90
19. Charles J. Armsirong, recovers..... - 1,600 00
20, James M. Shanly, recovers.............. 7,404 80
21. Adelard Langlois, recovers....... ...... 1,500 00
22. The Shipowners’ & Merchants’Agency, . .
"+ - Lid., et al, recovers £4,600........... 21,900 00
23. The Northeastern Banking Company, , -
' Ltd., recovers £10,000........cc0ueen. 48,666 67

In the final disposition of the several amounts recover-

- able herein, special consideration must be given to the
several amounts also recoverable in the case of The Royal
Trust Company v. The Baie des Chaleurs Railway Co.,
because, while some of these amounts may be recover-
able against both or either of the two.companies, they
are only recoverable once.

June 10th; 1908. .

T. Chase Casgrain, K.C., on behalf of The Royal
Trust Company, no one appearing for the other parties,
now moved for an order for judgment confirming the
above report. Motion granted, and judgment:ordered
to be entered accordingly. )

Judgment accordingly.

Solicitors for ‘the Royal Trust Company: Casgrain.
Mitchell & Surveyer.

Solicitors for Atlantic & Take Superior Rallway Com
pany : Hickson & Campbell
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In T™aE MATTER of the Petition of Right of

THE ST. CATHARINES HYDRAU- .
LIC COMPANY, LIMITED.............. } SUPPLIANTS ;

AND
HIS MAJESTY THE KING...cceeeuvnunes ..... RESPONDENT.,

Landlord and Tenant—Lewse by Crown of certaan mill-races and water
privileges— Renerwal —Compensation.

A lease, like any other document, has to be construed according to the
language nsed within its four corners, having regard to the situation
of the parties at the tin:e of its execution and to settled rules of law.

2. The leaning of the courts is against construing a lease as one giving
a perpetual right of renewal, unless the terms of the leagse make it
plain that such was the intention.

3. In a lease of certain mill-races on the Welland Caunal, together with
certain water privileges, it was stipulated between the Crown and its
lessees that the lease should be ‘“renewable as hereinafter pro-
vided.” The subsequent provision as to renewal was as follows :—

“ And it is further agreed . . . that after the end of the term of
twenty-one years as aforesaid, if the said commissioners . . . shall
or do not continue shelense . . . to thesaid parties of the second
part or their assigns, that they, the said commissioners . . . shall

pay the said parties of the second part or their assigns, or any person
or persons making erections under them with their cousent, the full
amount of their expenditure, or the value of the same, for the con-
struction of any race or water-course, lands, mills, ete., the same to
be determined by arbitrators

Held, that the meaning of the lease was that after the expiry of the term
of the lease (twenty-one years) the lessors or their successors might
have continued the lease, and if at any time they did not do so then
the right ol compensation enured to the lessees,

PETITION OF RIGHT for alleged breach of covenant
in a lease.
The facts are set out in the reasons for judgment.
December 8th and 9th, 1909,
The case was heard at Toronto.
H. M. Mowat, K.C., for the suppliants ;
H., H. Dewart, X.C., for the Crown.
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" Mr, Mowat ‘cohténdedAthat the lease in question must
either be treated as renewable in perpetuity, in which
case the suppliants would be before the “court‘ as ‘tfen’ants
under an existing lease; or else, if it was not a
lease Tenewable except for one term, then it never was
renewed, and never having been renewed the Crown is

bound to pay for the improvements. The word “con-

tinue ” must be given the effect of perpetuity so long as
the Government had not exercised its option of taking
over the property. (Cites Furnival v. Crew (1).

~ The covenant, if construed as being one for perpetual
renewal, would not be bad inlaw. (Cites Bell on Land-
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lord and Tenasit (2). * A covenant for renewal forever is
not within the rule against perpetuities and will be

enforced. London and Southwestern Railway Co. v.

Gomm (8) ; Cooke v. Booth (4).

Mr. Dewart, on the point of compensation, argued that
the suppliants Would not be entitled to recover in respect
of improvements more than their value at the end of the
first term of twenty-one years. As to the construction
of the covenant, he contended that the word continue”
should not to be read as meaning more than a right of
renewal for vne term. ‘He cited Dawson v. Graham (5);
Lewis V. Stephenson (6) ; Iggulden v. May (7), Hyde v,
' Skmner () ; Swinburnev. Milburn (9); Farleyv. Sanson
(10) ; Nudell V. Wzllmms (11) ; Sears v. City of St. John

Mr. Mowat, in reply, r'elied on Clineh v. Pernette (13)'.-

CAssELS, J now (January IOth 1910) delivered judg-
ment.

(1) 3 Atk. 83. : (7) § Ves. 32b.

(2) P. 440. _ (8) 2 P. Wms. 196,
(3) L. R. 20 Ch. D, 562. . (9) L. R. 9 A. C. 854
(4) 2 Cowp. 819. (10) 50. L. R. 105
(5) 41 U. C. Q. B. 532. : (11)15U. C. C. P. ;

- 6) 67 L. J. Q. B. 296, .. {12)188.C.R. 702. -

(15) 248. C. R. 885,
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1910 This is a Petition of Right, which was tried before me

tue Sr. at Toronto on the &th and 9th days of December, 1909.
%ﬁgﬁfﬁfﬁ _ The petition sets out :—

vo. "2, On or about the 14th day of May, 1851, by an

Tie Kive. indenture of lease bearing that date and made between

%fl%sgo;igor the Hon. Joseph Bourret and Hamilton Hartly Killaly

as Commissioners of Public Works of the late Province

of Canada, appointed under and by virtue of an Act of

the Parliament of the late Province of Canada, passed in

the ninth year of the reign of Her late Majesty, Queen

Victoria, and chaptered 37, acting for and in the name

.of Her Majesty, her heirs and successors, of the first part,

"and William Hamilton Merritt, of the Town of St

Catharines, in the County of Lincoln, Esquire, William

D. King, of the same place, Miller, Elias Smith Adams,

of the same place, Esquire, and John Gibson, of the

Township of Grantham, in the said County, Esquire, of

the second part, the said commissionors did demise and

lease to the said parties of the second part, their execu-

tors, administrators and assigns, all those several mill

races lying between the waste sluice about three hundred

and fifty feet south-westerly from the mills of one Calvin

Phelps on the Welland Canal, commonly known as the

Red Mills, and to any part of the level between locks

two and three to the Old Salt Works, together with all

such right of land whereon such mill races have been

constructed as also all such other rights and privileges as

have been conveyed by James Dittrick, Elias Smith

Adams, James Fitzgerald, John Gibson and Henry

Mittleberger to the Welland Canal Company by an

instrument in writing bearing date the sixth day of

December, in the year of our Lord one thousand eight

hundred and thirty-four.
“3. The said other rights and privileges referred to in
the said lease as having been conveyed by James Dittrick
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and others to the Welland Canal Company were as fol--

lows, viz. :—
- “EKnow all men by these presents that we, James Dit-
trick, Elias 8. Adams, James Fitzgerald, John Gibson,
and Henry Mittleberger, as directors of the St. Catharines
‘Water Power Company for and on behalf of the said
company, doth hereby assign to the Welland Canal Com-
pany all our right, title, interest, claim, and demand
whatsoever in, to and upon the annexed instrument of
writing granted by the landholders over whose premises
is to pass the water race for propelling machinery,

“In witness whereof we have hereunto set our hands
and seals the 6th day of December, 1834.

«Signed :—James Dittrick, E. S. Adams, James Fitz-
gerald, John Gibson and Henry Mittleberger.

“ The instrument of writing referred to as annexed is
as follows :—

1910

Nt
Tue Sr.
CATHARINES
HybprAULIC
Co

ThRE KING

Reasons fow
Fudgment.

“We, the undersigned, seeing the propriety of

encouraging the erection of machinery in the village to
be propelled by water, doth each one for himselfindividu-
ally consent to allow one or more not over twenty feet
wide at surfaee of water race to be erected or excavated
through our respective premises by the company which
shall as speedily as possible be formed for that purpose
as soon as the company aforesaid shall complete their ar-

rangements ; each ofthe undersigned for ourselves respec-

tively doth hereby promise and bind ourselves by this

agreement to execute such writing and papers to the said
company (orany person on their behalf duly authorized)
upon their applying for the same, which shall be in.the
form of a lease in perpetuity or a quit claim. |

¢ 8t. Catharines, 24th October, 1838,

“Bigned :—Thos. Merritt, John Stuart, T. L. Converse,
E. 8. Adams, John T. Mittleberger, Wm. H. Sanderson,
C. Beadle, Wm. Hamilton Merritt, George Adams, Wm.



80
1910
—
THE ST.
CATHARINES

HybrAULIC

Co.

w
Tue Kixe.
Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XIIL

C. Chause, H. U. Camp, K. Reach, II. Mittleberger, and
Silas Vandecar. '

“I1 will allow one or more races to pass below the
upper race through my lands, and give such a title to con-
vey the same as the other individuals have along the said
race or hereafter may, or who may hereafter hold the
lands where the same passes, and sign the conveyance for
such rate, at the same time they do.

St. Catharines, 8th December, 1834.
“(Signed) J. H. CLENDENNEN.”
It will be necessary to refer to the lease in detail
later on.
The petition then alleges as follows :—

“10. The said lease made between the said Com-
missioners and the said lessees under whom your suppli-

‘ants claim, was never renewed or continued and those

under whom your suppliants claim thereupon became
entitled to and your suppliants now are entitled to the
compensation provided for in the said lease in that event,
and the said lessces and their assignees thereafter

- remained in possession, and’ they and those claiming

under them continued to remain in possession of
the said demised premises, and of their said mills
and other property, pursuant to the terms of the
the said lease by wh'ch they were entitled to hold pos-
sesion of the same until compensation therefor should have
been paid, and upon which only they were obliged to assign
and surrender the same to your Majesty. And yoursup-
pliants as such assignees claiming under the said original
lessees were as aforesaid in possession and receipt of the
rents of the same at the time of the occurrences herein-
after mentioned.”

The petition then sets up the provisional agreement of
the 23rd January, 1888, alleged to have been entered into.

The suppliants seek compensation for the failure to
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continue the lease and ask performance of the alleged 1910

agreement of the 23rd January, 1888. CAlT};IIEA sfﬁs
The Statement of Defence sets ‘out in paragraphs 6, Hvpravnw
7, 9 and 16 as follows:— %0

“ 6, The said lease under date of the 14th day of May, TusKine.
A.D. 1851, contained the express provision that the lease [easons for
was to run ‘from the first day of January in the year of
our Lord 1851, for and during and until the full end and
term of twenty-one years renewable’ as thereinafter pro-
vided, and the proviso referred to in the sixth paragraph
of the petition of right, ‘in case the said Commissioners,
or their successors in office should not or did not continue
the said lease,’ referred to and meant the renewal of the -
said lease for the second term of twenty-one years-and no
longer,”

“Y7. The Attorney-General admits that after the execu-
tion of the said lease under the date of the 14th day of
May, A.D. 1851; the lessees executed certain sub-leases
to certain sub lessees of parts of the demised premises
in each case for a term of twenty-one years running
from the 1st day of January, A.D. 1851, with the proviso
that in case such sub-leases should not be renewed in the |
same conditions and at the same .rent as therein men-
tioned, they, the sajd lessees, or their executors, admin-
istrators and assigns, should pay to the said sub-lessees,
their executors, administrators or assigns, or any. person
or persons making erections under them or with . their
consent, the full value of the same to be determined by
arbitration. The lessees throughout the whole term of
the said lease and the renewal thereof occupied simply
the position of middlemen controllin g important privileges
which the sub-lessees improved at their own expense, -
while the lessees were -paying a nominal and unremune-
rative rental to the Crown, and collecting many times as
much from their sub-lessees. The said sub-lessees having

attorned to the Crown as hereinafter set ou:, the lessees
6 S
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~ are not entitled to compénsation or to any other legal or

equitable relief in this behalf.

“9. The Attorney-General further says that the said
lease was in fact renewed and continued for a second term
of twenty-one years, expiring upon the first day of Jan-
uary, A.D. 1893, at the same rental, and the suppliants
and their predecessors in title received by virtue of the
said renewal and continuance of the said lease the benefit
of all the rights to which they were entitled under the -
said lease.

“16. From and after the said first day of January,
A.D. 1893, until the service of the notice to quit, referred -
to in the sixteenth paragraph of the petition of right, the
said lessees were overholding and were tenants from year
to year only, subject to the terms of the lease only in so
far as the same were applicable to such a tenancy and the
said lessees were in law liable to be dispossessed without
compensation for improvements upon one-half year’s
notice to quit being given to them.”

I expressed my views at the trial on the question as to
the right of the suppliants to enforce the alleged agree-
ment of 23rd January, 1888, I see no reason to change
my opinion then expressed, and that portion of the claim
I do not entertain.

- It was admitted at the trial that all the sub-lessees of
the suppliants have attorned to the Crown and that no
claim on their behalf exists.

It was agreed by counsel for both the suppliants and
the respondent that,in the event of the Court concluding
that the suppliants are entitled to relief, the question of
the quantum of damage, if any, to which the suppliants
are entitled, should be referred.

A large mass of interesting material dating back to
1834 was produced. This material was for the purpose
of showing the surrounding circumstances with the view
to aiding in the construction of the lease.




'\lTOL. XIIL] EXCHEQUER COURT REPORTS. 83

The case was elaborately and ably argued by counsel 1910
for both suppliants and respondent, and since the trial I _Tne Sr.
CATHARINES
have perused their arguments and also considered the Hypravuic
authorities cited as well as numerous other authorities, CO
The lease is peculiar in torm. I set it outin fall :— THF_I‘E“’
“ This Indenture made in duplicate this fourteenth e ons ror
day of May, in the year of our Lord one thousand eight
hundred and fifty-one,
“ Between ' ‘ |
“ The Honourable Josgrs Bourrer and HamrrToN
Harriey Kirnarry, as Commissioners of Public Works
~ of the Province of Canada (appointed under and by virtue
of an Act of Provincial Parliament, 9th Victoria, chap-
ter 87) and acting herein for and in the name of Her
Majesty the Queen, Her heirs and successors of the

first part,

: and -
.« Wintaxy' Hamirrox MEegrirr, of the town of St.
Catharines, in the County of Lincoln, .Esquire, WILLIAM
D. King,-of the same place, Miller, Erias SmiTe ADaMS,
of the same place, Esquire, and Jomxy Gissow, of the
" Township of Grantham, in the said County, Esquire, of
the second part. ' _

“ Witnesseth that the said Commissioners in con-
sideration of the rents, covenants, provisos and conditions
hereinafter contained have granted, demised and leased,
and by these presents do grant, demise and lease unto
the said .parties of the second part, their 'executors,
administrators and assigns, all those several Mill Races
lying between the Waste Sluice, about three hundred
‘and fifty feet feet southwesterly from the mills of one
Calvin Phelps on the Welland Canal, commonly known
as the Red Mills, and to any part of the level between
locks two and three to the Old Salt Works, together
‘with all such right of land whereon such Mill Races have

been constructed, as also all such other rights and privi-
634 .

&
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leges as hLave been conveyed by James Dittrick, Elias
Smith Adams, James Fitzgerald, John Gibson and
Henry Mittleberger to the Welland Canal Company by
an instrument in writing bearing date the sixth day of
December, in the year of our Lord one thousand eight
hundred and thirty-four.

“To have and to hold the same unto the said parties
of the second part, their executors, administrators and
assigns from the first day of January, in the year of our
Lord one thousand eight hundred and fifty-one for and
during and unto the full end and term of twenty-one
years, renewable as hereinafter provided : Yielding and
paying therefor to the said Commissioners and their
successors in office, for and on behalf of Her Majesty,
Her heirs and successors through the Receiver-General
of the Province, or such other officer as may be appointed
to receive the same, the yearly rent or sum of one
hundred and twenty-five pounds, payable iu halfyearly
instalments to become due and payable on the first
day of January and the first day of July in each and every
year, the first of ‘which to be made on the first day of
July now next; Provided always nevertheless, and these
presents are upon the express condition, that should the
gald rent shall have been demanded or not the said Com-
missioners or their successors in office shall be at liberty
to stop the flow or supply of surplus water hereby
leased, until the amount so in arrears shall have been
fully paid and satisfied. And that should said rent or
any portion thereof remain unpaid during a period of six
calendar months after the same shall have become due,
or should the said parties of the second part, their execu-
tors, administrators or assigns fail or neglect to observe
and perform all or any of the provisoes and conditions
herein contained, or on their part to be performed, the
said Commissioners and their successors in office shall
have full power and authority to re-enter in and upon the




VOL. XIII.] EXCHEQUER COURT REPORTS, 85 -

premises hereby leased and to resume and again hold and 1010
pussess all and singular the said demised premises and Tue & S1.
CATHARINES
every part thereof, with all such flow or sapply of surplud Hvpravric
water, and as if these presents had never been executed. (f,o'
“ And the said Commissioners for themselves, and Tu® Kia.

. their successors in office, do covenant and agree to and ﬁﬁ?,?;lg;‘;;}’
with the said parties of the second part, their executors,
administrators and assigns, that they the said parties of
of the second part, their exeéufqrs, administrators and
assigns, during the continuance of this lease shall be
entitled to enjoy the free and full use of all the surplus
water of the said canal from the head of lock number
eleven to the head of lock number two as aforesaid,
which is not or may not be required for canal purposes,
save and except the water required and as now used in
and for the Mill known as the Centreville Mills erected at
lock number ten also saving and excepting the water
required for the mills at lock number five known as
¢ Collier’s Mills’ and for the mills of Calvin Phelps afore-
said known as the ‘Red Mills’ (the latter being equival- -
ent to six run of stones) which said surplus water so
defined as aforesald, or so much of it as the said parties

o f the second part’ may require, and which the race and
aqueduct are capable of conveying, is to be delivered out
of the canal at the head of lock number eleven by means
of sufficient sluices to be constructed by ‘the said Com-
missioners or their successors in office and to be then dis-
charged into the present upper race near said lock num-
ber eleven leading to the said Red Mills and from thence
discharging into the race built by the Welland Canal
Water Power Company now in possession of John Gibson
aforesaid ; and also that the said parties of the second
part may have and enjoy the use of such portion of said
surplus water as may or shall continue to pass or be
passed at locks number ten, nine, eight, seven, six,
fourand three, and also that the said parties of the second
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1810 part, their executors, administrators and assigns shall have
Tue Sr. full power and authority to erect such buildings and

CATHARINES _- . . .
Hypravric Machinery as they may require for the use ofsaid water at
Co- each of the said Locks on the lands belonging to the
Tue Kive. Department of Public Works, where there is room for the
Seqsons for game, 80 long, as the said buildings and machinery do not
encroach upon or interfere with'the free use and navigation
of the Canal, and shall also have free access and right of
way to the same, the said lands to be first marked out and
designated by the Superintendent or other officer in
charge of the Canal, from time to time as may be required
by the said parties of the second part for the purposes
aforesaid ; Provided always that in all cases where Mills
or other buildings or machinery shall or may be erected
or built at any of the Tocks ten, nine, eight, seven, six,
four and three aforesaid, the necessary supply gates,
weirs, sluices, flumes, and races shall be made at the
expense and charges of the said parties of the second part
and according to plans to be first approved of and sanc-
tioned by the Superintendent or other officer in charge of

the Canal.”

“And the said Commissioners do further covenant
and agree to and with the said parties of the second part,
their executors, administrators and assigns that the upper
race with the Banks and aqueducts, from the level
between Locks number eleven and twelve to the Waste
Sluice southwest of the said Phelps’ ‘Red Millg’, shall be
well and sufficiently maintained and kept in repair by the
gaid Commissioners and their successors in officeand that
at any future period should the works constructed by the
said parties of the second part, their executors, adminis-
trators and ‘assigns, require an increased quantity of water
to be brought down through the above mentioned upper
race, the necessary enlargement thereof is to be done at
the proper costs and charges of the said partiea of the
second pari, and in the event of the present wooden
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aqueduct in the line of the said race failing or becoming 1910
unsafe the same shall be rebuilt and replaced by the said TueSr.
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Commissioners or their successors in office, by one of more HyoravLc
durable materials and of increased dimensions.” : CO

“Provided always nevertheless, and these presents T2E Krvo
are upon their further expressed condition, that the said '}‘:,‘}:‘;;,‘,1;‘;:}'
parties of the second part, their executors, administrators
and assigns, shall and will well and sufficiently maintain
and keep in repair at their own proper costs and charges
all and each of the other several races with their enbank-

- ments, gates, flumes, weirs, sluices and other structures
and should any of such races so constructed and to be
constructed and maintained by the said parties of the
second part, break or in any way cause damages either
to the works of the said Canal or to the property of any
party or parties owning lands, buildings or other property
adjacent thereto, then and in such case the said parties of
the second part, their executors, administrators and
asgigns shall ‘and will ‘pay and make good to the said
Commissioners and their successors in office the
amount of such damages, and further that in all
cases where clay, sand, or any other material what-
soever may be washed into the Canal from any of the .
said races hereby leased or intended so to be, the same
shall and may be dredged out or otherwise removed by -
the said Commissioners or their successors in office, and
the cost of doing the same shall and may be added by
the Commissioners or their successorsin office tothe then-
next ensuing half-year’s rent. covenanted to be paid by
the said parties of the second part as aforesaid, and if not
paid therewith they the said parties of the second part
shall be subject to the same penalty asis above mentioned
for the non-payment of the rent hereby reserved, and that
in the event of the said parties of the second part, or their
executors, administrators and assigns applying any por-
tion of the above surplus water hereby leased to the pro-
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pulsion of any sawmill or sawmills, such mill or mills
are to be constructed so as to prevent thesawdust or any
other waste whatever from being carried into the canal or
ponds or other waters connected therewith, in default of
which it shall and may be lawful to and for the said Com-
missioners or their successors in office to shut off' the
supply of water from such mill or mills, and have the
sawdust or other materials deposited in the said canal or
ponds or waters connected therewith removed therefrom
—the costs and charges for doing which shall be borne
and defrayed by the said parties of the second part, their
executors, administrators and assigns, the said costs and
charges to be enforced by the stoppage by the said Com-
missioners or their successors in office of the supply of
water to the said mill or mille, or by action or otherwise
according to law; and further that the said parties of the
second part, their executors, administrators and assigns
shall also maintain the said works now erected or
to be erected by them as aforesaid in such good and
suflicient repair during the term hereby leased, as that
no waste of water, or damage to the canal or to the navi-
gation thereof shall arise from leakage therefrom or
otherwise, and that in the event of the said parties of the
second part, their executors, administrators or assigns
refusing or neglecting to malke such repairsas may in the
opinion of the said Commissioners, or their successors in
office, be deemed necessary for the purpose of preventing
such damage, the said Commissioners or theif successors
in office shall be at liberty to enter upon the said premises
or any part thereof and cause such repairs to be done as
to them may seem proper and needful, the costs and
charges whereof shall be borne and paid by the said
parties of the second part, their executors, administrators
or assigns, the payment of which it shall and may be in
the power of the said Commissioners to enforce in the
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manner hereinbefore provided with respect to the arrears
of rent above reserved.

« And further that the said Commissioners and their

successors in office and their officers, shall at all rea<on-

"able times either by night or by day have free access to
the said premises for any purpose that they may considet
necessary connected with the management of the canal
or for the purpose of examining the condition of the flumes,
sluices or other works of the said parties of the second
part or the works of the parties holding under them, the

_said parties of the second part—and ascertaining the
quantity of water used or supplied through such flumes,
sluices or other works.

‘“ And it is farther agreed by and between the parties
to these presents, that after the end and term of twenty-
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one years as aforesaid, if the'said Commissioners or their -

successors in office shall or do not continue the lease of
the said water and works to the said parties of the second
part or their assigns that they the said Commissioners or
their successors in office shall pay the said parties of the
second part or their assigns or any person or persons
making erections under them with their consent, the full
amount of their expenditure, or the value of the same,
for the construction of any race or water course, lands,
mills, and mill houses, or any other tenement with their

machinery and appurtenances thereto in any wise belong-

ing, the same to be determined by arbitrators mutually

approved of by the parties to these presents, each choos- '

ing one man and they the third, when the said parties ot
the second part and the parties making erections under
them as aforesaid, or their assigns, shall upon receiving

payment in full for the erections and appurtenances so

arbitrated for as above, assign and surrender to Her said
Majesty the Queen, Her heirs and successors, all their
right, title and interest thereto, whether in lands, build-
ings, or other crections.
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“And this Indenture further witnesseth that the said
parties of the second part for themselves, and each of
them for himself, their, and each of their executors,
administrators and assigns, have covenauted, promised
and agreed and hereby covenant, promise and agree to
and with Her said Majesty the Queen, Her heirs and
successors that they shall and will from time to time and
at all times hereafter well and faithfully do, perform,
fulfil and keep all and singular the agreements, stipula-
tions, provisoes, and conditions hereinbefore contained,
and which on their part and behalf are to be done, per-
formed and kept according to the true intent and mean-
ing of these presents.

“In witness whereof the said Commissioners of Pablic
Works, acting in that capacity, for and in the name of
Her Majesty, Her heirs and successors, and the said
parties of the second part have hereunto set their hands
and seals in duplicate at Toronto and St. Catharines on
the day and year first above written.”

Both counsel for the suppliant and the respondent
seem to be of opinion that under the terms of the lease
if continued it should be for a further period of 21 years,
counsel for the suppliants claiming a right to renewal in
perpetuity, and counsel for the Crown contending that
after the second renewal of 21 years no further right of
renewal is given, and that no claim can be allowed for
erections, etc.

The Crown admits by the defence quoted that after the
expiration of the 21 years the lease was in fact continued
for 21 years. No new document was executed but the
tenancy continued on, if at all, under the original lease.

‘Were the facts as set out in the 10th paragraph of the
petition of right the true state of facts, the suppliants
might find themselves confronted by the statute of limi-
tations. It might be held that from the end of the first
term the holding was that of tenants from year to year
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and that the covenant for compensation was a covenant
not applicable to such & tenancy.

. It will be noticed that the provision that the lessees
“ ghall upon receiving payment in full for the erections
“and appurtenances so arbitrated for as above, assign and
. “surrender to Her said Majesty the Queen or Her heirs
“and successors all their right, title and interest thereto
“whether in lands, buildings or other erections’ does
not refer to the water leased but to property of the
lessees and sub-lessees, and it ‘might be held that such
continued. occupation did not, as pleaded, preserve the
rights of the suppliants. (1)

I do not however decide these questions, as I do not
think the facts are as stated in the 10th paragraph of the
petition of right.

The provision in the lease as to renewa] is at the com-
mencement “ renewable as hereinafter provided.”

- The only other reference as to renewal is :—
“and it is further agreed by and between the parties

* to these presents that after the end and term of 21

years as aforesaid, if the said Commissioners or their
successors in office shall or do not continue the lease,

&e., &c.”’ '
Counsel for the suppliants argued the case as if it were
- lease containing provisions for perpetual renewal from
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time to time. It seems to me an incorrect manner of .

-construing the document. It is quite clear that after the
-expiration of the twenty-one years the Crown- could
-determine the tenancy, the rights of the tenant being pro-
tected by the covenant for paynﬁent of expenditure,

It is quite true that the leaning of the courts is against
.construing a lease as one giving the right of perpetual
renewal unless the terms of the lease make it plain that
such was the intention. A lease, like any other docu-
smment, has to be construed according to the language used

{1) See Porter v. Purdy, 41 S.C.R. 471
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within its four corners, having regard to the situation of
the parties at the time of its execution and settled rules
of law.

In my opinion the meaning of the document in ques-
tion is that after the 21 years the lessors or their suc-
cessors may continue the lease, but if at any time they
do not continue the lease then the covenant for compen-
sation operates,

By the terms of the lease the lessees, their executors,
administrators and assigns “shall have full power and
‘““authority to erect such buildings and machinery as they
“ may require for the use of said waters at each of said
“locks on the lands belonging to the Department of
- Public Works, &e.”

On the termination of the lease after a second period
of 21 years, if the contention of the respondent be well
founded, all these buildings would be the property of the
Crown without compensation. The fact that the sub-
lessees have attorned and been settled with is of no con-
sequence in arriving at a construction of the document.
To place a construction on the document which wquld
produce such an inequitable rerult would be, according
to my views, improper.

I think the lease continued until the 1st January, 1893.

I find nothing to take away theright of the suppliants
to compensation as provided by the covenant. The cov-
enant is in force. The suppliants are entitled to a refer-
ence. The question as to whom it shall be referred may
be spoken to if the parties fail to agree.

I reserve the question of costs until after the report, as
it may be (the sub-lessees being arranged with) no claim
may be proved.¥

Judgment accordingly.

Solicitors for the Suppliants: Mowat, Langton & Mac-
lennan.

Solicitors for the Respondents; H. H. Dewart.

* REPORTER'S NOTE.—On appeal to the Supreme Court of Canada the
appeal was allowed with costs, but ouly on payment of all costs subsequent to
defence if appellant desired to amend by setting up the statute of limitations,
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In THE MATIER Of the Petition of Right of

ADELINE PARENT emenooeooee e .SupeLiasT;
- AND
HIS MAJESTY THE KING............. RESPONDENT.

Government railwoy—Injury to the person—Crossing— Vehicle on crosstay
~8peed of train—~8ec. 34, R. 8. 1906, c. 36— Faute Commune—Reck-
less conduct of driver of vehicle—Identification.

Held, that as the point where the accident in question occurred was not
a8 ‘“ thickly peopled portion of-a . . village,”
ing of sec. 34 of R.'S, 1906, c. 36, the officials in charge of the engine
and train were not guilty of negligence in running at a rate of speed

© greater than six miles.an hour. (Andreas v. Canadian Pacific Rail-
way Co.,87 8. C. R. 1, applied.)

2. Under the law of Quebec where the direct and immediate cause of an
injury is the reckless conduct of the person injured the doctrine of
Jauwte commune does not apply, and he cannot recover anything
against the other party.' '

within the mean-

3. Where a person of full age is injured in crossing a railway track by the
reckless conduct of the driver of a vehicle in. which heis being carried,
as between the person injured and the railway authorities the former
is identified with the driver in respect of such recklessness and must
hear the responsibility for the uccident. (Mulls v. Armstrong (The
Bernina) L. R. 13 A, C. 1) referred to and distinguished.

PETITION OF RIGHT for damages arising out of the.

death of a person on a public work alleged to have been
oceasioned by the negligence of certain servants of the
Crown. The facts are fully set out in the reasons for
judgment. | '

December 3rd, 1909.

By consent of parties the case was referred to L. A.
Audette, K. C., Registrar of the Court, for enquiry and
report.

- 1910
May 4
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February 14th, 1910,

The Referee now filed his report, in which he found
that the suppliant was not entitled to the relief sought

Reasons for Dy the petition of right.

Jndgment

‘ April 25th, 1910,
The suppliant appealed from the report of the Referee.

A. Lemieur, K.C, for the suppliant, supported the
appeal.

F. H. Chrysler, K.C, for the respondent, contra.

Cassewns, J., now (May 4th, 1910,) delivered judgment.

This is an appeal from the report of the Referee, the
Registrar of the Court, dated the 8rd December, 1909.

A petition of right was filed on behalf of Adeline
Parent claiming, on her own behalf and also as tutrix on
behalf of her infant child, damages against tke Crown
occasioned by the death of her husband, the late Joseph
Joubert, junior. Joseph Joubert, while erossing what is
known as the * Chemin Metupedia” about 5.30 a.m. on
the 31st August, 1908, in a'buckboard in company with
his father (who was driving the horse) was struck by an
Intercolonial engine proceeding to the station at St. Flavie
(known as the village of Montjoli), the station in question
being about 800 feet cast of the Metapediaroad. The
said Joseph Joubert, junior, died shortly after the col-
lision, and as the result thereof.

The suppliant alleges negligence on the part of the
employees of the railway. The main charges are :—

1. That those in charge of the engine and train omit-
ted to sound the whistle, or to ring the bell as required
by the-statute.

2. In allowing the I.C.R. Ocean Limited Express to pass
through the district where the accident happened, and
which (it is alleged) was thickly populated, at a speed
greater than six miles an hour, and in not having the
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track properly and suﬂimently fenced at the txme of the
accident.

3. In allowmg the B&ld crossing, Whlch wasat the time
of the accident and still is at rail level, to remain unguarded
and unprotected in any way, and without any cattle guard
at the time of the accident. |

4. In not erecting at the road crossing where the acci-
dent happened on each side of the highway a proper and
sufficient fence.

These are the main grounds of complaint relied upon.
There are other grounds set out of no materiality.

"The suppliant claims that under section 20, sub-sec. (¢)
of The Exchequer Court Act she is entitled to recover.
This sub-section reads as follows :(— ‘

“(c} Lvery claim aguinst the Crown arising out
of any death or injury to the person or to property
on any public work, resulting from the negligence of
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any officer or.servant of the Crown, while acting

within the scope of his duties or employment.”
The statement in defence denies all lability, and sets
up i~ |
“’8. The death of Joseph Joubert, junior, was
solely caused by the negligence, imprudence, care-
lessness and fault of the deceased himself and his
father Joseph Joubert, with whom he was driving at
the time of the accident in which the deceased lost
his life”” .

The pleadings being closed and the case at issue, coun-
gel for the suppliant and the respondent agreed it would
be proper to refer the trial of the action to a Referee, and
an order was made referring it to Mr. Audette, the
Registrar of the Court.

The action was tried at Rimouski, and the report of
the Referee (appealed from) duly made, finding that the
suppliant is not entitled to the relief sought by her peti-
tion of right.
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Various questions of interest are raised on the appeal,
and although in my opinion it is not necessary for the
determination of the action to deal with some of them,
nevertheless, as the points have been discussed, I propose
to consider and express my views thereon.

Before dealing with the various legal questions I think
it well that the facts should be appreciated.

The train in question was due at the station of St.
Flavie on the morning in question at 5.30 a.m.

The station immediately west of St. Flavie station is
called St. Luce, a distance from St. Flavie station of about
eight miles, The train in question, the Ocean limited
Express, had been running on the same time-table for
some months previous to the accident, reaching St. Iflavie
each morning of the week (except one day) at the same
hour of the morning, if on time. Montjoli or St. Flavie

is a village containing 1,400 to 1,500 souls. The Meta-

pedia road is a public highway running north and south
and crossing the railway about 800 feet to the west of the
station. The grade of the railway at the point of crossing
is about five or six feet higher than the public highway
on either side, and is reached by inclined approaches on
both the north and south sides of the highway. The
semaphore referred to in the evidence is situated south-
west of the snow shed referred to, and is about two thou-
sand feet west of the Metapedia road, according to the
evidence of Theriault. Atkinson who measured it places

'it 2,470 feet west of the Metapedia highway. TFrom the

semaphore eastwards there is a considerable down grade
which some distance west of the Metapedia highway
crossing comes to a level, and the railway is from that
point on a level grade to the station. The railway being
higher than the roadway, five or six feet when on a level
grade, presumably, although I am not clear that the evi-
dence so states, the level of the track would be higher
than the ground to the south as far as the station. The
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platform of the station extends from the station a con-

siderably distance to the west. )
. The father of the deceased J oubert had, for from two
to three weeks previously, been working at Montjoli. His
home was at St. Gabriel to the south of Montjoli, about
. two hours drive to the crossing. Iis son would drive to
Montjoli for his father of a Saturday and take him to his
home, and on Monday morning would drive back with.
his father to Montjoli, and then return to bis home driv-
ing the horse and buckboard. The son was 24 years of
age, and looked after the farm. Ile was familiar with
the railway crossing. *

The main line of the railway, and on Whlch the train in
question was running iwhen the accident happened, was
the southerly track. On the west side of the Metapedia
road at the time in question there was one siding on the
north side of the right of way. East of the Metapedia
road there was a yard of the railway with from six.to
eight tracks used for shunting purposes. To the south
of the crossing was situated the house of Bourdeau, having
a frontage of thirty feet on the Metapedia road, and
extending backwards about fifty feet. This house was three
stories in height. . Atkinson in his evidence produced a

T
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plan, which was marked as Exhibit “A”. Tdo not notice

in his evidence that it was referred to as being marked.
It was however used as an exhibit, and in the evidence
of Raphael Lemieux it is referred to as Exhibit “A”.
There is no question as to its having been filed. This
plan shows the surroundings of the locality.

According to the evidence of Atkinson the distance
from the north corner of Bourdeau’s house to the track in
question was about sixty-one feet. Other witnesses place
the distance at about fifty feet. On the south of the
right of way and extending westerly from the Mota-

pedia road is a fence along the southern boundary of the.

right of way. The cornmencement of this fence is mark-
7 ' :
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1910~ ed “F* on the plan Exhibit “A”. South of this fence

P.:;;;T and between it and the Bourdean house is a “petite
Tug Kiva. Tuelle” or lane, under the charge of the muncipality.
,3%,:1?;1 for This lane.) runs westerly from the Metapedia road parallel

—  to the railway fence. On the northerly side of the right
of way is a fence extending from the Metapedia road .
westerly along the boundary of the right of way of the
railway. East of the Metapedia road there is a fence
running easterly from the Metapedia road enclosing the
right of way of the railway on the north. South of

% the right of way and east of the Metapedia road is & road

leading from the Métapedia road to the station, and
south of this road and to the north of Voyer’s house
(immediately opposite Dr. Ross’ house) is a fence extend-
ing from the Metapedia road easterly. South of the
crossing, and some little distance. is the post required with
the notice in French and English “Railway Crossing.”

After passing the house of one Landry about 800 feet
from the crossing the view of the track to the west is
obscured by the houses. On passing the cornmer of
Bourdeau’s house there is a clear view of the railway
track to the west for a distance of at least two thousand
feet.

The morning in question was clear and still and the
track was clear, and a train coming east could be clearly
seen for a distance of at least two thousand feet if the
driver and son looked. The deceased and his father
were driving from south to north at a trot of about, I
ghould judge, six miles an hour. They did not slacken
speed or take any precautions to see if a train was coming
from the west. Had they slackened epeed and looked
the accident need not have happened. They drove on
intending to cross the track at the same rate of speed.
As the horse almost reached the track the train was
approaching at a distance of about 150 to 200 -feet. It
was running at the rate of from 20 to 15 miles an hour,
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having slackened speed after leaving the snow-shed. It
was too late then to avert the accident, and the finding of
the Referee to this effect, I presume, is with the view of
showing that no care on the part of the driver of the
-engine could then have averted the disaster.

It must not be lost sight of, however, that if the tram
wag bound by the statute to cross the highway at the
speed of six miles an hour only, the engineer would neces-
garily require to slacken the speed of the engine at a point
much further west than he did, and the horse and buck-
board would perhaps have cleared the track before the
train passed.

I have read and re-read the evxdence carefully, and I
am of thé opibion that had the officials whose duty it
was to sound the whistle and ring the bell neglected to
do so, the case of the suppliant under the facts disclosed
in the evidence would not be bettered. I concur with
the finding of the Referee that the statutory provision
in regard to the whistle and ringing of the bell was com-
plied. with. I do not think the Referee could have
properly reached any other conclusion. ‘

"Section 34 of the Govemment Railways Act (1) is as
follows :— :

“84. No locomotive or railway engine shall pass
in or through any thickly peopled portion of any city,
town or village, at a speed greater than six miles per
hour, unless the track is properly fenced.”

This section is in the same language as section 69 of
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44 Vict. cap. 25 (1881) : “An Act to amend and consoli-

date the laws relating to Government Railways” A
similar provision is contained in the statute relating to
railways, other than Government railways, until 1892,

when the section was amended. I will discuss the ques-

tion of fencing later.

{1) Cap. 36,. R. S. 1906.
%
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The Referee is of opinion that the provisions of this
section apply, and that the engineer in charge of the
engine was compelled to run his engine across the high-

Rengons for WaY i question at a speed not exceeding six miles an

Judgment.

hour. I do not agree with this finding. Ido not think
the engine and train in question was passing through
¢ any thickly peopled portion of a village.,” See Andreas
v. Can. Pac. Ry. Co. (1). The engine in that case was
running at a speed of twenty-five miles an hour.

As I have stated the village of Montjoli or St. Flavie
has a population of 1,400 to 1,500 souls—to use the
expression of the witness. ’

I have previously explained the situation. I leave out
of consideration for the present the fact that the right of
way was fenced to the south, and of the existence of the
“petite ruelle.”

Emond, the only witness who deals with the question,
points out that there are only four houses to the south of
the railway. The first to the west is opposite the post
marked “ W,” as stated by another witness. This post
is 1,028 feet west of the Metapedia highway. These four
houses are scattered over this length. Bourdeau’s house
makes the fifth. This house faces on the Metapedia
road, To the north and west of the Metapedia road
there 18 but one house.

I think the law as laid down in the case of Andreas v.
Can. Pac. Ry. Co. (sup.) governs, and when one considers
the fact that there is a municipal lane south of the right of
way and a fence to the north of this lane, it would, I
think be unduly stretching the meaning of the statute to
apply it to a case like the present. I am of opinion
therefore that there was no negligence on the part of the
officials in charge of the engine and train.

These findings would dispose of the case, but as I

() 578.C.R. 1.
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stated above I will give my views on the other questions
raiged.

Was not the track in this case properly fenced? The
question has been fully discussed and dealt with by the
Supreme Court in McKay v. Grand Trunk Ry. Co. (1).
That case was decided under the statutes relating to rail-
ways generally. The statute construed in that case is
different from The Government Railways Act. . The
section in the Aects relating to railways generally was in
similar language to the one copied above until 1892,
when the statute was amended by adding the words
“unless the track is fenced or properly protected” in the
manner prescribed by the Act,

By cap. 87, R. S. C. 1906, section 254, it is provided
that the railway fences shall ¢ be turned into the respec-
tive cattle guards” on each side of the highway. It is
unnecessary to state that a cattle guard is not a fence. It
has been so decided in an American case, Parker v. The
Rensselaer and Saratoga Ry. Co. (2)

The clauses of the Government Railways Act deahng
with the question are as follows :—

Section 2. sub-section (k) interprets ‘ highway”

“ ¢Highway’ means any public road, street; lane or
other public way or communication.”

Section 15 of the statute, dealing with ‘“highways and
bridges,” provides as follows :—

¢“15. The railway shall not be carried along an
existing highway, but shall merely cross the same
in the line of the railway, unless leave has been
obtained from the proper mumclpal or local authority
therefor.

2. No obstruction of such hlghway with the works
shall be made without diverting the highway so as

toleave an open and good passage for carriages, and,

(1) 348. C. R. 8. (2) 16 Barb. 8. C. N. Y. 315,
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on the completion of the works, the highway shall
be replaced.

8. In either case, the rail itself, if it does not rise
above or sink below the surface of the road more than
one inch, shall not be deemed an obstruction.”

Section 16 provides as follows :~—

“16. No part of the railway which crosses any
highway, unless carried over by a bridge, or under
by a tunnel, shall rise above or sink below the level
of the highway more than one inch; and the railway
may be carried across or above any highway subject
to the provisions aforesaid. R.S., c. 38, s, 11.”

‘Section 22, dealing with ¢fences” provides :—

22. ‘Within six months after any lands have been
taken for the use of the railway, the Minister, if
thereunto required by the proprietors of theadjoin-
ing lands, shall erect and thereafter maintain, on
each side of the railway, fences at least four feet high
and of the strength of an ordinary division fence,
with swing gates or sliding gates, commonly called
hurdle gates, with proper fastenings, at farm cross-

‘ings of the railway, for the use of the proprietors

of the lands adjoining the railway.

2. The Minister shall also, within the time aforesaid,
construct and thereafter maintain cattle-guards at all
public road crossings, suitable and sufficient to
prevent cattle and animals from getting on the
railway.”

Sections 23 and 24 are as follows :—

+28. Until such fences and cattle-guards are duly
made, and at any time thereafter during which such
fences and cattle-guards are not duly maintained, His
Majesty shall, subject to the provisions of this Act
relating to injuries to cattle, be liable for all damages
done by the ‘trains or engines on the railway, to
cattle, horses or other animals on the railway, which
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have gained access thereto for want of such fences
and cattle guards. R.S,, c. 38,s. 17.
24. After the foncesor guards have been duly
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made, and while they are maintained, no such liability geasons for

shall accrue for any such damages, unless negligently

or wilfully caused. R.S, c. 38, 8. 19.”
These latter sections are not in the general Railway
Act, They impose a liability againstthe crown for the

injury to cattle if the provisions as to cattle guards are

not complied with. They leave untouched the remain-
ing question raised by section 20, sub-sec. (¢) of the
Exchequer Court Act.

Inthe case of Grand Trunk Railway Co.,v. Hainer (1)

at page 190, Mr. Justice Nesbitt, who gives a very full.

and exhaustive resumé of the law, quotes numerous

anthorities for the proposition stated in the following
terms :— '

“Mr. Riddell argued that as section 194 only pre-
seribes the building ot. a fence” on each side of the
railway through the‘organized townships, thut there
was no liability to fence in cities, towns or villages,
and section 259 did not . apply ; that as the object
of the Act in maintaining cattle guards and return
fences so as to prevent horses, cattle, sheep or swine,
&c., from getting on the track was to provide for the
safety of passengers the statute having created a duty

~ with the object of preventing a mischief of a particur
larkind, persons who by reasonof aneglect ofthe
statutory duty suffered a loss of a different kind were
not entitled to maintain an action in respect of such
loss. This doctrine is of course well recognized in
such cases'as Gorrisv. Seot, (2) Buxton v. North-
Eastern Railway Co., (8) Vanderkar v. The Rens-
selaer and Saratoga Railroad Co. (4).” ‘

{1) 36 S. C. R, 180 oo (3) L. R.3Q. B. 549.
(2) L. R. 9 Ex. 125, - {4) 13 Barb. (N.Y.) 390.

Judgment,
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His reasoning for a different conclusion in that case pro-
ceeded on the ground that the statute required the ¢ fences
to be turned into the cattle guards.” These words are

Reasons for N0t in The Government Razlways Act.

Judgment,

The road is, I think, properly fenced, and even if there
were no cattle-guards I do not think it would assist the
suppliant.

The suppliant alleged the absence of cattle guards in
her petition of right. She has failed to prove the truth
of this allegation. The only evidence is that of Thé-
riault who testifies to the absence of gates, and the evi-
dence of Napoleon Aubin. He states as follows :—

“D. A présent, sur la voie elle-m&me, du c6té est,
en partant du centre du chemin de Métapédia,
voulez-vous dirz s'il y a des calverts, ou quelque
chose pour empécher de passer les animaux, ou si
tout est de plein pied ?

R. Autrefois, il y avait ces choses-1a.

D. L’année dernidre, en mil neuf cent-huit?

R. Je crois qu’il n’y a plus rien de ¢a; je ne vou-
drais pas jurer ¢a, mais je crois qu’il n’y a plus rien
de ¢a; la raison, c’est qu’ils ont fait deux sidings
depuis.”

" He is giving evidence as to the east side of the Meta-
pedia road, and as to this is only arguing. I would not
find as a fact that the provision of the statutes as to
cattle guards was not complied with.

Section 25 of The Government Railways Act evidently
applies to private roads and farm crossings. A similar
provision was contained in the general Railway Acts
until 1888, 51 Vie. cap. 29, when the clause was amended
g0 a8 to read “At every public road crossing”.

"The reasoning of the Judges of the Supreme Court in
the cases cited and a consideration of the clauses as to
highway crossings lead to the conclusion that the high-
way could not be fenced without authority.
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In addition to the _case of Wabash Railroad Co. v.
Misener (1) cited by the Referee; and the strong langtage
of the Chief Justice and of Sir Louis Davies’ therein, the

authorities collected and comnfented .on by Mr. Justice

support the finding. The case of Davey v London and

Southwestern Ry, Co. (2) referred to in this judgment is’

peculiarly apposite although I think the headnote is not
quite accurate, the judgiment proceeding on the ground
of contributory negligence. - :

A case decided by the Court of King’s Bench of Que-
bec in February, 1905 is also very much in’point,— 7%e
* Quebecand Lake 8t. John Railway Co. v. Girard, (8)
This case was decided after the Judgment in McKa,y v.
Grand Trunk Ry. Co. (1)

I think if the present case is to be considered and
decided by the law .of England or Ontario, there can be
no possibility of recovery by the supplla,nt ,

It is sufficient under the English and Ontario law to
_ prove the contributory negligence. Numerousauthorities

cited show facts taking the casesbeyond that of contribu--

tory negligence. Beven in his book on Negligence
- (Canadian - Edition) citing authority at- page 638 states
¢ carelessness is not the same as intelligent choice.”

It is now.settled (if there ever was a doubt) that the

principle of the French law which provides that where

the case is one of ¢ faute commune” the damages are to be
apportioned is part of the law of Quebec: Nichols
Chemical Company of Canada v. Lefebvre |b)

~ Assuming the railway company in this case were guilty
" of neglect of the statutory provision (which as I find they
were not) nevertheless the proximate cause of the injury
was the reckless conduct of those in the buckboard. It

(1)88.8. C. R. at p. 99. : (3) Q. R. 15 K. B, 48,
2)12Q. B.D. 70, . - (4)34S.C.R. 81
. ()42 8.C.R 402,
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Nesbitt in his judgment in Grand Trunk Ry. Co. v. Hainer .
may be referred to. The authorities there collected fully
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1910 i3 not a mere question of carelessness. It was a wilful

parext  disregard of all care required of those approaching and
s Kive. driving over a railway crossing : Roberts v. Hawkins (1)
Reagons for OVerruling the Court of*King’s Bench. At page 226
TuIEME the learned Judge, Mr. Justice Girouard, pronouncing the
judgment of the Court states: “ But we do not share
“ their opinion that the fault of the boy constitutes merely
‘ contributory negligence. We agree on the contrary
“with Mr, Justice Bossé that it was the principal and
“ immediate cause of the accident.”
This case was not decided on the ground that the boy
was a trespasser,
The learned Judge cites Dalloz J. G. Sup. Vo, Res-
ponsabilite, n. 198.
. A case in Dalloz referred to under paragraph 198, is
as follows :—

“8a.. Que P'accident de voiture, qui aurait été
évité si le blessé avait tenu compte du cri de gare,
poussé comme avertissement par le cocher, n’engage
pas la responsibilité de celui-ci, si d’ailleurs, il con-
duisait ses chevaux & une allure moderéde ; et cela
encore bien que le blessé se trouverait &tre un viel-
lard (Paris, 16 févr. 1867, aff. Vautier, D.P. 67.
5.371).”

And here there was a ugnboald indicating “ Railway
crossing.”

I am of opinion that the reckless conduct of those in
the buckboard was the principal and immediate cause of

“the accident. Tooke v. Bergeron. (2)

Wereit otherwise, and adopting the principle of ¢ faute
commune” I proceeded to apportion the blame I would
under the circumstances of the case feel compelled to
allow the suppliant no sum for damages.

See De Valrogers, “ De la responsabilité des accidents et

(1)20 S.C. R. 218. (2)27 S. C. R. 569,




VOL XIIL] EXCHEQUER COURT REPORTS, 107

dommages sur r les lignes de chemins de fer” (1907) p-14. 1910
Lamothe on Accidents, p.'69. PARENT.
Fromageot “ De la Faute”” (1891), page 48 :— Tug KiNa.
“ La régle est que celui qui se cause A lui-méme g opors for
un dommage ne peat pas, en principe, prétendre “"Fme"*
qu’on I’a 1ésé dans son droit ‘volenti non fit injuria’,
Toutes les 1égislations n’ont cependant pas résolu la
question dans le m8me rens. Tandis, en effet que le
droit anglo-américain refuse toute action en cas de
faute commune, les 1égislations issues du droit romain
donnent au juge un pouvoir d’appréciation : il doit
répartir la responsabilité proportionnellement 2 la
gravité des fautes de chacun, si chacun a subi un
-dommage, ou examiner si la faute imputable A la
partie 1ésée est telle qu’elle doive atténuer ou anni-
hiler toute responsabilité de la part du défendeur.”
- In “Schuster’s German Civil Law,” 1907, it is stated -
as follows at page 154 +—
- ¢149. Under English law the plaintiff’s contribu-
‘tory default affects the defendant’s liability in the
case of claims for damage done by unlawful acts ;
under the rules of the present German law the lia-
bility created by a contract or other act-in-the-law is
. affected in the same way by the contributory default
- of the other party as the liability for an unlawful aet. -
Under German as well as under English law, the
proof of the plaintiff’s own default is relevant only
for the purpose of showing that the .defendant’s
default was not the ¢decisive’ or ¢ preponderant’ .
(vorwiegend) cause of the damaging event; but
while under English law the fact that the defendant’s
default was not the decisive cause deprives the plain-
tiff of his entire claim to compensation (except in’
cases coming under Admiralty law) German law
leaves it to judicial discretion to determine whether
the defendant’s liability to make compensation is
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entirely destroyed or merely reduced by contributory
default onthe part of the plaintiffi—B. G. B. 254.
The expression ¢decisive’ which is used by Sir F.
Pollock (see Law of Torts, 7th edition, p. 455)is
clearer than the expression °proximate’ generally
used in the English authorities,”

A case decided by the Court of Queen’s Bench in 1883,
— Richeliew & Ontario Nav. Co. v. Cordelia St. Jean (1)
may be referred to as being apposite.

The last point raised, namely, that of ‘“identification”
and claiming the son was not responaible for the fault of
his father, although not suggested by the petition, was
discussed. Reliance is placed on the “ Bernina” case,—
Mills v. Armstrong. (2)

I do not think the decicion in that case affects the pre- -
sent one.

If it were the case of a common carrier, like an omnibus
or railway, I can understand the passenger not being
bound, but the case in point is entirely different. The
facts have been already stated at length.

The appeal is dismissed with costs.

Judgment accordingly.
Solicitors for the Suppliant : Fiset, Tessier & Tessier.
Solicitor for the Respondent. E. L. Newcombe.

(1) 28 L. C. Jur. OL. (2)L. R. 13 A, C. 1,
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In TaE MatTER Of the Petition of Right of

BERCHMANS CLOUTIER......... ... SuppLianr; . 1910
‘ ' ) “ f April 13.
, AND : o —
 HIS MAJESTY TIIE KING...cciverannene RESPO‘TDENT

Negligence—Common employment—Arts. 1053 and 1054 C. C. P..Q. Tke.:
Buchequer Court Act, sec. 20, sub-sec. (c )—“Fault”-—Lmbzhty of .
Crown for neglzgence of servant.

Applying the provisions of Ar 6, 1054, C. C. P. Q., together with those of
sub-sec. (¢) of sec. 20 of The Exchequer Cour: Act (R, S, 1906, ¢, 140), -
to a case arising in the Province of Quehec, where a servant of the .
Crown was injured through the negligence of a fellow-servant, the
Crown was held liable i in damages, )

2. The word * fault” as used in Art. 1053, C‘ C.PQ,is eqmvalent to the -

tefm ¢ neghgence a8 emploved in sub -sec. (¢) of sec, 20 of The Exche- _
quer Court Act, . :

PEIITION OF RIGHT for damages arieing from an
injury occasioned by a fellow-servant employed by the.
Crowr in the Domirnion Arsenal, in the City of Quebec.
The facts are fully stated in the reasons for judgment.
March 10th, 1910.
L. 8t. Laurent for the suppliant ;

A. Flitzpatrick fo‘r the respondent.

Cassers, J., now (Aprll 13th, 1910 ) delivered judg—'
ment. ‘

This was a petition of rlght tried before me at Quebec

. on the 10th March, 1910, '

The suppliarnt alleges that -

“1. He was up to September 18th last (1908) and for
several years previous thereto, in the employ of His
Majesty as blacksmith at the Dominion Arsenal in the
City of Quebec at a salary of $10.60 per week.
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“2. The said Dominion Arsenal and the operations
carried on thereat for and on behalf of His Majesty con-
stitute and did constitute during the whole of the said

Reagons for M0Nth of September last (1908) a public work within the

Judgment,

meaning of the statutes and laws of Canada.
8. On or about the said date of September 18th last,
while the suppliant was, in the course of his said employ-

. ment, engaged in cutting an iron rod with the help of

one Louis Villencuve, a servant of the Crown then and
there acting within the scope of his duties or employ-
ment as such, the said suppliant holding the said rod
across an anvil by means of locked tongs held tightly in
bis left hand and holding over said rod with his right
hand achisel or cutter (‘tranche’), and the said Villeneave
striking on said chisel or cutter (‘tranche’) with a heavy
sledge hammer swung at arms length,—at a moment
when the said rod was already cut nearly through, the
said Villeneuve swung his hammer much too heavily and
too awkwardly striking not only the said chisel or cutter
(¢ tranche’) but also said rod and anvil.

“14, The said Villeneuve is and was an unskilled,
negligent and awkward workman, was not a fit and
proper person to perform the said work, which was then
within the scope of his duties and employment as such
gervant of the Crown, and was performing it in a negli-
gent, awkward, careless and improper manner notwith-
standing repeated cautions to him both from the foreman
and his co-employees.”

The allegations in paragraphs 1 and 2 are admitted
by the Crown to be true.

Cloutier, the suppliant, was at the date of his giving
evidence 82 years of age. The injury complained of was
on the 18th September, 1908.

The suppliant had been for several years employed at
the Dominion Arsenal as a blacksmith. His wages, as
alleged in his petition, were the sum of $10.60 a week
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for as I understand it fifty hours work per week. There
were two other blackemiths employed at the Arsenal,
Grenon and Ferland. There were two ‘“frappeurs,” or
helpers, Gagnon and Villeneuve. One Theophile Genest
was 8 ‘“‘mecanicien”. ' :

The blacksmiths were under the orders of Genest,
The two ¢ frappeurs,” or helpers, were under the control
of and subject to the orders of the blacksmiths, Ville-
neuve was employed by the Crown. At the time of the
accident he had been in the employ of the Crown at the
Arsenal as a helper, and according to the statement of
the suppliant had worked with him for about one and one
half, or two years, at the same class of work on which he
was engaged at the time of the accident. I

I think the allegations in the 14th paragraph of the
petition are not proved.. No complaints in regard to
Villeneuve had ever been made to those in charge. He
may not'have been as adroit as Gagnon, and he may not
have held his hammer .in the proper manner, but no
accident had previously occurred and the accident in
question was not due to any error in the way in which
Villeneuve held his hammer. I accept Col. Gaudet’s
evidence on the question of Villeneuve’s capability.

On the day in question when the accident happened
Genest ordered Cloutier to cut a piece off a rod or bar of
cast steel. The rod was one inch and a quarter (1}) in
diameter. ' ' |
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The work in question was very ordinary and every

day work. The method of performing it was as fol-
lows i

Cloutier, the blacksmith, would hold the rod from
which a piece was to be cut by a pair of tongs. The
ends of these tongs gripped the bar, and a ring was
drawn up towards the ends of the tongs so as to form a
tight and locked grip of the bar. The bar was then laid
across the anvil, the piece to be cut off projecting beyond
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" the anvil. The blacksmith Cloutier held the tongs with

his left hand so as to keep the bar, in position on the
anvil. In his right hand Cloutier held the chisel. This
chisel was attached to a wooden rod, the whole being
from 18 to 24 inches in length. The chisel itself was of
a depth greater than the diameter of the cast steel to be
cut and had in addition a heavy and broader head than
the lower part forming the chisel, to receive the blow

. from the hammer.

At the time of the accident in question Villeneuve was
using a hammer weighing about 16 pounds. According
to his statement he had commenced with a lighter ham-
mer, but took to the heavier hammer as he considered it
was necessary to do so in order to perform the operation
of cutting. The bar in question was nearly cut through
when Villeneuve administered the last blow. He was
aware it was nearly cut through, but instead of giving
the chisel a comparatively light blow, the hammer weigh-
ing 16 pounds was raised above his head and evidently
brought down with great force with the resnlt that the
chisel was knocked out of Cloutier’s hand and the ham-
mer which projected on both sides came down with torce
on the nearest part of the rod on the anvil and forced the
suppliant forward and the tongs out of his hand, and
hence the accident.

I think Villeneuve was guilty of negligence in striking
the chisel with the force he used. .

The suppliant says he warned Villeneuve to give but a
glight blow. Genest states he heard the instructions,
His evidence is corroborative although it would appearas
if his statement as to the warning was before any blow
had been struck. In this however he may have been
mistaken. Villeneuve does not contradict Cloutier. He
does not recollect. See Lefeunteum v. Beaudoin. (1) In
any event Villeneuve knew how deep the cut had been

{(1)28 8. C. R. 93.
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made, and in using & hammer of such weight Wlt.h such
forcewas guilty of negligence.

The suppliant, as far as the evidence shews, performed
his part of the work in the usual way and was not guilty
of any negligence.

On this state of facts is the Crown liable in damages ?
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I have asked the counsel for the suppliant and respon- -

dent for some authorities on this point and also on the
question of damages, and have been furnished with none,
except Asbestos, ete. Co. v. Durand (1) and Shawinigan
Carbide Co. v. Doucet (2) cited by ‘counsel for the sup-
pliant at the trial, neither of which has a.ny apphca.tlon
to this branch of the case. '

The defence of common employment has no application °

to the law of the Province of Quebec, and for this reason
it may be dlfﬁcult to find direct authority in the Enghsh
jurisprudence.

Sub-section (c) of section 20 of The Exchequer Court
Aet (R. 8. 1906, ch. 140) is as follows :— :

“(c) .Every claim against the Crown arising out
of any death or injury to the person or to property
on any public work, resulting from the negligence
of any officer or servant of the Crown, while acting
within the scope of his duties or employment.”

Article 1053 of the Civil Code is as follows :—

. «1053. Every person capable of discerning right
from wrong is responsible for the damage caused
by his fault to another, whether by positive act,
imprudence, neglect or want of skijl.”

And Article-1054: —

“1054.......... ........ . Masters and employers are
responsible for the damage caused by their servants

and workmen in the performance of the work for

which ‘they are employed.”

{(1)30€..C. R, 285. (2) Q. R. 18 K. B. 271; 42 S, C. R: 231
8 v

‘s
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I have looked over the authorities cited by Sharp on
the Civil Code, also by Beauchamp in his work, and
find no case exactly similar,

In Dr. Morse’s book Apices Juris, page 112 et. seq.
will be found the meaning of the word “fault” as used
in the Civil Law, and several English authorities are

‘there cited which indicate that “fault” is equivalent to

the term “negligence” in the common law.

In my opinion the case comes within sub-section (c) of
section 20 of The Exchequer Court Aect, and the Crown
is liable.

As to the amount of damages: Cloutier was absent
from his work four months from the 18th September to
tbe 18th of January, He was provided with the best
medical skill. The expenses were paid by the Govern-
ment, and during the four montbs he received full wages.

Dr, Beaupre states that on the -18th May, 1909 he
examined him, His right eye was perfect. He recom-
mends the removal of the left eye for fear of sympathetic
affection of the right eye, but givesit as his opinion that
he is quite fitted for the post of superintendent.

Dr. Dussault details the treatment, and states the left
eye is lost but expresses tbe opinion that he is quite
competent to fill the post of superintendent.

Dr. Jinchereau gives evidence to the same effect.

On his return to the Arsenal, Cloutier was given the
same work as he was employed at previously and after a
few days he applied to Col. Gaudet for other work, com-
plaining the fire was injurious, Col. Gaudet appointed
him superlntendent at $11.00 a week with less work.
Cloutier remained two weeks, He then complained of
his wages being too low, and he wasappointed ‘“mecani-
cien” at $12.25 a week. Ie worked at this for three
weeks and then left and embarked in the milk business,
and is clearing from $4 to $5 per week, with hopes
of doubling his earnings.
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I think heis quite capable of performing either the - 1910
duties of superintendent or ‘“mecanicien.” His idea of Crovrizs
soap fumes is not reasonable._ The probability is he wish- Ty Kxe.
ed to leave the service before commencing this action.  geagons for

A late case under the English statute decided by the "¢™e:
Court of Appeal in England is to be found in Eyre v.

Houghton. Main Colliery Co., Ltd., (March 1st, 1910) (1)

where the plaintiff lost an eye. Thie case also deals with

the meaning of “suitable employment” under the Eng-
lish statute. .

I think the suppliant is entitled to damages, and I
assess them at $1,000. The suppliant’s eounsel at the
trial was willing to accept $1,500. '

The supplla.nt is entltled to his costs,

- Judgment accordan_qu

Sohcltors for the suppllant Pelletier, Bazllargeon, St.
~ Laurent & Alleyn. .

Sohcltor for the C‘rown A, thzpat:rzck

T

- A1) %T L. B. 302.
8%
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BrTwEeEN

THE KING oY THE INFORMATION OF THE

PLAINTIFF ;
ATTORNEY-GENERAL OF CANADA..........} ?

AND

THE CAP ROUGE TIER AND
WHARF COMPANY, anp THE HEIRs
OF THE ESsTATE oF THE IToNOURALE AN-
TOINE JUCHEREAU DUCHESNAY.eovsrrrrenans

DEFENDANTS.

EBxpropriation—Nuational Transcontinental Railway—Title of defendants—
Prescription—TInterruption of— Letter admitting tenancy—Effect of.

In an expropriation proceeding by the Crown, an issue of title in the lands
taken was raised between two defendants, the Cap Rouge Pier and
Wharf Co. and the Duchesnay heirs, the former asserting title, by
prescription, iu the lands at the date of the expropriation, viz.: 23rd
May, 1906. The Duchesnay heirs, however, claimed that such pre-
scription was interrupted by -the following clause in a letter written
by the manager of the Cap Rouge Co. to the Honourable A. J.

- Duchesnay in his life tinme :—

‘¢ QUEBEC, 21st June, 1877.
‘“ Honble. A. J. DucnEsxay,

Quebec.
SIR,—Enclosed please find cheque for $60 for use of your interest in

Cap Rouge river this year. .

Yours obediently,
(Sgd.) J. Bowex, Jr.”
Duchesnay’s interest embraced the lands in question.

Held, that under the provisions of Arts. 2227 and 2242, et seq. C. C. P. Q.,
the clanse of the letter above quoted operated as an interruption of
prescription. Walker v. Sweet (21 L. C. Jur. 29); and Darling v.

*  Brown{l 8. C. R. 360.) referred to.

THIS was an information exhibited by His Majesty’s
Attorney-General for Canuda, secking the expropriation
of certain lands in the I’rovince of Quebec.

The facts are stated in the reasons for judgment.

March 22nd and 28rd, 1910.

The case was now heard at Quebec.
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" L. A. Taschereau, K C., for the Crown; IR 10w
G. G. Stuart, K.C., for the Cap Rouge Pler and THE » Kiv .
‘Wharf Company ; - . R Thg
Car Rovee
- E. J. Flyna, K.C,, and K. T Paquet for the Duehes W?};ﬁ‘;ﬁ%g.
nay ectate. o —_

ent

" On the issue of title between the Cap Rouge Pxer and ot’g(:]tjx‘tllsel.
Wharf Company and the Duchesnay estate, Mr. Flynn ——
argued that title by prescription had not been shown by

the company.. The evidence showed that they were in

* possession as tenants of the Duchesnay estate, and there-

‘fore, there was no foundation_for preseription. . (Cites

Art, 2281 C. N.; Art. 2195 0.C.P.Q., Duranton (1).

 Mr. Stuart contended that the company’s title by pre-
scription was perfect if the letter of the 21st June, 1877,

- could not be construed as an interruption of prescription.
There is nothing to show on the face of the letter that it
“applied to the land in dispute, and no presumption arises -

thatit ‘does. Our possession is not referable to a leage

from Duchesnay. The burden is upon the Duchesnay -
heirs to show that we are in' possession under them, and

that burden has not been discharged. (Cites Art. 2174
C.C.P.Q.) We are in possession and all presumptions of

title are in our favour,

Mr. Flynn, in reply, conitended that the letter of the

21st June, 1817 covers all the Duchesnay interest on the
river,

OASSELS J now (Aprll 16th, 1910,) delivered Judg-
ment. .

* The information in this case was ﬁled on behalf of His
Majesty to have. it ‘declared that certain lands required
for the National Transcontinental Railway (which lands
are described in the information) are vested in the Crown,
and to have the compensation for such ]ands‘ascertained. '

" (1), Vol. 21, No. 23L. -
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w10 The lands in question were measured off by metes and
Tue Kive bounds and a plan and deseription of same were deposited
Tae  Of record on the 23rd May 1906. At theopening of the

Car ROUGE trial the following consent was filed :—

‘Wrarr Lo, “The parties, plaintiff and defendants, admit that
Teasons for the value of the property expropriated and in ques-

tion in the present cause is the sum of Forty thousand
dollars ($40,000), and ihat such sum, together with
interest from the date of the taking possession of the
property by the Crown, is & just and sufficient com-
pensafion to the owners of the said property, for the
value thereof and all damages accruing by reason of
the taking of the said property and the expropriation
thereof.”

The only questions remaining for adjudication are
whether or not the Duchesnay estate were entitled at the
date of the expropriation to the lands claimed by them
in their statement of defence.

The defendants the Cap Rouge Pier and Wharf Co. do
not admit the title of the Duchesnay state, and also claim
thut if the Duchesnay estate were the proprietors or

‘owners of the lands their title thereto is now and was at
the date of the expropriation (23rd May, 1906) vested in
the Cap Rouge Pier and Wharf Co. by prescription.

The lands, thetitle to whichis in controversy, comprise
60/100 of an acre. They are part of the bed of the river
Cap Rouge according to the contention of the Duchesnay
estate, and passed under the seigniorial grant of the 8th
February, 1652, if such lands formed part of the bed of
the Cap Rouge River. At low water the landsin ques-
tion, 60/100 of an acre, are uncovered. At high water
they are completely covered.

Atthetrial counsel for The Cup Rouge Pier and Wharf
Co. contended that the lands in question are not and
were not at the time of the seignorial grant part of the
bed of the Cap Rouge river, but formed part of the bed
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of the river St f.awre‘pce, -and ' therefore the -said lands -

were not included in the seignorial grant.

river St. Lawrence then they are vested in the Crown on
behalf of the province. ‘

The province is not represented in this action, and if

they are Crown lands of the province no preseription has =~ —
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been pleaded or proved as against the Crown representing -
the province, and the title of thé Cap Rouge Pier and Wharf

Co., on the pleadmgs and evidence adduced beforerme to
the 60-100 of an aere in question, would- not be proved.

It was agreed at the trial by counsel for the Cap Rouge -

.Pier and Wharf Co. and the Duchesnay estate that the

value of the 60/100 of an acre should be fixed as of the :

time of the expropriation at the sum-of $800. .

If the Duchesnay estate 'were the owners of these -

lands at the date of the expropnatlon, then out of the

$40,000 they would receive the sum of $800 and. interest

thereon. The 60/100 of an. acre in questlon is now
known as Cadastral No, 167, "It is shown on the plad

Exhibit D-8 marked (38) (E). :

Mr. Taché the agent for the Duchesnay estate, in his
* evidence admits that np to 1905 there had been no cadas-
tral number for thie lot. Ithinkitclearfrom the evidence
that if this lot now numbered 167 formed part of the bed
of the river Cap Rouge it passed by the seignorial grant

of 8th February, 1652, and the title of the Duchesnay .

estate thereto has been clearly proved, if not lost by

prescription, as claimed by the Cap Rouge Pier and

Wharf'Oo In the information filed clause 8 of para.graph
2 is as follows: ) -

' “3rd. A certainpiece or tract of ]a,nd formmg part

" of lot No. 33 on the plan and book of reference. of the

Transcontinental Railway being a part oflot C_adastral

.- No.167 of the Parish of St. Felix du Cap Ronge, con-

| tainil}gxseven.ty-foux@(74) hundredths of an acre more
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or less, described as follows :—Commencing at the
point of intersection of the eastern side of an old
wharf with thesouthern side of the old publie road,
thence going in a westerly direction along the southern
side of the said public road, a distance of two hundred
and seventeen (217) feet more or less to a point where
the public road turns at right angles towards the
south, thence in a southerly direction along the
eastern side of the said public road a distance of one
hundred and fifty (150) feet more or less to a point
where the public road turnsto thesouth-west, thence
in a south-westerly direction along the south-eastern
side of the said public road a distance of twenty-four
(24) feet more or less to a point situate at a perpen-
dicular distance of one hundred and sixty (160) feet
from the centre line of said railway, thence in an east-
erly direction along a line parallel to the centre line of
the said railway and at a distance of one hundred and
sixty (160) feet therefrom a distance of two hundred
and sixty-two (262) feet more or less to the eastern
side of the old wharf above mentioned, thence in a
northerly direction along the eastern side of the said
old wharf a distance of one hundred and eighteen
(118) feet more or less to the point of beginning.
The said piece of land is bounded as follows:—To the
east by Cap Rouge river, to the north and west by
the old public road, and to the south by the remain.
der of said lot Cadastral No. 167, belonging to the
said Defendants the Cap Rouge Pierand Wharf Co.”
Paragraph 8 of the information is as follows : .

“3. The defendants, the Cap Rouge Pier and
‘Wharf Company, claim to have been the owners in
fee simple at the date of such expropriation of the
said lands and real property free and clear from all
encumbrances and adverse claims, subject, however,
to an annual seignioral rent of twenty-nine dollars
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payable to ‘the said Duchesnay estate on that por-
tion of eaid lands and real property firstly above

descrlbed and except that the said .defendants the

“heirs of the said Ionourable Antoine Juchereau
Duchesnay claim to be the owners of, or are other-

wise entitled to, a part of that portion of the lands

and real property thirdly above described, which
said part so claimed is described as follows:—
‘A certain piece of land forming part of lot 33, on

" the plan and book of reference of the parish 'of 8t.

Felix du Cap Rouge, containing sixty (60) hundredths
of an. acre, more or less, .described as follows:—
Commencing at the point of intersection of the low
water mark of the western shore of the Cap Rouge
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River with the southern ‘side of the old public road,
thence going in a westerly direction along the south- -

ern side of the said publie road, a distance of one

~ hundred and ninéty (190) feet, more or less, to a

‘point on the plan shown as the high water mark,

.thence in a southerly direction along said high water

mark, as shown on plan for a distance of about one
hundred and fifty-five (1565) feet, more or less, to &
point shown on plan where the line drawn from the
point on public road intersects the high water mark,

at a perpendicular distance of one hundred and sixty’

" (160) feet from eastern line of railway, thence in an
easterly direction along a line parallel to the centre
line of said railway for a distance of two hundred
and twenty-five (225) feet, more or less, to the line
of low water mark above mentioned, and thence
northerly following the said line of low water mark
- for a distance of one hundred and eighteen (118) feet,

more or less, to point of beginning; and the said

defendants claim that they have sustained loss and’

damage in respect of their- said estate and title in
the said lands and real property by reason of. the

N
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entry and taking of the said lands and real property,
and by reason of the construction and maintenance
thereon of the eaid railéva.y and by reason of other
lands of said defendants being injuriously affected.
by the said expropriation.”

The Cap Rouge Pier and Wharf Co. by their defence
admit the allegations in clause 3 of the 2nd paragraph
of the information. They also admit by paragraph 3 of
their defence as follows :—

¢ 2. The defendant, the Cap Rouge Pier, Wharf
and Dock Co., admits so much of the allegations of
the 8rd paragraph of the information as sets up its
claim to the whole of the property described in the
information, and further admits that the heirs of the
said Honourable Antoine Juchereau Duchesnay
claim to be the proprietor of that part of the pro-
perty described in the said 3rd paragraph, but the
defendant denies that the heirs of the said Honour-
able Antoine Juchereau Duchesnay are the pro-
prietors or have any claim to the portion of the said
land expropriated described in the 3rd paragraph of
the said information.”

That part of the property described in the 3rd para-
graph of the information is part of the bed of the river
Cap Rouge.

Moreover, as I have pomted out, if the lands in ques-
tion do not form part of the bed of the river Cap Rouge
but part of the bed of the river St. Lawrence, then the
title of the Cap Rouge Pier and Wharf Co. by prescrip-
tion would fail.

I am moreover of opinion that on the evidence adduced
before me the lands in question do form part of the bed
of the river Cap Rouge.

T am unable to accede to Mr. Stuart’s contention that
high water mark when the tide is at full height is to be
taken as the banks of the St. Lawrence, If this conten-
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tion were well founded then every river flowing into the
8t. Lawrence whose waters are raised by the tide would,
to the head of tide-water, form part of the St. Lawrence.
The SBaguenay, as faras Chicoutimi, and- numerous other
rivers would disappear. The effect of the tideis to back
up the waters of the Cap Rouge river and overflow the
lands in question.

The only question in my opinion is whether on the
evidence adduced before me, the claim of the Cap Rouge
Pier and Wharf Co., to the title of prescrlptlon ‘18 to be
maintained.

- The claim of the Cap Rouge Pler and Wharf Co. is in
their defence put as follows :—
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“T.The Cap Rouge Pler,Wharf and Dock Co. further |

represents that it is the proprietor of the whole of the
lands expropriated in the present case, and described
in the information herein, as well that part claimed
' .by the estate Duchesnay, as that part not claimed by
such estate, for having been in the open, public,
peaceable and unequivocal possession of the whole
thereof, as proprietor for more than thirty years prior
to the deposit of the plan by the Commissioners of
the Transcontinental Railway, and they allege that

any right which the Estate Duchesnay may ever )
have had to the land described in the 3rd paragraph

of the information, and set out in the statement of
defence fyled, if such estate ever did have any right

~ thereto, which is expressly denied, has been lost, and

a full and complete title to the said land acquired by

" the said company by the prescription of thirty years.” |

 The conveyance to,t the Cap Rouge Pier and Wharf Co.
(Exhibit D-28) is dated 29th November, 1850. On the
.14th October, 1823(Exhibit D-6) a conveyance was made
to William and Henry Atkinson by L. J. Duchesnay of
certain lands not including the 60/100 of an acre in ques-

tion. On the 27th November, 1828 (Exhlblt D-T7) a lease



124 EXCHEQUER COURT REPORTS. [VOL. XIIIL

1919 was executed by M. J. Duchesnay, of, among other lands,

' Tnuvaa the lands in question for 9 years from 1st October, at a

Tre  renial of £25 per annum. On the 16th September, 1840
Car ROVGE | Fxhibit D-8) a lease was executed by A J. Duchesnay
Waare Co. to William Atkinson of the lands in question for a term
e mor of 6 years at a yearly rental of £25. On the 4th Decem-
ber, 1846 (Exbhibit D-27) William Atkinson conveyed
certain lands to Forsythe and Stephenson. The lands in
question are not referred to in this conveyance, nor is
there any mention of the lease of 16th September, 1840,
which expired on the 16th September, 1846.

Mr. Flynn contended that Forsythe and Stephenson
obtained possession of the leased lands by virtue of this
conveyance, and cited certain articles of the Code to sup-
port his contention that the statute bad not commenced

.to run, no notice having been given, &e. Mr. Stuart on
the other hand contended that Forsythe and Stephen-
son never were in possession under the leage. In his
argument he places the commencement of his prescription
title in 1857.

In the view I take of the case it is unnecessary to con-
sider the points raised by Mr. Flynn. AsI have pointed
out the conveyance to the Cap Rouge Pier and Wharf
Co., was in 1850. They plead their possession

It is admitted by both counsel that thirty years adverse
possession is required to give title. No title by prescrip-

~ tion had accrued in 1877.

On the 215t June, 1877, James Bowen, jr., was the
manager of the Cap Rouge Pier and Wharf Co. On this
date the Duchesnay Estate could, so far as the evidence
before me shows, have ejected the Cap Rouge Pier and
‘Wharf Co.

On thie date the following letter was written to the
Honourable A. J. Duchesnay, enclosing $60 :—
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“ QUEBEC, 21st June, 1877 1010

“ Honourable A. J DucrESNAY, TH:IZ;NG
Quebec. SR

Sir,—Enclosed please ﬁnd cheque for $60 for use CﬁfERRiﬁE

of your interest in Cap Rouge river this year. Warr Co.

Can you oblige me by letting me know from old geazous for
deeds or otherwise where my line is between you 7tdsment.
and the property I bought on the Cap Rouge hill..

I would be willing to make all the fence at my
expense if you will be kmd enough to have the lines
hunted up.
' Yours obtly.,
(Sgd.) J. Bowa:\* Jr.
(Written across letters) :—

“ Received the sum of sixty dollars as mentioned
in the note, with the understanding that the naviga-
tion of the river is not to be prevented.

22nd June, 1877.

(Sgd.) AFxT J. DucHESNAY.

Another receipt sent :
' “A.J.DY
“In a few days I shall be able to give you the
description of the property Whlch the Messrs. Atkin-
_ son had at Cap Rouge.
In haste.
Yours truly,

(Sgd.) Axr. J. DuoassNav.” :
22nd June, °77..

~ The payment made was for the use of “ your interest
in the Cap Rouge river”’ this year.

His interest in the Cap Rouge river embraced the lands
in question. There is nothing to qualify this letter as to
what is included. |

Col. Forsyth gave evidence to show that what.the com-
pany had been leasmg were the waters further up the
river.

It is contended that under Article 1283 C. C. this
evidence was not admissible, not being in writing. In
any event it is of no importance as Col. Forsyth was

L
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testifying to facts occurring during his management. He
left the management in 1867 or 1868—was replaced as
manager by James Bowen, and on the death of James
Bowen, Amos Bowen succeeded as manager. Amos
Bowen died in 1892

It is in my view of the case unnecessary to consider
the question of the admissibility of the entries proved
by Larue.

After this letter of 21st June, 1877, and the receipt of
the rent, the Duchesnay Estate during the year 1877
could not have brought ejectment successfully on the
evidence adduced before me.

I think the prescription was interrupted. See Articles
2227-2242 et seq. See Walker v. Sweet, (1) Darling v.
Brown, (2). The ands were expropriated on the 23rd
May, 1906, before any title by prescription accrued.

I may mention that the latter part of the letter of 21st
June, 1877, has no bearing on the question in dispute.

I think judgment should be entered declaring the lands
described in the information vested in the Crown, and
that the Cap Rouge Pier and Wharf Co. is entitled to
recover from the Crown the sum of $89,200 with interest
thereon to the date of judgment, and the Duchesnay
Estate $800, with interest thereon to date of judgment,

The Crown should pay the costs of the defendants to
the date of trial.

The Cap Rouge Tier and Wharf Co. should pay the
Duchesnay Estate the costs occasioned by their contes-
tation. ' '

Judgment accordingly.

Solicitor for Plaintiff: E. L. Newcombe.
Solicitor for Duchesnay Estate : E. 7. Pacquet.

Solicitors for Cap Rouge Pier Co. : Pentland, Stuart &
Brodie. |

(1 21 L. C. Jur. 29. (2) 1 8. C. R, 360.
REPGRTER’S NOTE.—On appesal to the Suprgme Court of Canada this judg-
ment was reversed, 23rd December, 1910,
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I ToE MATTER OF

THE ATLANTIC AND LAKE SUPERIOR RAIL-
WAY COMPANY’S SCHEME OF ARRANGE.
"MENT; -
AND

THE NORTH EASTERN BANKING COMPANY,
Limited, a corporation incorporated under’the laws of
Great Britain, and having its registered office at.
Newecastle-on-Tyne, England.... ......... ...... PEIITIONER.

Schemeof Arra,ngement—nC‘mgﬁwnmtion —~Chreditor applying to fileclaim lony
after date of order of confirmation— Laches—Refusal of application by
Registrar—Appeal to Judge— Practice.

A Scheme of Arrangement between a Railway Company and its credi-
tors had been confirmed by order of Court after the company had com-
plied with all the requirementsof the statute and the rules of court made
thereunder, and afternotice given to all parties interested. Furthermore,
as the confirmation had been opposed, enrolment of the Scheme and the
order of confirmation was not made until the expiry of thirty days after
the date of the order confirming the Scheme, andafter notice of the said
order had been published in compliance with Rule 60 of the Rules and
Orders regulating the practice of the court. Following upon tliat new
proceedings were taken, and an order obtained, on behalf of the coin-
pany, for the sale of the railway, and it was sold thereunder. More
than fifteen months after the Scheme was counfirmed, by a judgment of
the court, although the fact of such confirmation had 'become known to
him some four months before he applied, a creditor of the railway
applied for an extension of time for uppea.hug from the judgment coun-
firming the Scheme.

The Registrar in Chambers, in view of the fm,ts above stated, refused the
creditor’s application.

Held, on appeal from the decision of the Registrar, that the application
wag properly refnsed.

THIS was a motion by way of appeal from a decision of
the Registrar in Chambers refusing an application for an
extension of time for appealing from a judgment of the

Court confirming a Scheme of Arrangement.
9 - ’ -
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11908 October 5th, 1908.

g

Tne The decision of the Registrar (L. A. AUDETTE, K.C.)

ATLANTIC

a¥p Lake was as follows.
SUPERIOR

Rwavy. Co.
THE REGISTRAR :

.
THe NoRTH .. o e
Eastery This is an application on behalf of the North Eastern

Bavkine Co. Banking Company, Limited, bearer of one hundred bonds
atomn of £100 each of the Atlantic and T.ake Superior Railway
—  Company and a creditor of the raid railway company to
the amount of £10,000, for an extension of time to appeal
to the Supreme Court of Canada from the judgment of
this court bearing date the 10th day of June, A.D. 1907,
confirming the Scheme of Arrangement herein between
the Atlantic and Lake Superior Railway Company and
the holders of £500,000 four per cent. first mortgage
sterling bouds issued by the company, upon the grounds
that the said North Iastern Banking Company only
became aware of the said Scheme of Arrangement and
of its confirmation in the middle of the month of October,
1907, and was thus unable to deposit its bands in the
hands of the Royal Trust Company, and get in exchange
therefor certificates of participation, as provided by the
said Scheme. :

Under The Erxchequer Court Act any party who is
dissatisfied - with any judgment of this Court is given
thirty days from the day on which judgment has been
pronounced to appeal to the Supreme Court of Canada.

The present application is made fifteen months and
sixteen days after the pronouncing of the judgment from
which the petitioner wishes to appeal, although it became
aware of the same about four .nonths after the delivery
of such judgment.

Now the present case is materially different from an
ordinary case wherein there is one plaintiff and one
defendant. Indeed, it is a matter where a railway, a
pub'ic utility,isinvolved, and where, besides the parties
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to the case, there are a number of creditors who have
been called and where a number of them appeared and
contested the proceedings ; and further where judgment
was duly given after considering the objections of the
several parties interested who have so appeared.

The proceedings taken herein for the purpose of arriv-
ing at a Scheme of Arrangement were so taken under
sections 285, and following, of The Railway Act 1908, 3
Edw. VII, chap. 58 (now re-enacted in The Railway Act,
chap. 87 R.8. 1906, secs. 365 and following). General
" Rules and Orders were under the piovisions of section

129
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289 (now sec. 368) duly made by the Exchequer Court

regulating the practice and procedure of the court under
the several sections of the Act dealing with Schemes of
Arrangement.

Now the Scheme of Arra,ngement in question herein
has daly confirmed after compliance with all the require-

ments of the statute and the Rules of Court made there-

under, and after ample notice had been given to all parties

interested, as will appear by the affidavit of Mr. J. .
deGalindez filed herein on this application. * And further, -

as the confirmation had been opposed, the enrolment of

the same was only made thirty days after the pronounce,

ment of the judgment confirming the same, and notices -
of the said judgment have been given in compliance with

the followmg rule of practlce of the court which reads as
follows :—

“19. Iftheorder for confirming a scheme is not opposed,
the Scheme and such order may be enrolled forthwith, If
the order is opposed notice of the order shall, at least once
in every week which shall elapse between the pronounc-
ing of such order and the expiration of thirty daysfrom the
pronouncing thereof, beinserted in the Canada G'ozeiteand
such two newspapers as shall have been appointed by the

Judge for the insertion of advertisements under the 14th- |

rule hereof. And such scheme and order shall not be
.9y
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1908 enrolled until the expiration of thirty days from the day

Tux  of the order having been pronounced, nor until the Canada

ATLANTIC . .
axp Laxs (fazette and the newspapers containing such notices are

SurEriok  produced to the Registrar.”
v, ‘We must therefore necessarily arrive at the conclusion

THE NoRTH .
Easters  that the Scheme was duly confirmed after all the require-

Baxxaxe o 1 ents of the law had been complied with.
Tegisimr.  Following the enrolment of the Scheme in the manper
7 provided both by the statute and the rules of court, an
action was taken in this court for the sale of the railway
and for the determination of the rights of the several
creditors upon the proceeds of the sale thereof.

By the several judgments delivered in that action the
railway was ordered to be sold and the rights of the
creditors—including the rights of the bondholders under
such scheme—were determined, and finally the railway
was duly sold in the course of S8eptember, 1908, and a cou-
veyance of the same duly executed to the purchasers.

Without going into the merits of the Scheme of
Arrangement itself—an enquiry which cannot now be
pursued under the circumstances—it may be well to say
that no error of judgment which would amount to a mis-
carriage of justice, or fraud has been either alleged or
shown. Indeed the Scheme is not attacked as bad or
vitiated by any irregularities, but only as unfair because
the petitioner having failed to comply with the provisions
thereof through the want of being aware of the same in
time, is not to-day in a position to exchange its bonds
for certificates of participation. It is its misfortune
not to have complied with its terms, and that is all. A
cautious holder of such bonds would have kept himself
au fait with the doings of the company. The majority
of the bondholders could not have done more than they
did, as they scrupulously complied with the lJaw. The
interest of the majorlty a8 prov1ded by tne Scheme must
prevail.
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The partlee attaekmg the. Scheme ‘to-day are eeekmg 1908
to come within its provisions and .share with the other A THE,
bondholders, who' complied with the Judgments of the ANT;AEAES
court, the benefits which-may be derlved from the Scheme I?@i;m(%ﬁ
itgelf, - : 4 o
TaR NURTH
Then, were leave to appeal given now itcould only be . FAbTmla
KIN J0.
given on terms, that is, upon the usual condition prece- ks

————n

and in the case wherein the sale of the railway was-
~ ordered. -And from a cursory 1nvest|gat10n it appears
‘ ’that the costs which would have to be paid under such’
circumstances would be perhaps over and above the
amount the petitioner Would nltlmately be ent1t]ed to
~ recover. ' :
There is here nothmg shown Why, ex debato Jjustitic,
this application should be granted and moreover were it
granted the very. party who is making the application

' ~ would not benefit by it, as the costs it would have to pay '

would likely  exceed the amount it would  ultimately
recover. This, however is not. said, and is not to be taken
as being the basic ground upon which reliance is placed -
in arriving at the final conclusion upon the present /’
application, '
Considering that the Scheme of Arrangement has come
before the court in a regular manner,and has been duly
enrolled in conformity with the provisions of the statute
and the rules of court made thereunder, and conmdermg
it has thus acqmred a quasi-statutory effoct under the
prowslons of sub-section 4 of section 287, where it is said -
that -after the enrolment of the Scheme its provisions
“ shall have the like effect as if they had been enacted by
Parliament”, and considering further.the- negligence of -
the petitioner in making its application over fifteen
- monthe after the pronouncement of the judgment, when
the same came to its knowledge four months after its

;

dent to pay all costs incurred up to date both in this case Iiffé}is‘{?aﬁwf_ -
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pronouncement, the application cannot be favourably
entertained.

A number of authorities have been cited pro and con.
Perhaps, however, the most importaut one cited by the
petitioner namely the case of In re Irish and North
Western Railway, (1) should not be cast aside without
some explanation. That case must obviously be distin-
guished from the present one, inasmuch as the Exchequer
Court has made general rules and orders in the manner
above mentioned, and in that the enrolment of the
Sheme has been duly made in compliance therewith,
while in the case cited such general rules had not becn
made, and question had arisen as to whether the enrol-
ment was perfect without such rules, considering that
such rules existed in England.

Moreover, if the present application were granted after
such & long lapse of time and after such very material
steps taken in the interval, there would be no finalty in
the judgments delivered by the courts of this country.
It is for such purpose that the legislature has placed upon
the statute book a limitation of time for appeals.

Under the circumstances the application will be dis-
missed with costs.

October 12th, 1908.

The petitioner having appealed to the Judge in Cham-
bers from this decision, the appeal was dismissed with
costs. |

Appeal dismissed.

Solicitors for the Petitioners: Campbell, Meredith,
McPherson & Hague.

Solicitors for the Atlantic and Lake Superior Railway
Company : McGibbon, Casgrain, Mitchell & Surveyer.

(1) Ir. R., 3 Eq. 190.
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In tHE MATTER of the Detition of Right of

HAVELOCK McCOLL HART.. .. eev....SUPPLIANT; | 1910

AND Sept. 16.

HIS MAJESTY THE KING . weveevn... RESPONDENT.

Railways-—Siding— Undertaling in mitigation of damages in prior Suit—-
tight of suppliant to maintain action.

In certain expropriation proceedings between the Crown and the suppli-
ant’s predecessor in title, the Crown, in mitigation of damages to
lands not taken, flled an undertaking to lay down and maintain a
railway track or siding in front of, or .adjoining, said lands and to
permit the then owner, ‘¢his heirs, executors, administrators, assigns
(and the owneror owners for the time beingof the said landand premises
orany part thereof and each ofthem) ¢‘ to nse the same for the purposes
of any lawful business to be carried on or done on the said lands or
premises.” By order of Court the suppliant’s predecessor in title was
declared to be entitled to the execution of such undertaking. The
undertaking was given in 1907, and at that timne the lands in question
were not being used for any particular ‘purpose. The Crown in
execution of its undertaking subsequently laid down a siding in front
of or adjoining the said lands. There was, however, a retaining wall
between the siding and such lands, and the Crown informed the soli-
citor of the suppliant on the 5th October, 1909, that *‘at any time
you may desire, we are prepareﬁ to open a way through this retaining
‘wall so as to give access to the siding in order that you may conduct
your business in the manner contemplated in the order of the Court ;”
but, although the suppliant presented his claim for damages on the
basis that the Crown had not given him a siding suitable for carrying
on a corn-meal milling business, at the time of the institution of the ‘
present proceedings nothmg had been done to utilize the property for
any particular business. . -

Held, that upon the facts the Crown had fully complied with the terms
of the undertaking mentioned, and that the suppliant had not made
out a claim for damages.

Quaere, Whether the suppliant had any right to take proceedings to com-
pel the execution of the undertaking by the Crown until the property
was occupied for the purposes of some particular business ?

2. Whether the suppliant would have any right to enforce a claim for
damages in view of -the fact that he had no ass:gnment of any such
-claim from his predecessor in title?
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PLTITION OF RIGHT seeking damages for the
alleged non-performance of an undertaking by the Crown
to furnish a railway siding.

Argument  The facts of the case are stated in the reasons for

of Counse!’,

. judgment.

June 7th and 8th, 1910,

The case was tried at Halifax, N.S.

W.B. A. Ritchie, K.C.and E. P. Allison, for the suppliant,
contended that the benefit of the undertaking ran with
the land, and that the suppliant, as devisee of the origi-
nal owner, had a right to bring action for the breach of
the undertaking. (Tutkv. Moxhay, (1); Cooke v. Chilcott,
(2) ; Heywood v. Bruriswick Soc. (3) ; London & S.W. Ry.
Co. v. Gomm, (4); Austerberry v. Oldham, (5) ; Spencer’s
Case, (6). Secondly as to the construction of the under-
taking, all the surrounding circumstances at the time it
was given have to be looked at, when the terms of the
document are, as here, ambiguous. (Phipson on Ewvi-
dence, (7) ; Gandy v. Gandy, (8); Bank of New Zealand v.
Simpson, (9); Waterpark v. Fennell, (10); MeDonald v.
Longbottom, (11) ; Attrill v. Platt, (12); Dominion Iron
& 8. Co.v. Dominion Coal Co.(13); Inglis v. Bultery,
(14); Krell v. Henry, (15). '

A track on a high level is not a track “in front of or
adjoining” suppliant’s land. Thirdly, it is open to the
suppliant to contend that as a commercial mill is a busi-
ness especially suited to the premises,.to refuse to give
him a siding suitable for carrying on such business is a

, breach of the terms of the undertaking. The evidence

(1) 2 Phil. 774. {8) L. R. 80 Ch, D, ¢7.
{2} L. R. 8 Ch. D. 694. (9) [1990] A. C. 182,
(3) I. R. 8 Q. B. D, 403, {10) 7 H. L. C. G61.
{4) L. R. 20 Ch. D. 562, {11) 1L E. & E. 983.

(5) L. R, 29 Ch. D, 750. (12) 16 8. C. R. 467 -
{6) 1 Sm. L. C., 10 ed., pp-72-89. (13) 43 N. 8. R, 132,
(7) 3rd ed. p. 538. (14) L, R. 3 A. €. 552

(15} [1903] 2 K. B. 749,
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shows that the property with a siding at low level would 1910
have a special value fora corn-meal business and would HAR’I
be worth $10,000, while with the siding at high-level 1t T Kiva,
would have no special value for such business. Argument
of Counsel.

R. T. MacItreith, K.C., and C. D. Tremaine, for the ——
respondent, contended that the undertaking in question
was & personal or collateral agreement or covenant- with
the suppliant’s predecessor in title, could only be taken
advantage of by him personally, and did not run with
the land. (Doughty v. Bowman (1); Lydford v. North
Pacific Coast Ry. Co. (2) ; Norcross v.James, {3) Bronson v. -
Coffin, (4). 'Where there is no privity of estate between
the parties, where they do not stand in such a
relation as lessor and lessee, the covenant is purely
collateral and does not run with the land. (Webb v.
Russell (6); Mygatt v. Coe (6); Hurd v. Curtis
(T)  Assuming that there was a breach of the
undertaking in the life-time ~of the suppliant’s
predecessor, the right of action on a personal covenant °
“broken in the life-time of the covenantee passes to the -
personal representatives and does not run with the land.
(Ricketts v. Weaver (8) ; Raymond v. Fitch (9). It is
-submitted that the covenant was not assignable, and fur-

ther that even if it was assignable, as it was not a coven-
" ant running with the land, it ought to have been
assigned. (Child v. Douglas, (10); Keats v. Lyon, (11).

As to the undertaking, it is clear and unambiguous

-when read in connection with the plan. It was an .
undertaking to lay-a siding in front of the land which >
would be reasonably convenient for the carrying on of
business thereon. There was no promxse to lay a track

at any particular level.

(1) 11 Q. B. 448. (6) 142°N. Y. 86.

(2) 92 Cal. 93. {(7) 36 Mass. 459,

(3) 140 Mass, 188, T (8) 12 M. & W. 718,

{4) 108 Mass, 180. {9) 2C. M. & R. 598,
‘ 3 T. R. 403. : (10) 2 Jur. N.S. 950,

(11) L. R. 4 Ch. 218.
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‘What the prenent case amounts to is simply this: The
suppliant in an action for damages for breach of an
undertaking, and with no prayer therefor in the plead-
ings, asks the court to reform the undertaking. It is
submitted that this cannot be done.

Cassers, J. now, (September 16, 1910) delivered
judgment.

This is a petition of right exhibited on behalf of the
suppliant claiming the sum of $10,000 as damages alleged
to have been occasioned to him by reason of the alleged
failure on the part of the Crown to perform a contract
entered into between His Majesty the King and one
Levi Hart, now deceased, the father of the suppliant.

The claim of the suppliant is thus stated :—

“That in a certain section in this Honourable Court
under The Expropriation Act (52 Victoria, chap. 13, of
the Acts of the Parliament of Canada) in which His
Majesty the King, on the information ot the Attorney-
General for the Dominion of Canada was Plaintiff and
the said late Levi Har:, deceased, was Defendant, His
Majesty the King for the purpose of reducing the amount
of compensation for the lands and premises of the said late
Levi Hart, deceased, expropriated by His Majesty the
King therein, and the damages arising therefrom, under-
took and agreed by the Honourable Allen Bristol Ayles-

. worth, his Attorney-General for the Dominion of Canada,

to lay and maintain a railway track connected with the
Intercolonial Railway Service of Canada, shown and
marked as ¢ AA’ on plan annexed to plaintiff’s exhibit 3
filed therein, in front of or adjoining the said lot or parcel
of land described in said paragraph one hereof, and to
permit the said late Levi Hart, deceased, his heirs,
executors, administrators and assigns (and the owner or
owners for the time being of the said land and premises
or any part thereof and each of them) to use the said
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track so to be constructed and maintained for the purpose
of any lawful business to be carried on or done on the
said lands and premises, which said undertaking or agree-
. ment was incorporated in the final order or decree granted

" and issued in the said action on the 22nd day of April,
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A D., 1907, and which said final order and decree is m ‘

the words and figures following .—

-

“ In the Exchequer Court of Canada, Monday the 32nd
day of April; A.D., 1907.

PRESENT 1——

The Honourable M&. Jugtice DUBBIDGE.
¢“ BETWEEN i

THE KING on the information of the Attorney-Geu-

eral for the Dominion of Canada, .

PLAINTIFF;
AND

LEVI HART,
DEFENDANT.

1. This action coming on for trial at the city of Halifax,
Nova Scotia, on the 19th, 21st, 22nd and 26th days of
January, A.D., 1907, before this court in the presence
of counsel for the plaintiff and the defendant, upon hear-
ing read the pleadings herein and -upou hearing the evi-
dence adduced and what wasalleged by counsel aforesaid,
and His Majesty the King having undertaken by the
Honourable Allen Bristol Aylesworth, His Attorney-
General for the Dominion of Canada, tolay and maintain
a railway track connected with the Intercolonial Railway

Service of Canada, shown and marked ‘ AA’ on the plan -

annexed: to plaintiff’s exhibit 8 filed herein, in front of or
adjoining all and singular that certain lot, piece or parcel
of land situate lying aund being in the city and county
of Halifax and Province of Nova Scotia. and more partic-
~ ularly described as follows,” &e. '
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The judgment then describes the lands now owned by
the Suppliant, and proceeds :—
“and to permit the said defendant, his heirs, executors,
administrators and assigns (and the owner or owners for
the time being of the said lands and premises or of any
part thereof and each of them) to use the said track so to
be constructed and maintained for the purpose of any
lawful business to be carried on ordone on the said lands
and premises, this court was pleased to direct that this
action should stand over for judgment and the same
coming on this day for judgment.”

Clause 4 of the judgment is as follows :—

“4. And this Court doth further order and adjudge
that the said defendant is entitled to the fulfilment and
execution by His Majesty the King of the undertaking
in the first paragraph hereof mentioned.”

The suppliant then claims as follows :—

“ That under and by virtue of the terms, conditions and
provisions of the said fina' order or decree and of the said
undertaking or agreement made and entered into by His
Majesty the King as aforesaid and incorporated in the
gaid final order or decree and referred to and set forth in
paragraph four hereof it was and became the duty of the
said Minister of Railways and Canals, and of the said
David Pottinger, as General Manager of the said Inter-
colonial Railway as aforesaid, and subsequently of the
said Michal J. Butler, David Pottinger, Ephraim Tiffen
and Frank P. Brady, as the Board of Management of the
said Railway as aforesaid, and of the other officers or
servants of His Majesty the King, as represented by the
Government of the Dominion of Canada, in charge of the
said railway, including the said railway yard and termin-
als at Halifax aforesaid, to lay and maintain a railway
track connected with the Interclonial Railway Service of
Canada, and to permit the persons entitled thereto,
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including your suppllant to'use the same in accordance
with the terms, conditions and provisions of the herein-
above mentioned final order or decree and of the said
_undertaking or agreement incorporated therein, but, not-
withstanding the said duty so cast upon them as aforesaid
under and by virtue of the terms, conditions and pro-
visions of the said hereinabove mentioned final'order or
decree, and of the said undertaking or agreement incor-
porated therein and entered into as aforesaid, and in
direct breach thereof, although a’reasonable time for so
doing has elapsed, and although requested so to do by

,
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your suppliant, the said Minister of Railways and Canals, -

and the said. David Pottinger, as General Manager of the
said Intercolonial Railway as aforesaid, and the said
Michael J. Butler, David Pottinger, Ephraim Tiffen and

Frank P. Brady. as the Board of Management of the said |

railway as aforesaid, and the other officers or servants
of His Majesty the King, as represented by the Govern-
ment of Canada, in charge of the said railway, including
the said railway yard and terminals at Halifax aforesaid,
have wholly failed, neglected and refused to lay and
maintain a railway track connected with the Intercolonial

Railway Service of Canada shown and marked as ¢ AA’

on the plan annexed to the plaintift’s exhibit 3 filed in
the said action between His Majesty the King on the
information of the Attorney-Gieneral for the Dominion of
Canada, as plaintiff, and the said Levi Hart, deceased, as
defendant, and referred to and set forth in said paragraph
four hereof, in front of or adjoining the said lot or parcel
“of land described in said paragraph one hereof, or any
.other track or tracks or at all as required by the terms,
conditions and 'provisions of the said hereinbefore men-
tioned final order or decree and of the said undertaking
or agreement incorporated therein.”

The suppliant further claims :—
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“That your suppliant has suffered loss and damage in
the sum of $10,000 and has suffered the aforesaid loss
and damage through and in consequence of the failure,
neglect and refusal and breach of contract of and by the
said Minister of Railways and Canals and the said David
Pottinger, as general manager of the said Intercolonial
Railway as aforesaid and the said Michael J. Butler,
David Pottinger, Epharim Tiffen and Frank P. Brady, as
the Board of Management of the said railway as afore-
said, and the other officers or servants of His Majesty as
represented by the Government of Canada, in charge of

.the said railway, including the said railway yard and

terminals at Halifax aforesaid, to lay and maintain a rail-
way track connected with the Intercolonial Railway Ser-
vice of Canada shown and marked as ¢ AA’ on the plan
annexed to Plaintiff’s Exhibit 3 in the said action between
His Majesty the King on the information of the Attorney-
General for the Dominion of Canada, as plaintiff, and the
eaid late Levi Hart, deceased, as defendant, in front of
and adjoining the said lot or parcel ofland described in said
paragraph one hereof in accordance with and as required
by the terms, conditions and provisions of the said herein-
above mentioned undertaking or agreement made and
entered into by 1lis Majesty as aforesaid.”

“Wherefore your suppliant therefore humbly prays that
he be permitted to bring suit in the Exchequer Court of
Canada for the recovery from Your Majesty of the sum of
$10,000 for the causes above mentioned, and that he be
awarded the said sum of $10,000 and costs by the judg-
ment to be rendered herein by the Exchequer Court.”

Voluminous evidence was adduced at the trial as to
the hest method of utilizing the premises in question
owned by the suppliant. '

It is beyond question that a siding has been construc-
ted located on the line “ AA,” as shown by the plan
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referred to in the judgment, and such siding is in front
of or adjoining the premises of the suppliant.

There is a retaining wall between this siding and the 1

premises of the suppliant, and it is contended that this
wall being higher than the rail of the siding would pre-
vent access to it. DPrior to the filing of the petition of
right and as far back as the 5th October, 1909, the soli-
citor of the suppliant had been notified by Mr. Butler in
charge of the railway, as follows : —

“ At any time that you may desire we are prepared to
open & way through this retaining wall so as to give

access to the siding in order that you.may conduct your-

business in the manner contemplated in the order of the
court.” :

On the 31st Decémber, 1908, the suppliant had written

to the chief engineer of the Intercolonial Railway as
follows :—

“ HarLirax, N.S,, Dec. 81, ’08. -

“Mr. W. B. Mackenzie,
Chief Engineer L. C. R,
' Moneton, N.B.

Dear Sir,—When the property on Water street was
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" taken by expropriation an award affixed by the Exche- -

quer Court in April, 1907, included an undertaking for
“the construction and operation of a siding along the front
of the remaining property, This siding it was expected
“would be ‘completed during 1907. Since the award in
April, 1907, we have had no use of the remaining pro-
perty awaiting the .use of the siding. Will you please
~ advise whether or not the siding is in condition to use
and give us permission to open your fence for access to
the siding. |
' "Yours truly, , _
Executor Est. LEVI HART,
(Sgd.) TI. McC. Hart.”
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At this time the suppliant made no complaint that the
siding as well as other tracks should be lowered about
eight feet so as to bring the siding to a level with bed
rock of the land in question.

The purpose for which the land was expropriated in
the former action against Levi Hart was the extension
of the yard accommodation of the Intercolonial Railway
at Halifax. The expropriation of those lands and of
parts of streets would have the effect of cutting oft the
lands owned by the suppliant from access to Water
Street, and the purpose of the undertaking was to guar-
antee to the occupiers of the lands in question a siding
or track for unloading and loading, and so give an inlet
and outlet for material and goods and also for products
manufactured in any buildings that might be erected on
the premises.

The views of certain witnesses as to values of property
sometimes vary much according to the circumstances of
the particular case in which they happen to be giving
testimony.

In this action the suppliant, Ilavelock McC. Hart, asks
for the modest sum of $10,000 for damages by reason of
not being furnished with a siding, he still retaining the

Jlands in question.

In the former action, tried by the late Mr. Justice
Burbidge in 1907, the present suppliant not then being
the owner of the property in question valued these lands
without a siding at a sum under $1,000. e stated,
referring to the property in question :—

“ We paid $7,000, because we wanted suﬂi(:lent ground
room for the plant. If we paid too much for it that is
our fault. But if T were buying this hole to day even
with a railway siding I would consider $2,500 all T
would want to pay for it if Icounld use it. As it is to-day
we could not use it under our plan.”
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A perusal of the evidence of the suppliant given in the
former action and set out in the transcript of his evidence
in this case satisfies me that his present contention that
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aladder track instead of a blind siding would be of geasons for

greater value, is an afterthought. I think from the
evidence adduced before me the blind siding is the
better, and this has been furnished. o

The claim put forward is a grossly exorbitant one.
The property is as it was in 1907, No purchaser has

Judgment.

been found for it. No excavation has been done on the

property. The question as to what the property would,

be used for with the rock bottom in the floor on the
lower part as a cellar, and the floor level with the siding
furnished, is one dependent on the nature of the business
to be carried on. To utilize the bed rock as the floor
would require a large amount of excavation and the
lower part would be damp and cut off to a great extent
from light and air unless not merely the siding in ques-
tion was lowered about eight feet, but the other tracks
as well to the east between the retaining walls.

The plan referred to in the judgment in the former
action (Exhibit No. 2 in this action) gives no levels of
the various tracks. It does show to the north and
between the various tracks and the property in question a
retaining wall, for what purpose if the tracks were not to
be elevated ? It never could have been in the 00ntemplation
of the parties that the whole arrangement of the tracks

in the yards of the railway—the levels of the various |

tracks—the numbers of the iracks—should be settled
forever.in the former action. All that the parties had
in mind was that siding accommodation should be fur-
pished and the location of the siding settled. The rail-
way had and has almost as much interest as the owners
in furnishing facilities for the handling of the freight.
The judgment in the former action does not contemplate

any particular kind of business to be carried on in any
R 11 _ .
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buildings to be erected. On the contrary it provides as
follows :—

“And to permit the said defendant, his heirs, execu-
tors, administrators and assigns (and the owner or owners
for the time being of the said lands and premises or of
any part thereof and each of them) to use the said track
8o to be constructed and maintained for the purpose of
any lawful business to be carried on or done on the said
lands and premises.”’

The present siding 1s constructed so as to be on a level
with North street, thus obviating any grade, and the
evidence is overwhelming, and in my opinion correct, in
favour of such a siding in lieu of one with a heavy grade.

The evidence on the part of the suppliunt is given
mainly with the object of proving that for a particular
business the bed rock could be nsed as a floor and a lower
siding than the one furnished be more advantageous.

Henry Flowers, the managing director of Levi Hart &
Son, expressly limits his evidence to the use of the pro-
perty for & corn mill business, He is asked as follows :—

“Tag Covrr :~~Now, you must have a cellar under-
neath this building? A. No.

THE Courr:—You would have no cellar at all?—
A. No.

Q. For any kind of business? A. Not for this busi-
ness I am ialking about.

Q. Take it for any other business, would you load from
your cellar or irom your first loor? A. You would load
from the first floor.

Q. If you have your cellar seven feet in height, and
you excavate it at the rear, the first floor would be almost
on the level of the track? A. It would be then.

Q. Is not that the way buildings are constructed? A..
Yes, but in our business there would not be any use for
a cellar.
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Q. But for some other business? A. But I am giviug

evidence on this business, that a cellar would not be of -

any use. . .
Q. There are other business purposes for which a cellar

would be used? A. But I can’t see what it would be

used for there. ' ~

Tae Courr: For most business purposes you would
build your cellar— you would want to heat your building
with a furnace, and you would want to store your coal
and all sorts of things—and ‘your cellar would be on a
level with the siding now? A. I don’t know. I am
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only giving evidence as far as my own business is con-

cerned. I will not tatk about anything else.”

James A. Calder, also in the cornmeal business, admits
that for a large number of industries a basement would
be required in which case the first floor is the one from
which the loading would take place. For these indus-
tries a siding sunk to the level of the bed rock would be
inappropriate besides havmg the disadvantage of a heavy
grade.

Arthnr E, Curren, also in the flour and cornmeal busi-
ness, admits that if the property was used for an industry
requiring a cellar the raised siding as at present would
be better. This witness also points out that even for a
cornmeal business if only the siding in question were
lowered and the other tracks not lowered there would be
no advantage.. He also shews what is apparent, that
even for a cornmeal business there is no disadvantage in
having the corn mill built up as far as the giding 1is
concerned. : -

The undertaking was not given with the view to a
siding for a cornmeal business. On the contrary the pro-
vision is as quoted before :—

“ And to permit the said defendant, his heirs, execu-
tore, administrators and assigne (and the owner or owners

for the time being of the said lands and premises or of
10%
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any part thereof and each of them) to use the said track
80 to be constructed and maintained for the purpose of
any lawful business to be carried on or done on the said
lands and premises.”

It must also be borne in mind that in 1907 no tracks
had been laid nor had the excavation been made.

I think the meaning of this undertaking is quite clear
and unambiguous. Bome common sense must be brought
into play in considering the case. Everyone knows how
a railway business is conducted, and the purpose which
a siding is intended to serve. I think the railway has
fully complied with their undertaking, and that no
reasonable ground of complaint exists.

Since the trial very able and exhaustive written argu- .
ments have been furnished as to whether a right of action
exists. I do not find it necessary to deal with these diffi-
cult and interesting questions, as on the facts I am of

. opinion that the suppliant fails.

I have grave doubts as to the right to compel the lay-
ing of a siding until the property is occupied. Further-
more, according to the evidence of the suppliant, the
retaining wall between the siding and the property was
erected in 1907, necessitating a raised siding, and it may
be the breach, if any there were, took place at that time,
snd the present suppliant suing for damages for a com-
plete breach the right to such damages may not have
passed to him.

His title to the property was aecquired in September,
1908. He hasno assignment of the claim for damages.
However, I do not decide these questions either for or
against the suppliant.

The petition is dismissed with costs.

Judgment accordingly.
Solicitor for suppliant: X, P. Allison.
Solicitor for respondent: R. T'. MaclIlreith.
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Ix THr MATTER of the Petition of Right of

EUGENE MICHAUD..................SUPPLIANT ; 1910
AND Oct. 3

HIS MAJESTY THE KING.............. . RESPONDENT.

Contract— Reaifway ties — Inspection — Inspector execeding authority in
respect of acceptance—Subsequent rejection of iies improperly accepted
— Right to recover price. '

The suppliant, in reply to an advertisement calling for tenders for ties for .
the use of the Intercolonial Railway, offered to supply ties to the
Crown for sach purpose. The Crown expressed its willingness to
purchase his ties provided they answered the requirements of the
specifications mentioned in the advertisement for tenders. D., an
inspector appointed by the Government, in excess of his a.uthorlby
and contrary to his instructions, undertook on behalf of the Crown
to accept ‘ties not up to the said specifications. On this becoming
known to the .Crown, I).’s inspection was stopped, and other persons
were appointed to re-inspect the ties, who rejected a portion of those
which D. had undertaken toaccept. The suppliant claimed the price
of the ties so rejected. :

Held, confirining the report of the Registrar, as referee, that the Crown
was not liable for the price of the tieswhich D., as inspector, wrong-
fully and in excess of his authority, had undertaken to accept.

T HIS was a case arising upon a claim against the Crown
for the value of certain railway ties alleged to have been

sold to the Crown for the purposes of the Intercolonial
railway.

The facts of the case appear in the report of the
Registrar, to whom the case was referred for enquiry and
report. '

August 31st. 1910,

The Reerstrar, L. A. AuDEITE, nled the following -
report :—- ‘

“The suppliant brought his petition of right to recover
the sum of $1,142.48, being the balance, as he alleges, of
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1910 an amount due under a contract entered into between the

Micuave  Crown and himself to supply the former with a quantity

Tux Kive, Of ties not exceeding 100,000, at the price of 86 cents

rerort of €ach for No. 1and 24 cents each for No. 2, and admittedly

ReITe®  in accordance with the specification filed herein as respon-
dent’s exhibit “ A ”. The action, the suppliant states
in hisevidence, is taken for the balance due under Dubé’s
inspection.”

“ After the suppliant’s tender had been accepted, as
shown by the correspondence produced herein, he
delivered ties at certain places to be inspected in com-
pliance with the terms of the Intercolonial Railway
specifications.” _

“The suppliant first objected to the ties being inspected
by an English speaking person, and to Mr. Hilliard, the
official inspector, suggesting some one else to do the
work.”

“ George Gallant, a section foreman, speaking both
French and English and who had already inspected ties,
was duly appointed. Again the suppliant objected to
this person on the ground that he would take too long to
inspect such a large quantity as the one in question, and
Gallant’s services were dispensed with.”

“William Fournier was the next appointee. Again
the suppliant objected to him. Fournier, however, began
to inspect, but the suppliant says he was too particular,
was taking too much time, and found fault with him
because he was measuring the ties. Indeed a person who
is not in the habit of inspecting ties will obviously take
longer than a person who is in the habit of doing so
daily. The official inspector should have made the first
inspection notwithstanding such protest.”

~ “When the suppliant objected to Fournier he sug-
gested X, Dubé, a section foreman at St. Moise. In com-
pliance again with his request Dubé was appointed, and
proceeded with the inspection, after having been called
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to Moncton and -given special instructions to inspect
according to the specifications of the Intercolonial Rail-
way. He tells us candidly he received instructions
to comply with the specifications, but that certainly he
did not follow them. He says he did not inspect
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according to the specifications, but according to his con-

science, a matter rather difficult to reconcile. He admits
having accepted about 150 ties less than 4 inches, 500 to
600 that were not 5 by 6, and 200 to 300 that were
‘crooked  Dubé says he neither speaks nor understands
Englizh, and therefore could not understand the specifica-
tions which are in the English language ; but that he had,
however, understood what concerned the quality of wood.”

“ Wm. Patterson contradicts Dubé on that point; and
says Dubé understood English and that he gave him
instructions in that language. Exhibit “B?” is a letter
written in the English language and signed by Dubé, and
Patterson says it is under the usual signature.”

“ It having been brought to the notice of the authori-
ties of the Intercolonial Railway that Dubé was taking a
quantity of ties which should not be accepted, he was at
once stopped, and Mr. Hilliard, the official inspector, and
Mr. Patterson, the roadmaster, were both instructed to
re-inspect the suppliant’s ties, already inspected by Dubé,
which they did. Mr. Burpee, the engineer of mainte-
nance, went over the ground and took notes of the re-in-
spection, and he considered it a fair inspection giving the
suppliant the benefit of every doubt, and he says the
inspection was not more severe than usual 28 made on
the 1. C. R., but if anything it was more lenient. Mr.
Patterson tells us Dubé had accepted ties that were too
short, too thick, rotten, crvoked, worm-eaten and too
thin. Mr. Hilliard says that Dubé took ties that were
not up to the specification and that were no good. This
withess says he was more lenient on this re-inspection
than usual, and even if he had originally made the
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inspection quite a number of the ties accepted on the
re-inspection would not have been accepted, and the
roadmaster even found fault with him for accepting ties
he should not have accepted. It having been hinted
and suggested, without any precision however, by some
witnesses, that in the course of the re-inspection, all the
suppliant’s ties had not been inspected. Mr. Hilliurd
states he inspected all the ties Dubé had already
inspected, and that Dubé and the section foreman
showed him the ties. Then as to the ties which had
been used between the two inspections, due credit was
given for them ;there cannot beany doubt as to that.
Take for instance, the ties mentioned by witness Laferte,
at Lac au Saumon, they must necessarily be the ones
mentioned by Hllliard, at page 183 of his evidence.”
“Then, at the trial, it has transpired that some of the
rejected ties on the re-inspection had been seen at differ-
ent stations or places, but there is no evidence that the
ties re-inspected by Mr. Hilliard were marked by him.
However, it was the suppliant’s fault if the ties went
astray after the re-inspection for neglecting to comply
with the specification, which says that *“if any such”
[not accepted] *‘ties are on the premises of the railway
“ they must be removed immediately after the inspec-
 tion, as the railway department will not be responsible
¢ for them.” The suppliant admits he did not remove
the rejected ties, and come what may with these ties,
after their rejection, the Crown is not liable therefor.”
“The review of all these facts brings us to the only
serious question of law involved in this case. The sup-
pliant contends that the Crown is bound by Dubé’s inpec-
tion, and that he should recover accordingly. It clearly
appears from the above that Dubé did not comply with
his instructions, that he acted without authority when
he did not inspect according to the specification, and
that therefore the Crown cannot be bound by his inspec-
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tion, under the well known legal doctrine that the Crown
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is not bound by the laches of its officers. This principle MicHavD
of law is too well known to be discussed here at any Tue Kixe!
length. (Burroughs v. The Queen (1).° The rule of 1aw geport of

that the Crown is nct liable for the laches or negligence
of its officers also obtains in the Province of Quebec,
except when altered by statute. Black v. The Queen (2).
See Audette’s Exchequer Court Practice (3), Then the
case of Boyd v. Smitk (4) is authority for the doctrine
that for acting without authority of law, or in excess of
the authority conferred upon him, orin breach of the
duty imposed upon him by law, an officer of the Crown
is personally responsible to anyone who sustains damages
thereby. Xven under the Civil Code P. Q. Arts. 1727
et seq. between subject and subject the principal is only
responsible towards third parties for the acts of his man-
datary done in the execution and within the powers of
the mandate.” , .

“This case is a true illustration of the principle that
too much leniency will inevitably create trouble. Had
the inspection of the suppliant’s ties been made in the
usual business way, disregarding the likes and dislikes of
the suppliant in the selection of an inspector—ecarried in
this case to an extreme point amounting to abuse—this
.case would not have come before the Court. '

For the reasons above mentioned the action should be
dismissed with costs.”

The suppliant appealed from the report of the Reglstrar |

September 30th, 1910.
The appeal from the report of the Registrar was now
argued before the Judge of the Exchequer Court.
L. St. Laurent for. the suppliant ;
F. H. Chrysler, K.C., for the respondent.

(1) 2 Ex. C. R. 293; 20 8.C.R. 420. (3) 2nd Ed. pp. 124, 159, 199.
{(2) 29 8. C. R. 693. ) {4) 4 Ex. C. R. 116.

Referee.
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1910 Mr. 8t Laurent argued that the Crown had become
Micuavn  bound to pay for all the ties that Dubé, the inspector,
e Kixe  had selected aud marked with the government marks.
Argument This was a taki.ng of possession of the ties by' the govern-

— " ment, and the inspectors subsequently appointed by the

government had no right to reject them. The suppliant
had no right to remove them when they bore the gov-
ernment marks, and so they were left where they were.
Then he contended rome of the ties inspected by Dubé
had not been reinspected and not paid for.

Mr, Chrysler contended that the Registrar was justified
in finding that Dubé had exceeded his authority 4n
undertaking to accept ties not up to standard, and the
Crown could not be held liable for them. He further
contended there was no evidence to show that the rein-
spection did not cover all Dubé had inspected. This
new theory is a mere afterthought.

Mr, St. Laurent, in reply, pressed the court to find
that the Crown was responsible for all the ties which
Dubé had marked, and from which ot her inspectors had
not removed his marks.

CasseLs, J., now (October 3rd, 1910), delivered judg-
ment.

Since the argument of the appeal I have read over the
evidence and the report of the Referee and the exhibits.

I think the Referee arrived at a correct conclusion from
the evidence adduced before him.

Mr. St. Laurent while placing forcibly before me his
objections on behalf of the suppliant to the finding of the
Referee, frankly conceded the view-point from which the
case should be considered.

He was quite right in my opinion. The real position of
the parties is as follows. Michaud had a certain number
of ties which he desired to sell to the Iutercolonial Rail-

" way. The Department was desirous of acquiring the ties
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if up to the requirements of the railway. Changes of the
inspectors took place at the request of Michaud. The
railway was not bound to take any ties. There was:no

contract requiring them to.purchase if up to a certain 4

standard. An offer is made that a certain number of ties
were ready for them if they chose to take them at a cer-
tain price. The railway wanted the ties. They, after cer-
tain persons had been objected to, sent Dubg, approved by
Michaud, to inspect the ties. He completely ignored his
instractions, and purported to accept on behalf of the Gov-

ernment ties not authorized by the scope of his employ..

ment. The Govérnment were not bound. A new selection
was made, and ties purchased. Itis clear from the evidence
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that considerable latitude was exercised on the part 6f the

employees of the railway in accepting ties that might
otherwise have been rejected, the officers being influenced

. by the fact that Dubé had accepted ties not up to the

requirements of the specifications. I think Michaud has
been fairly dealt with. Mr.St, Laurent who presented his
case with fairness, and at the same time with a consider-
able amount of ingenuity, ciaimed that at all events as to
the three piles of ties, counting in all*about 145 ties, the
suppliant should recover. This contention is based on
the argument that when Hilliard inspected [as counsel
used the phrase] three piles passed by Dubé had not been

inspected, and that these ties had been subsequently used

by the ra.llway
In the first place, the evidence is too loose to warrant

any finding in favour of Michaud in respect of such a

claim, Then, moreover, there is no appeal on this point.
The rules of Court require the grounds of appeal to be
given. I find no ground of appeal supporting this con-
tention; itisan afterthought. The appeal is based on the
contention that Dubé’s selection was final. The Referce
has arrived at a right conclusion. The appeal should be
dismissed with coste, and the action digmissed with costs.
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" Mrcuavp the adjournment on the 27th day of September, which I

Tae Kise, 11X 2t $10, to be set off pro tanto against the costs pay-
—_ _ able by him.
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Judgment accordingly.
Solicitors for the suppliant : Choquette, Galipeault & Cie.
Solicitors for the respondent ; Lapoinie & Stein.

A .
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In 1eE MATTER of the Petitions of Right of

JAMES W. JOHNSTON ... .. .c0rcoverr.. SUPPLIANT ;

AND
HIS MAJESTY THE KING...... e RESPONDENT;
' , AND
FREDERIC COUSE...uuururrrsmrnn.. SUPPLIANT;

AND -
HIS MAJESTY THE KING............. .RESPONDENT.

Commissioners National -Transcontinental Roilway — Contract—Services
connected with construction of Eastern Division—Disputed claim——
Petition of Right— Liability of Commsissioners.

A petition of right will not lie in the case of & disputed claim founded

upon a contract entered into with the Commissioners of the National
Transcontinental Railway for services connected with the construc-
tion of the Eastern Division of such railway. Under the provisions

of 3 Edward VIL chap. 71, the Commissioners are a body corporate, -

having capacity to sue and be sned on their contracts. Action, there-
fore, upon such a claim should be brought against the Commissioners
and not against the Crown.

THESE were cases arising upon two petitious of right
seeking payment for services alleged to have been ren-
dered by the suppliants to the Crown in connection with
the valuation of certain lands taken for the purposes: of
the National Transcontinental Railway.

October 28th, 1910.-

The cases now came before the court for the purpose
of argument of points of law before trial. The points
of law raised in both cases being identical, they were
argued together.

C. J. R. Bethune, for tne respondent, argued that the
suppliants were not employed by or on behalf of the

1910

Oct.

6,
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Crown, nor was the Crown liable for their remuneration.
(Cites sec. 22 of the National Transcontinental Railway
Act, 3 Edw. VII c. 71). The National Transcontinental
Railway Commissioners are a body corporate liable to be
gued on their contracts; and it was never contemplated
that the Crown should be liable on petition of right in
respect of matters controlled directly by the Commis-
gioners. The petitions set up no case for relief in this
court. (Cites Mation v. The Queen (1); Kimmitt v. The
Queen (2). :

J. Travers Lewis, K,C., for the suppliants, contended
that the Commissioners were merely constructing a cer-
tain portion of railway for the Crown. The Eastern
Division of the National Transcontinental Railway is 2
Government raillway. (Cites secs. 5 and 8 of 3 Edw. VII
c. 71). It is true the Commissioners are a body cor-
porate, but they are an emanation of the Crown and act
for the Government, which is responsible on their con-
tracts. The Commissioners are substantially in the same
position here as the Intercolonial Railway Commissioners
were in respect of that undertaking, and on their con-
tracts petitions of right were entertained.

[CasseLs, J. I think not. It would seem as if the
framer of the National Transcontinental Railway Act had
purposely used language to distinguish the positions of
the two boards.]

I submit there is no substantial difference between
them. (Cites Jones v. The Queen (8); Berlinguet v. The
Queen (4). The English cases do not help us, because
the various statutory boards there are differently con-
stituted.

I rely on Graham v. Commissioners of Queen Victoria
Niagara Falls Park (5). The case at bar is closely analo-
gous to that case.

(1) 5 Ex, C. R. 401. (3) 78. C. R. at . 57b.
(2) 5 Ex. C. R. 133. {4) 138, C. R. at p. 29.
(5) 28 O. R. at p. 12,
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[CassELs, J. Looking at sec. 22 of the Act, do you
think you could sue the Crown in the absence of the
certificate ?) : 1 '

The. plain meaning of Clause I of the agreement
between the railway companyand the Government, read
together with sec. 5 of the Act, fixes upon the Crown
liability for the lawful acts and contracts of the Commis-
sioners. The Commiesioners have no funds to pay with,
and it all comes round to the primary liability of the
Crown. ' (Cites Tait v. Hamilton (1) ; Tully v. Principal
Officers of Ordnance (2).

Myr. Bethune, inreply, contended that in any event the

Crown could not be liable until the -certificate of the’

Commissioners, under sec. 22 of the Act, had been
obtained ; and it was not pleaded. The present argu-
njent is proceeding on principles of demurrer, and the
suppliants must plead everything that will entitle them
to judgment. '

Cassers, J., now (October 6th, 1910) delivered jud'g-
ment. o ‘

Theseare two petitions of right instituted by two dif-
ferent suppliants, The petitions are for the recovery
against His Majesty the King of compensation for ser-
vices claimed to be due under the circumstances detailed
in the petitions. The services are of a similar character
‘in each case, the amounts only differing, and the petitions
are framed in identical language except as to amount. I
will set out the petition in the Johnston case :— ‘

¢1, The Commissioners of the National Transcontinental
Railway, hereinafter referred to, were constituted under
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the Dominion Act of 1903, 8 Edward VII, chapter 71, .

- being an Act respecting the construction of a National
" Transcontinental Railway, and Acts amending the same.

(1) 6 U. C. Q. B. (0. S.) 89. . 29)5U.C.Q B.&.



158

1910
R
JOHNSTON

v
Tue King.

EXCHEQUER COURT REPORTS. [VOL. XIIL

“ 2. On the 18th day of January A.D. 1909, your sup-
pliant was, on behalf of Your Majesty, employed by the
said Commissioners of the National Transcontinental

Reasons for 1allway to inspect and make a valuation of the several

Judgment,

lands and properties which the line of the eastern division
of the National Transcontinental Railway would cross,
through the city of St. Boniface, in the province of
Manitoba, and to report on the same, giving a separate
valuation for each piece of land so to be crossed.

“8. Your petitioner duly accepted eaid employment
and undertook the work ; and, on or about the 13th day
of April A.D. 1909, your petitioner fully completed the
work of valuing the said lands and properties and reported
thereon to said Commissioners. |

“4. The amount of your suppliant’s charges or com-.
pensation for so valuing said lands and properties and for
making said report, is $10,880, your suppliant’s account
for which was duly rendered to the said Commissioners
for Your Majesty.

5. Thesaid charges or compensation of your suppliant
are based on a percentage of 2} per cent. upon the total
valuation of the lands and properties so inspected and
valued by your suppliant as aforesaid.

“ 6. The amount so claimed by your suppliant is a fair,
reasonable, and just charge or compensation for the work
so done by your suppliant; but your suppliant has not
been paid said sum, in whole or in part, by the said Com-
missioners on behalf of Your Majesty, for or in respect
of the said work and labour so performed by your sup-
pliant as aforesaid ; but the whole amount remains due
and owing to your suppliant.”

Your suppliant therefore humbly prays :—

*“1. That Your Majesty or this honourable court may

. direct payment to your suppliant of the said sum of

$10,880.
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« 9, That your suppliant may liave judgment for the said
surn of $10,880 and interest, as money due and owing to
your suppliant by Your Majesty for work and labour r
performed, at request as aforesaid, by your suppliant for
Your Majesty. ' :

“3. That your suppliant may be awarded the costs of
this petition, and of any further proceeding taken in
assertion of the claims herein contained.

¢4, And that your suppliant may have such further
and other inquiries had and taken, and relief granted, as
to this honourable court may.-seern meet.”

To each petition the respondent filed a defence denying
the allegations in the petition ; and by this defence pleaded
as follows :(— ,

“ The respondent objects that the petition of right
discloses no cause of actionagainst the respondent in that
no facts are alleged establishing any liability upon the
respondent for the obligations of the Commissioners
referred to in the petition of right.”

Under the rule of court a direction was made for the
argument of the question of law raised by the defence.

‘The allegations in the petition were accepted as admitted
for the purposes of the argument of the legal question.

The statutes relating to the National Transcontinental
Railway were referred to. The arguments of counsel pro-
ceeded on perhaps broader lines than necessary for the
consideration of the question of law, but it was desired to
have my opinion on the question whether or not, a ‘claim
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being disputed for services performed by a valuator under -

a contract with the commissioners created by the statute,
an action should not be taken against the corporate body,
the commissioners, to have the claim ascertained.;

The contention of counsel for the suppliants is that
under the statutes the commissioners act as agents for

the Crown, and that the Crown is directly liable for dam- -

ages for a breach of contract entered into between the
eupplmnt and the commissioners.

ﬁ

]
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Counsel for the Crown argue that before the Crown
can be called upon to pay such a claim, such claim must
be “approved by the Commissioners and certified by the

Reasons for Chairman,” and then only if a sufficient appropriation has

Judgment,

been made by Parliament for the purpose.

The case was very fully argued, and a great number
of authorities, some of which I will refer to later, were
cited.

It is not necessary to consider the terms of the statute
4 Ed. VII, cap. 24, and the agreement referred to, as
there is nothing contained  affecting the question before
the court. '

The statute 8 Ed. VII, Cap 71, * An Act respecting
the construction of a National Transcontinental Railway ”
was assented to 24th October, 1903. It confirms the
agreement set out as a schedule to the statute. This
agreement bears date the 29th July, 1903, and is made
between His Majesty the King, acting in respect of the
Dominion of Canada, and the Grand Trunk Pacific Rail-
way Company. It recites as follows :—

* 'Whereas, having regard to the growth of population
and the rapid development of the production and trade
of Manitoba and the North-West Territories, and to the
great area of fertile and productive land in all the pro-
vinces and territories as yet without railway facilities,
and to the rapidly expanding trade and commerce of the
Dominion, it is in the interest of Canada that a line of
railway, designed to secure the most direct and economi-
cal interchange of traffic between Eastern Canada and
the provinces and territories west of the great lakes, to
open up and develop the northern zone of the Dominion,
to promote the internal and foreign trade of Canada, and
to develop commerce through Canadian ports, should be
constructed and operated as a common railway highway
across the Dominion from ocean to ocean, and wholly -
within Canadian territory.”
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It provides by section 5 as follows :— - E’LQ

“5.. The said Eastern Division shall be constructed by, Jomwsron
and at the expense of the Government, upon such loca~ Trs Kixe.
tion and according to such plans and specifications as it geneons for
shall determine, having due regard to dlrectness eagy ’UEmen
gradients and favourable curves.’ :

Section 7 is as follows :—

“7, In order to ensure, for the protection of the company
a8 lessees of the Eastern Division of the said railway,
the economical consiruction thereof in such a manner
that it can be operated to the best advantage, it is hereby:
agreed that the specifications for the construction of the
- Eastern Division shall be submitted to, and approved of
by, the company before the commencement of the work,
and that the said work shall be done according to the
said specifications and shall be subject to the joint super- -
vision, inspection and acceptance of the chief engineer
appointed by the Government and the chief engineer of '
the company, and in the event of differences as to the
specifications; or in case the said engineers shall differ as
to the work, the questions in dispute shall be determined
by the said engineers and a third arbitrator, to be chosen
in the manner prov1ded in paragraph four of this agree-
ment.”

Section 8 is as follows

8, The construction of the said Eastern Division shall
be commenced as soon as the Government has made the
surveys and plans and determined upon the location
thereof and shall be completed vnth all reasonable des-
patch’

Section 15 is as follows :—

«15. The expression ¢ cost of construction’ in the case
of the Eastern Division, shall mean and include all the
. cost of material, supplies, wages, services and transporta-

~ tion required foror entering into the construction of the

said Hastern D1v1smn and all expendltq)re for right of
134
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way and other lands required for the purposes of the rail-
way and for terminal facilities, accommodation, works
and damages and compensation for injuries to lands and
for accidents and casualties ; cost of engineering, main-
tenance, repairs and replacement of works and material
during construction and superintendence, book-keeping,
legal expenses, and, generally, costs and expenses occa-
sioned by the construction of the said division, whether
of the same kind as, or differing in kind from, the classes
of expenditure specially mentioned, including interest
upon the money expended ; the interest upon such outlay
in each year shall be capitalized at the end of such year,
and interest charged thereon at three per cent. per annum
until the completion of the work and until the lessees
enter into possession under the terms of the said lease ; and,
for the purposes of this agreement, the amount of such
cost of construction, including the principal and all addi-
tions for interest, to be ascertained in manner aforesaid,
shall, on completion, be finally determined and settled by
the Government upon the report of such auditors, acecount-
ants, or other officers as may be appointed by the Govern-
ment for that purpose.”

Section 20 of the agreement contains the provision for
leasing the Eastern Division when completed.

Tt is obvious that the construction of the Eastern Divi-
sion is a work of large magnitude and that a special
enactment would be required in order that the right-of-way
be acquired, the necessary valuations for land arrived at,
the railway constructed, and the conditions of the a-
greement performed.

It becomes necessary to consider the various clauses of
the statute 8 Ed. VII, chap. 71.

By clause 2 the agreement is confirmed and made le-
gally binding upon His Majesty and the railway.

Section 9 of the statute reads as follows : —
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“9. The construction of the. Eastern Division and the

~ operation thereof until completed and leased to the com-

pany pursuant to the provisions of the Agreement shall
be under the charge and control of three Commissioners,
to be appointed by the Governor in Couneil, who shall hold
office during pleasure, and who, and whose successors
in office, shall be a body corporate under the name of
The Commissioners of the Transcontinental Rallway and
are hereafter called ‘the Commissioners’.”

Reference niay be had to the Interpretation Aect (1),

- sec. 34, sub-sec. 80,

The corporate body thus created can sue and be sued,
Section 10 of the statute provides that the Governor in
Council may appoint a- Chief Engineer for the Eastern
Division. This section reads as follows :—

“10. The Governor in Council may appoint a secre-
tary to the Commissioners, who shall hold office during
pleasure, and may also appoint a chief engineer for the
Eastern Division, who shall hold office during pleasure,
and who, under the instructions of the Commissioners and
subject to the provisions of the Agreement,shall have
the general superintendence of the construction of the Eas-
tern Division.” '

Section 11 is.as follows :— «

- “11, The Commissioners nay appomt and employ
such engineers (under the chief engineer), and such sur-
veyors and other officers, and also such servants, agents
and workmen, as in their discretion they deem necessary
and proper for the execution of the powers and duties
vested in them under this Act.”

Section 15 is as follows :—

“15. The Commissionérs shall have in respect to the
Eastern Division, in addition to all the rights and powers,
conferred by this Aect, all the rights, powers remedies
and immunities conferred upon a railway company

(1) R. 8. C. 1906,
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1910 under T'he Railway Aect and amendments thereto, or un-

S

Jomxstox  der any general Railway Act for the time being in force,

THE gf{ma. and the said Act and amendments thereto, or auch general

reasons for tailway Act, in so far as they are applicable to the

JuasIent eaid railway, and in so far as they are not inconsistent
with or contrary to the provisions of this Act, shall be
taken and held to be incorporated in this Act.”

Section 18 is as follows :—

¢18. No money shall be paid to any contractor until
the chief engineer has certified tha: the work for or on
account of which it is claimed has been duly executed
and that such money is due and payable, nor until such
certificate has been approved by the Commissioners.”

Sections 25 and 26 are as follows :—

“25. The Commissioners shall from time to time, as
moneys are required for payment for work or services in
the construction of the Eastern Division, issue and deposit
with the Minister of Finance and Receiver-General a

~ debenture of the Commissioners in an amount sufficient to
cover such payments, which debenture shall bear date the
day on which it isissuedand shall be repayable in fifty years
from the Ist day of July, 1503, and in the meantime shall
bear interest at the rate of three percent. per annum pay-
able half yearly on the first days of January and July in
each year.” - ,

“26. The debentures so issued shall be in such form as
the Governor in Council approves, and the Commissioners
may issue them as provided by the next preceding section
and such debentures when issued, and the interest there-
on, shall be a first lien and charge upon the Eastern
Division, and upon all revenue and income derivable there-
from by the Government or by the Commissioners after
payment of all necessary charges by the Government or
by the Commissioners for the maintenance or running
thereof : Provided always that nothing herein shall make
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the Commissioners personally liable for the payfnent of
the principal or interest of any such debenture.”
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Under these two latter sections the Commissioners Tur Ksa.
issue debentures for such amounts as are required for pay- Reasons for

ment for work or services in the construction of the East-
ern Division, and these debentures form 2 ﬁrst charge on
the Eastern Division.

Reference may be made to cla.use 15 of the ‘Agree-

ment which.declares the meaning of the term ‘“cost of
construction.” It includes “all costs of services and all
expenditures for right-of-way and other lands required”
&e. . '

As stated, sections 95 and 26 of the statute authorize
the Commissioners to issue the debentures and these
become a first charge on the Eastern Division,

These debentures apparently are issued for the purpose

of giving the Government a first charge, and possibly to -

to assist in séttling the amounts due when the rental is
ascertained as provided by the Agreement. The deben-
tures are to be deposited - with the Minister of Finance
and Receiver-General. The monies for payment have to
be provided by the Government,.

Safeguards are provided in the public interest, as by
gection 18, which reads as follows :—

¢« 18. No money shall be paid to any contractor until
the chief engineer has certified that the work for or on
. account of which it is claimed bas been duly executed

and that such money is due and 'payable, nor until such

certificate has heen approved by the Commissioners.”
Sections 22 and 23 of the statute are as follows :—
%22, The Minister of Finance and Receiver-General

may, on the recommendation of the Minister of Railways

and Canals, from time to time pay such claims and

accounts for work done or services performed in the con-

struction of the Eastern Division as have been approved
by the Commissioners and certified by the Chairman :

.

J udgmen
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1910 Provided, however, that no money shall be so paid until .

Jounsrox @ sufficient appropriation has been made by Parliament

THE Tf{mc}. for the purpose. ”

geasons for - 28. The Governor in Council may, in addition to the

JulEm™™ sums now remaining unborrowed and negotiable of the
loane authorized by any Act of Parliament heretofore
passed, raise by way of loan such sum or sums of money
as are required for the purpose of making any payment
on account of the said work as provided by the next pre-
ceding section.”

In the numerous authorities cited the principle laid
down in the case of Mersey Docks ete. v. Gibbs (1) is
followed.

As stated in Sanitary Commission of Gibraliar v. Orfila
(2) the rule is * that in every case the liability of a body
created by statute must be determined upon a true inter-
pretation of the statutes under which it is created.”

In the case in question, having regard to the provisions
of the statute and the agreement, I am of the opinion
that while the funds are to be furnished by the Govern-
ment, nevertheless payments can only be recovered after
the approval of the commissioners and the certificate of
the chairman,

The commissioners make the contract. They are

o given very extensive powers. It would be difficult to
carry on the business of the Commission if all claims had
to be brought in the Exchequer Court by petition of
right.

If the suppliant obtained judgment against the com-
missioners, although it might be no execution could
issue, I have no doubt the commissioners would give the
necessary certificate to enable the suppliant to obtain
payment, or could be compelled to do so.

(1) L. R.1E. &1. App. 93. (2) L. R. 15 A, C. 408.
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A case to my mind very much in point is Grakam v.
His Majesty’s Commissioners of Public Works and Build-
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ings. (1) Ridley, J. there deals with the general prin- Tus Kive.
ciples affecting contracts made by agents. At page 788 gea.ons for

he says :— _
“It might be, therefore, that from the rurrounding

Judgment.

circumstances of the case now before us we ought, to con-

clude that the defendants were contracting as servants of
the Crown only; but all the facts point, I think, in the

opposite direction, It is a case far removed from either

of the two authorities I have mentioned. The Commis-
sioners of Works make these contracts, in the course of
their duty, in all parts of the country in respect of works
required for His Majesty’s Government. I think the
true inference is that they make them in their own cap-
acity. There is nothing like the special appointment in
Dunn v. Macdonald (2) ; nor is there any such relation
be'weenthe commissioners and the contractoras existed
between the defendant and the plaintiffin Gidley v. Lord
Palmerston (8). I think this is a case in which the
defendants have expressly contracted for themselves.
If judgment be given against them when the action is
tried, the judgment will, I suppose, be satisfied out of
the funds granted by Parliament. Lindley, L.J’sjudg-
ment In re Wood’s Estate; ex parte Her Majesty’s Come
missioners of Works and Buildings (4) shows the
way he regarded the position of the c¢ mmissioners

in that case. He said (8L Ch. D. at p. 621) :—*No’

authority has been cited to show that this particu-
lar corporation, inzorporated by the Act of 1855 for cer-
tain public purposes, is to be treated as the Crown, and
there is no ground for holding that a corporation specially

incorporated in this way is inthe same position as regards -

costs as the Crown. It is true that the precise pont

(1)-(1901) 2 K. B. 2 781. - (3) 3B. & B.275; 2¢ R.R. 668.
(2} (1897) 1 ). B. 401. (4) 31 Ch. D. 6€7.
3 \
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}_2,1_(,} here did not arise in that case, for the decision turned on
Jounsrox the 18 and 19 Vict. ¢. 95, and the Lands Clauses Act,
THE’{{ING, which it incorporated. It was held that the commis-

Reagons for Si0ners were bound by the pi‘ovisions as to costs in the

Judgment. incorporated Act. But the objection was taken that the
Crown would not be bound to pay costs and it was dealt
with by saying that there was no ground for saying that
such a corporation, specially incorporated in this way, is
in the same po-sition as the Crown.”

And Phillimore, J., 2t page 789 :

“I am of thegame opinion; but I prefer to put my
judgment upon a somewhat different ground. I think
the Attorney-General rightly treated this case as depend-
ing upon whether or not the principle applied that a
servant of the Crown as such cannotbesued. The Crown
cannot be sued ; and, that being 3o, neither can the subject
take action indirectly against the Crown by suing a
servant of the Crown upon a contract made by the servant
as agent for the Crown. A Crown servant making a con-
tract for the Crown is no more liable than any other agent
making a contract for his principal. But for facilitating
the” conduct of business it is extremely convenient
that the Crown should establish officials or corporations
who can speedily sue and be sued in respect of business
engagements without the formalities of the procedure
necessary when a subject is seeking redress from his
Sovereign. It is desirable for the proper conduct of
business that persons who contract with the Crown for
business purposes should have the same power of appeal-
ing to His Majesty’s Courts of Justice against a miscon-
struction of the contract by the head of a department as
any subject might have against his fellow-subject. For
that purpose the Crown has, with the consent of Parlia-
ment, in certain cases established certain officials who are
to be treated as agents of the Crown but with a power of
contracting as principals, The Secretary of State for
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‘War and the Poshmaster-GenEral are known instances of
this. Apparently the Commissioners of Woods and
Forests are also an instance ; they are a corporation incor-
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porated for that purpose. There seems, t00, t0 be N0 gegsons for

~doubt that for certain purposes the Commissioners of
‘Works and Public Buildings are liable to be sued. So,
under the Merchant Shipping Act the Legislature has
appointed a public official who may be sued for torts—
not for his own tort, but for the tort possibly of the
President of the Board of Ti‘ade, or of some official at a
geaport, in detaining a ship as ugseaworthy which in fact
- was not. In such cases the remedy is really sought
against the Crown, and the judgmentis declaratory only.
No execution can follow upon it because there are no
moneys out of which damages can be paid except moneys
provided by Parliament for the purpose. The procedure
amounts to obtaining a decision inthe nature of a decision
upon a hypothesis namely, if the person sued “were a
subject, what would be the decision of the Court on the
case brought against him ?” '

And again at page 791 :— :

“ Now, the only question for ugis whether the Commis-
sioners of Public Works and Buildings are not of the class
of persons well described by Lindley, L. J. in Dizon v. Far-
rer (1) as a *nominal defendant sued as representing one
of the departments of the State’. Thereis no reason in prin-
ciple why they should not be. As I have pointed 6ut, there

is nothing derogatory to the Crown, and thereis very great
convenience, in the establishment of such bodies, - The
mere fact of their heing incorporated without reserva-
‘tion confers, it seems to me, the privilege of suing and
liability to be sued. Having regard to the facts that
they are made a corporation, that there is no restriction
with respect to them which would prevent their being
subject to the ordinary incidents of a corporation, and

(1) (1886) 17 Q.B.D. 658 ;18 Q. B.D. 43. '

Judgmen.
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1910 that in fact they have beeh sued in cases where their
Jom;')STON powers have been specially derived from certain Acts of
Tur Kxe. Parliament, I see no reason for holding that their liabi-
neasoun rov ity to be sued is restricted to cases coming under those
Telement Acts. I think that they have a general liability to be

sued for the purpose of obtaining a decision, although, of
course, no execution can go against them because their
property (if they have any, and probably they have not)is
Crown property, as was the case in Reg. v. McCann (1)
and the judgment against them would have to be satis-
fied, if at all, out of moneys provided by Parliament for
that purpose.”

The case of In re Wood’s Estate, ex parte Her Ma-
Jjesty’s Commissioners of Works and Buildings (2) is also
an important decision of the Court of Appeal.

I have read with a good deal ot care the cases cited
before me. They all are decided on the particular statu-
tes, and the facts ate different.

One case not cited, McDougall v. Windsor Walter
Commissioners, (3) bears on the question. I do not think
this case, however, governs. In that case the decision
was based upon the ground that the contract there sued
upon was wltra vires and not binding,

I think judgment should go in favour of the Respon-
dent in each case, dismissing .the petitions with costs,
including the costs of this hearing.

If the suppliants think they can better their position
by amendment, and if I have jurisdiction to allow an
amendment, I would give them leave to amend. This
can be spoken to at any time in Chambers,

Judgment accordingly.

Solicitors for J. W, Johnston : Elliott MacNeil & Deacon.
Solicitor for F. Couse: Elliott, MacNeil & Deacon,

Solicitor for the Crown : H, 4. Robson.

(1) L. R. 3Q. B. 677. (3) 27 Ont. App. Rep. 566; 31 8.
(2) T.. R. 31 Ch. D. 667. C. R. 826.
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, . AND
JANE MARY JONES....oc.oooovoe..... DEFEXDANT.

National Transcontinental Railway— Lands taken by Commissioners—Com-
pensation—Arbitration—Jurisdiction of Ewnchequer Court—Construc-
tion of statutes.

Section 13 of 3 Edw. VII c. 71, reads as follows :-—

“The Commissioners may enter upon and take possession of any Iands
required for the purposes of the Eastern Division, and they shall lay
off such lands by metes and bounds, and deposit of record a descrip-
tion and plan thereof in the office for the registry of deeds or the
land titles office for the county or registration district in which such
Iands respectively are situate ; and such deposit shall act as a dedica-
tion to the public of such lands, which shall thereupon be vested in
the Crown saving always the lawful claim to compensation of any
person interested therein,”

Held, that, under the terms of section 15 of the above Act (read in con-
nection with the provisions of The Railway Adet, R.S. 1906, c. 37),
when lands have been taken and become vested in the Crown as pro-
vided 'by section 13, and the Commissioners cannot agree with the
owner thereof as to compensation for the same, such compensation
must be ascertained by a reference to arbitration, and not by pro-
ceedings taken in the Exchequer Court for such purpose.

National Transcontinenial Ry.; Ex p. Bouchard, 38 N. B. R. 346, not

. followed.

THIS was a case arising upon an information for the
expropriation of certain lands required for the purposes
of the Eastern D1v151on of the National Transcontmental
Rallway

October 11th, 1910.
J. F'riel, for the plaintiff’;
W. B. Chandler, K.C., for the defendants,

The case having been called for trial at a sittings of
the court in 8t. John, N.B., the learned judge intimated
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1910 to counsel that before proceeding with the evidence he
Tue Kivo  desired to have the question of the court’s jurisdiction to
Joxs.  entertain the case argued. On motion of counsel for the
plaintiff, counsel for the defendant consenting, the case
wag withdrawn from the docket, until the question of

jurisdiction was argued and decided.
October 28th, 1910.

E. L. Newcombe, K.C., for the plaintiff, now argued.
the question of jurisdiction. The defendants were not
represented on the argument.

Argument
of Connsel.

Mr. Newcombe: The court, under the provisions of
sec. 20 of The Exchequer Court Act, has undoubted juris-
diction to hear the case unless such jurisdiction is affected
by the provisions of the National Transcontinental Rail-
way Act, 3 Edw. VII, chap. 71. If by that statute the
legislature has shewn a clear intention to create a special
tribunal for the trial of these railway claims, then it must
be in such tribunal and not here that compensation must
be sought. But, I submit, no such intention is shewn by
the statute.

[Cassers, J: The Expropriation Act does not apply to
this railway, and if I entertained the information upon
what basis could I assess compensation ? |

The court will administer its ordinary and proper pro-
cedure in a case where it is seized of jurisdiction. This
is property taken for a public purpose, and the Crown
must make compensation therefor in its court. (Feather
v. The Queen.) (1)

[CasseLs, J: The statute says 1t ruvst be a **lawful
claim” to compensation. Tt can only become a “lawful
claim” by first being ascertained by the method laid
down in the general Railway Act of 1906.]

'The court in any event may make a declaratory order.
(Cites, Rules 2 and 3; Chapelle v. The King.) (2). The

(1) 6B.&8., 204 (2) 7 Ex. C. R. 414,
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information in this case alleges that the Commissioners

have entered upon and taken the lands in question, and

that they are vested in His Majesty; therefore, the pro-
~ visions of sec. 13 of the National Transcontinental Rail-
way Act apply, and compensation ought to be declared,
The court ought not to refuse to make.such declaration
when the Attorney-General asks that it be made. .
. [CassELs, J: Suppose I entertain the case, what rule
am I to apply as to offsetting the enhancement of value
by reason of the work constructed, is it to be the rale in
the Expropriation Act or that in the general Railway
Aet 2)

I submit that you have to regard the case as an ordin-
ary expropriation where the lands are vested in the
Crown, asthe T'ranscontinental Ry. Act expressly provides.
If that Act clearly provided a special tribunal, there would
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Argument
of Counsel,

be an end of the matter, but that Act only invokes the -

provisions of the Railway Act “so far as they are appli-
cable” (Sec. 15). The last part of section 15 is only an

amplification of the language of the first part cloth-

ing the Commissioners with the powers of a railway com-
" pany. The provisions of the general Railway Actare
not applicable to a case of compensation where the lands
are vested in the Crown. It is the Crown’s prerogative
to choose its courts, and the prerogative is not to be
presumed to be affected by any general provisions in
gection 15 of the Act, The methods by which an ordin-
ary railway corporation acquires title by expropriation
differs from the case where the Crown expropriates. In
the former case there is a circuitous procedure to be fol-

- lowed, as laid down in the general Railway Ac¢t. In the.

case of the Crown the property vests per saltum, so-to
- speak, upon the filing of the plan and desecription.

As to the fact that the Commissioners are made a cor-
poration by the Act, that is only a matter of convenience.
The Warden of a penitentiary is a corporation sole, but
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we have never raised any question that the Crown was
liable in respect of his lawful acts and contracts, (Cites
Robertson’s Civil Procedure for and against the Crown (1)

I submit that upon a reasonable construction of the
whole legislation governing the procedure in respect of
compensation for property taken by the Crown, the con-
clusion must be reached that the Exchequer Court is the
proper forum for the determination of the compensation
aceruing to the defendant in this proceeding.

CasseLs, J. now (November 2nd, 1910) delivered judg-
ment.

The first paragraph of the information reads as fol-
lows :—

“1. The Commissioners of the Transcontinental Rail-
way charged under and by virtue of the Act of the Par-
liament of Canada, 8 Edward VII, chapter 71, with the
construction of the eastern division of the National
Transcontinental Railway extending from the city of
Moncton, in the province of New Brunswick, to the city
of Winnipeg, in the province of Manitoba, have by them-
selves their engineers.,, agents, workmen and servants,
entered upon and taken possession of certain lands and
real property hereinafter described, the same being in the
judgment of the said commissioners necessary for the use,
construction and maintenance of the said railway, and
for obtaining access thereto, and the said lands and real
property have been taken for the use of His Majesty the
Ki.g and have been measured off by metes and bounds,
and a plan and description of the same, signed by the
chairman of the said commissioners, and by their chief
engineer, were deposited of record in the office of the
registrar of deeds in and for the county of Westmor-
land, in the province of New Brunswick, in which county
the said lands and real property are situate, on the

(1) ». 82,
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fifteenth day of May A.D. 1908 ; and the said lands and
real property . thereby became and are vested in His
Majesty the King.”

The second paragraph of the prayer of the information
is as follows :—

“2. That it may be declared that the said sum is
sufficient and just compensation to the defendant for and
in respect of the above described lands and real property
so taken as aforesaid, and the aforesaid claim for alleged
loss and damage mentioned in the third paragraph of
this information.” :

Special circumstances were shown as a reason why this
and another case should be tried at Moncton, N. B.,
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where all the witnesses reside, and prior to the sitting at

St. John, I was asked to hear the evidence at Moncton,
I acceeded to the request, but directed the cases to be
~entered at St. John and the legal question argued there

a8 to whether or not the proper method of procedure to

to ascertain the compensation for the lands is, or is not, by
arbitration under the provisions of the general Railway
Act, or under the provisions ot the Exchequer Court Acts

On the opening of the case at St. John, counsel for the
suppliant and counsel for the respondent asked that this
question should be argued in Ottawa, it being a question
of considerable importance and affecting numerous cases.

Mr. Newcombe, K.C,, argued the case at considerable
length, and the view in favour of the Exchequer Counrt
entertaining the action so far as ascertammg the compen-
sation is concerned was presented very clearly.

T have carefully considered the question and will
express my view on the subject.

It is not a technical question, but may be one of very
considerable importance to the owners whose lands are
expropriated. |

Section 50 of the Exchequer Court Act reads as fol-

lows :—
12
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“50. The court shall, in determining the compensétion
to be made to any person for land taken for or injuriously
affected by the construction of any public work, takeinto

Reasons for account and consideration, by way of set-off, any advan-

Judgment.

tage or benefit, special or general, accrued or likely to
accrue, by the construction and operation of such public
work, to such person in respect of any lands held hy him
with the lands so talken or injuriously affected.”

Section 198 of the general Railway Act (Cap. 87, R.8.C.)
reads as follows : —

“198. The arbitrators or the sole arbitrator, in deciding
on such value or compensstion, shall take into consider-
ation the increased value beyond the increased value
common to all lands in the locality, that will be given to
any lands of the opposite party, through or over which
the railway will pass, by reason of the passage of the
railway through or over the same, or by reason of the
construction of the railway, and shall set off such increased
value that will attach to the said lands against the incon-
venience, loss or damage that might be suffered or sus-
tained by reason of the company taking possession of or
using the said lands.”

By the Exchequer Court Act what has to be taken
into account by way of set-off is any advantage, special
or general, acerued or likely to acerue, &e.

Section 198 of the general Eailway Act limits the set
off to the increased value beyond the increased wvalue
common to all lands in the locality, &e. _

Dealing with a case relating to taxation Nicholls v,
Cumming (1) the late Chief Justice Ritchie (then Ritchie,
J.), used the following language :—

“The principle of the Common Law is, that no man
shall be condemned in his person or property without an
opportunity of being heard. When a statute derogates
from a common law right and divests a part of his pro-

(1) 1 8. C. R. 422,
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perty, or imposes a burthen on him, every provision of
the statute beneficial to the party must be observed.
Therefore it has been often held, that acts which impose
a charge or a duty upon the subject must be construed
strictly, and I think it is equally clear that no provisions
for the benefit of protection of the subject can be ignored
- or rejected.” : '

And Strong, J., at page 427:—

“ Taxation is said to be an exercize by the Sovereign
power of the right of eminent domain (Bowyer’s Public
Law, p. 227) and, as such it is to be exercised on the
same principles as expropriation for purposes of public
utility, which is referable to the same paramount right,
Then, it needs no reference to specific authorities to
authorize the proposition, that in alt cases of interference
with private rights of property in order to subserve pub-
lic interests, the authority conferred by the Sovereign—
here the Legislature—must be pursued with the utmost
exactitude, as regards the compliance with all pre-
requisites introduced for. the benefit of parties whose
rights are to be affected, in order that they may have an
opportunity of defending themselves (Cooley on Taxa-
tion, p. 265 ; Maxwell on Sta‘utes. pp. 333, 334, 387, 340;
Noseworthy v. Buckland in the Moor. L.R. 9 C. P. 233.)”

The question in that case was of course different from
the one before me, but the language used is apposite.

I will have occasion later to discuss authorities dealing
with the question of the jurisdiction of the courts to
assess compensation where a special statutory mode of
ascertaining the compensation has been provided.

In the cases of Johnston v. The King and Couse v. The
King, (1) I had occasion lately to consider the statutes relat-
ing to the National Transcontinental Railway. These
were cases relating to contracts entered into by the com-
missioners under the provisions of the statute. They

(1) Reported ante, .p. 155,
124 .
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1910 were not cases relating to land damages for land expro-

e !
Tre Kixe priated for the use of the railway.
8 . °_»
JONES. I do not propose to repeat what I wrote in giving my

Rensons for Teas0Ns in cdeciding those cases.

Judgment-  The Statute 3 Edward VII, Cap. 711is *“ An Act respect-
ing the construction of a National Transcontinental Rail-
“way.” The preamble recites:— “ Whereas, &c., the
“ necessity has arisen for the construction of a National
“Transcontinental Railway, to be operated as a com-
“ mon railway highway across the Dominion of Canada
“from ocean to ocean and wholly within Cana~ian Terri-
“tory, &e.”

It recites the agreement of the 29th July, 1903,
betwern His Mujesty the King, of the first part, and Sir
Charles Rivers Wilson, G.C.M.G., C.B., and others
representing the Grand Trunk Pacific Railway Co.,
* making provision for the construction and cperation of
such a railway.” ....“ And whereas it is expedient that
“ Parliament should ratify and confirm the said agree-
“ ment and should grant authority for the construction in
“ manner hereinafter provided of the Eastern Division of
“ the said Railway,” &c.

The statute by section 2 confirms the agreement and
provides that “ His Majesty and the company are here-
by authorized and empowered to do whatever is neces-
“gary in order to give full effect to the agreement and
“to the provisicns of this Act.”

The 8th section provides :—

“The Eastern Division o the said Transcontinental
“Railway extending from the City of Moncton to the
“ City of Winnipeg shall be constructed by or for the
“ Government in the manner hereinafter provided, and
‘““subject to the terms and provisions of the agreement.”

The 9th section of the statute reads as follows :—

9, The construction of the Eastern Division and the
ope-ation thereof until completed and leased to the com -
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pany pursuant to the provisions of the agreement shall
be under the charge and control of three commissioners,
to be appointed .by the Governor-in-Council, wiio shall

hold office during pleasure, and who, and whose succes-

gors in.office, shall be a body corporate under the name
of * The Commissioners of the Transcontinental Railway’
and are hereinafter called ¢ the Commissioners.””’

It wiil be noticed that no mention is made as to the
acquisition of land upon which to construct the railway.

The agreement, however, paragraph 15, deﬁnes the
expressmn ““ cost of construction.”

. It includes all expenditure for right of way and other
Jands required for the purposes of the railway, &ec.

The 10th section of the Act provides for the appoint-
ment of a chief engineer.

The 11th section reads as follows :—

“11. The commissioners may appoint and employ
such engineers (under the chief engineer), and such sur-
veyors and other officers, and also such servants, agents
and workmen, as in their discretion they deem neces-
sary and proper for the execution of the powers and
-duties vested in them under this Act.”

The 18th section reads as foliows : —

18, The commissioners may enter upon and take
possession of any lands required for the purposes of the
Eastern Division, and they shall lay off such lands by
metes and bounds, and deposit of record a description and
plan thereof in the office for the registry of deeds, or the
land titles office for the county or registration district in
which such lands respectively are situate; and such
deposit shall act as a dedication to the public of such
lands, which shall thereupon be vested in the Crown,
saving always the lawful claim to compensatlon of any
person interested therein.” .

The 15th section is important ; it reads as follows: —
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“15. The commissioners shall have in respect to the
Eastern Division, in addition to all therights and powers
conferred by this Act, all the rights, powers, remedies
and immunities conferred upon a railway company under
the Railway Act and amendments thereto, or under any
general Railway Act-for the time being in force, and the
said Act and amendments thereto, or such general Rail-
way Act, in so far as they are applicable to the said rail
way, and in so far as they are not inconsistent with or
contrary to the provisions of this Act, shall be taken and
held to be incorporated in this Aect.”

It may be well at this point to refer to the general
Railway Aet now found in the Revised Statutes of
Canada, 1906, cap. 37. The statute was enacted in the
same year as the National Transcontinental Railway Act

8 Edward VIII. cap. 71.

It provides :—

Section 2: “In this Act, and in any Special Act as
hereinafter defined, in so far as this Act applies, unless
the context otherwise requires.”

“(4) ¢Company’

“ (a) means a railway company, and includes every
such company and any person having authority to con-
struct or operate a railway.”

Clause 28 of this section defines the words ¢ Special-
Act?:—

“28 ¢ Special Act’ means any Act under which the
company has authority to construct or operate a railway,
and which is enacted with special reference to such rail-
way, and includes

(a) All such Acts.

(b) With respect to the Grand Trunk Pacific Railway
Company, the National Transcontinental Railway Act,and
the Act in amendment thereof passed in the fourth year of
His Majesty’s reign, chapter twenty-four, intitutled “ An
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Act to amend the National Transcontinental Railway Act, 1910

and the scheduled agreements therein referred to.” T Kive

I have no doubt that part of the duties of the commis-  Joxus,
sioners was the acquisition of the lands required for the neasons for
construction of the railway. They could make agree- ' —em-t®
ments with the land-owners, and failing an agreement can
arrive at the amount payable under the provisions of the
general Railway Act.

Under the 13th Section the lands are vested in the
Crown, differing from the general Railway Act, and the
words “saving always the lawful claim to compensation
of any person interested therein” are to prevent any
construction that the landowner is to be deered of ‘his
lands without compensation.

See Williams v. Corp. of Raleigh. (1)

Hereafter it may be necessary to consider, if the case
ever arises (which is not likely), whether the words have
the effect of creating a vendor’s lien after the compensa-
tion is ascertained by agreement or award. See Norvall
v. Canada Southern Ry. Co. (2), where specific 'ﬁérform—.
ance was decreed.

Turning to the Agreement of the 29th July, 1908, it
recites that a line of railway should be * constructed and
operated as a common railway highway.” It proceeds
to provide for the construction of the railway, leasing,
&e. : - .

Now, it seems to me quite clear that the provisions of
the general Railway Aect as to arbitration are applicable.
There is nothing inconsistent between them and any pro-
vision of the Special Act. The fact that the lands are
vested in the Crown does not affect the 'question. Fail-
ing to agree on a price the amount payable must be
ascertained in some manner. The whole purviiew of the
statute seems to treat the Transcontinental Railway as
something different from an ordinary government rail-

(1) 21 8. C. R. 121. (2) 5 Onk. A. R. 13,

i
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way. I have set out in my former opinion in the Jolns-
ton and Couse cases why I think the Commissioners are
not to be treated merely as ordinary agents of the Crown,
and I referred there at some length to the English autho-
rities. (1)

It is conceded that the Government Railway Act (2) does
not apply to this railway.

Section 2, sub-sec. (c) interprets ¢ Railway ” :—

“¢Railway’ means any railway, and all property;and
works connected therewith, under the management and
direction of the Department,

Sub-sec. (d): ¢ Department’ means the Departmeni of
Railways and Canals. ”

Section 4 :—

“This Aect applies to all railways which are vested in
His Majesty, and which are under the control and mana-
gement of the Minister”,

Looking at the Expropriation Act, (3) we find that by
gection 2, sub-sec, (a) :—

¢ Minister’ means the head of the Department char-
ged with the construction and maintenance of the Public
Work.”

By sub-gec, (d): ¢ ¢ Public work or works’ means and
includes ¢ Government Railways’.”

I have pointed out that in my opinion the Transcon-
tinental Railway is not a Government Railway within
the meaning of the Government Railways Act, nor do [
think the provisions of The Expropriation Act apply.

Cap. 389 of R.8.C.,, 1906, relating to Public Works has
no application,

The case of National Transcontinental Ry, ; Ex parte
Bouchard (4)is not binding on me, The court there dealt
with the matter as if section 5 of the Government Rail

way Act concluded the question,

2

(1) See ante p. 166 et seq, (3) R. 8, C. 1906, Cap. 143,
2) R 8. C. 1906, Cap. 36. (4) 38 N. B. R. 346.
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In arriving at a decision in this case, the point must not
be lost sight of that the Grand Trunk Pacific Railway
Company are interested in the amount of compensation
paid, as it forms an element in arriving at the rental and
the manner in which such compensation is ascertained.
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They had stipulated in the agreement that so far as the .
location, construction and operation of the Western Divi- |

sion is concerned the Railway Act should apply (1).

If Parliament has provided a particular tribunal for
the ascertainment of compensation the course prescribed
for arriving at the amount payable must be adopted.

The section of The Exchequer Court Act (20) which pro-
vides that the Exchequer Court shall have exclusive orig-
inal jurisdiction to hear and determine the following : —

“{a) Every claim against the Crown for property taken
for any public purpose,”
and the subsequent clauses do not in my Judgment
affect the question. The statutes referred to were enacted
long subsequent to the Hxchequer Court Act, and, as I
view it, the tribunal to ascertain the amount payable,
failing an agreement, is the arbitration board provided
by the statute.

It may well be that once the “lawful claim ” is ascer-
tained in the manner provided then the enforcement of
it could be had in the Exchequer Court. Yule v. The
Queen (2) is an entirely different case. In that case the
statute conferring right to enforce:

“(d) every claim against the Crown arising under any
law of Canada.” '

' was enacted subsequently, and besides the facts in that
case were peculiar. -

The present case is more like Scott v. Avery, (3) and
numerous other authorities of a similar character. Wil-
liams v, Corp. of Raleighis reported in 14 Ont. Pr. R.50;

(1) See clause 3% of Agreement. (2) Ex. C.R.103; 30 S.C. R. 24,
' (3) 5H, L. C. 811.
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21 8. C. R.104; L. R. App. Cas. 1893, p. 540. It is
also reported in full in Clarke & Scully’s Drainage cases
p. 1. The facts in that case were rather complicated. The
action included claims of different character and there
was considerable divergence of opinion among the judges.
The final result of that case was that so far as what is
termed the claim in respect of the Bell drain the action
was dismissed, the remedy being under the provisions of
the Drainage Acts to ascertain the amount of compensa-
tion payable. This case was a strong one because a refe-
rence had been agreed to. Lord Macnaghten, in his
reasons for judgment, states as follows (p. 53) :—

“Their Lordshipa regret that they are unable to affirm
the judgment of the Supreme Court in all respects, be-
cause they cannot help seeing that the plaintifis have
been seriously injured by the construction of the Bell
drain, as well as by the breach of the statutory duty im-
posed upon the municipality. As far as the evidence goes
there is no reason to suppose that the municipality would
have been able to cut down the damages if the respondents
had proceeded by arbitration,” ete.

The resuit was that the action, as regards the Bell
drain, was dismissed without prejudice to any claim on
the part of the respondents to have the amount of the
damages to *their property occasioned by the construc-
tion of the Bell drain and consequent thereon determined
by arbitration.”

In Water Commissioners of City of London vs. Saunby,
(1) the same result was arrived at. It is true that this
case was reversed in the Privy Council (2), but the prin-
ciple laid down by the Supreme Court was not questioned.
The judgment was reversed because their Lordships were
of opinion (see p. 115) that the provisions as to arbitra-
tion never came into force, the commissioners not having
proceeded in accordance with theAct.

(1} 348S.C R. 630. (2) (1906) A. C. 115.
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. Buch cases as Parkdale v. West, (1) were invoked as

authorities:

Numerous other authorities in the Ontarm courts on
the same lines could be cited.

It was contended that the Crown is not bound by the
provisions of the general Railway Aect.

I have cited authority in the Johnston and Couse cases-

to show if the commissioners are subject to the general
Railway Act, the Crown through them is subject to its
provisions,

In this case it is not necessary to rely on this authority,
as the statute expressly makes the provisions of the Rail-
way Act applicable, '

I have dealt with the question at considerable length
as it is one of importance.

Even if 1 did not entertain the opinion I have formed
as to my juriediction, the question is so debatable that I
would be loath to entertain jurisdiction until a decisive

opinion was passed upon the question. by the Supreme :

Court, or legislation putting the matter beyond doubt.
_ Judgment accordingly.
Solicitor for plaintiff': J, Friel.
Solicitor for defendant: W, B. Chandler.

(1) L. R.12 A. C. 602.
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Y%  THE BARNETT - McQUEEN COM-

Nov.18.  PANY, LIMITED ...cvvvevivreeerernranene, I PLAINTIFES ;

AXND

THE CANADIAN STEWART COM-
PANY, LIMITED.. .. oo vt evineas e I DEFENDANTS.

Patent for invention—Combination — Construction—Infringement— Essen-
tiality of elements claimed— Bquivalents— Harmony between English and
American decisions —Public use and sale outside Canada before applica-

- tion made—R. 8. Can. 1886, c. 61, sec. Y—Interpretation— Disclosure
of invention in plans for construction—Effect of.

In the case of a combination patent in construing the claim reference
must be had to the preceding specification and the state of the art,
and the patentee is entitled to a fair and liberal construction.

If on a proper construction of the claim and specification, having regard
to the state of the art, it is determined that an element forms part of
the combination, the patentee cannot get rid of this element as being
an immaterial or non-essential element. No such thing as an imma-
terial or non-essential element in a combination is recognized in the
the patent law. Having regard to the essentials of a combination,
the admission that an elemwent is not material is an admission that the
combination claimed is an invalid combination and the claim is bad
It follows that if the alleged infringer omits one element of the com-
bination he does not infringé the combination. But if instead of
omitting an element he substitutes a well-known equivalent he, in
fact, uses the combination.

2. There is no real distinction as regards combination claims and the
infringement thereof between the decisions of the courts in England
and the courts of the United States.

3. By sec. 7, chap. 61, R. 8. Can., 1886, it is provided that ‘“Any person
who has invented any new and useful art, machine, &c., which wasnot
known or used by any other person before his invention thereof, and
which has not been in public use or on sale with the consent or
ullowance of the inventor thereof, for more than one year previously
to his application for a patent therefor in Canada, “way [upon his
complying with certain requirements] obtain a patent granting to
such person an exclusive property in such invention.”

Held that the words *“ in Canada,” as used in this enactment, are to be
construed as referable to the application for the patent, and not to the

" public use or sale of the invention ; and that if the invention has been
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in public use or on sale with the consent or allowance of the inventor 1910
anywhere for more than one year previously to the n‘pplica.bion for a E.'H-}'E
patent in Canada, by reason of such use or sale the applicant is dis- Barngrr-
entitled to a patent. Smith v. Goldie (9 S, C. R. 46) explained and MC%UEEN

distinguished ; The Queen v. Laforce (4 Ex C. R. 14) not followed. v(.).‘

4. The inventor of certain improvements in storage elevators, more than THE

one year before a patent was applied for in Canada, entered into cons St:‘;ﬁ:;ml“go
tract in the United States for the construction of an elevator embodye '

ing such improvements, and prepared, and exhibited to the parties o‘i}gma‘

with whom he contracted, plans for such construction which were —_—
a complete disclosure of the invention. :
Held, that the facts established a ‘‘sale” of the lnventlon w1thm the mean-
ing of sec. 7, chap. 61, R.' 8. Can., 1886. Dittgen v. Raome Paper
Goods Co., (181 Fed. Rep. 394) referred to.

THIS was a case involving the infringement of a
patented invention.

The facts are fully stated in the judgment.

The case was heard at Ottawa on May 25th, 26th and
27th, at Toronto on June 20th, 21st, 22nd, 23rd, 24th and
25th, and again at Ottawa on October 4th, 5th, 6th, 7th
and 8th, 1910.

A. W. Anglin, K.C,, and R, C. H Cassels, for the
plaintiffs;

R. C. Smith, K. C., and Peers Davidson, K.C., for the
defendants.

Mr. Anglin, for the plaintiffs, argued that the invention -
was perfected in Japuary, 1906, and that within a -year
from the date of the invention a Canadian patent was
applied for. The application for the first patent was in
December, 1907. That satisfies the requirements of the
statute as to the period within which the application for
a Canadian patent must be made.

Mr. McQueen, the inventor, shews the state of the art
down to the time of his invention. He shews that from
the time when the use of circular masonry bins in the
storage, as distinguished from the workhouse portion of
the structure, developed, down to the time when he arrived
at his invention, there was a generally recognized desire
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to get at such a method of construction as would enable
the introduction of circular tanks of masonry into the
workhouse section of the elevator; and that he did more
or less, but nothing of a definite kind, until the fall of 1905,
when he made an outline plan for the Chicago, Burlington
and Quincy Railway Company. Prior to that one Met-
calfe had prepared plans of a structure for that railway
company shewing square steel bin construction in the
working house, and a circular masonry bin construction
in the storage annex portion of the contemplated structure,
with the result that the prices were so large as_to make
the cost of the structuie as a whole practically prohibitive.
Mr. McQueen made an offer to the railway company to
erect for them a structurc which would be of the same

~ capacity, but with a working house of a different character,

the whole costing a considerably smaller sum than Mr.
Metealfe’s estimate. Following upon this verbal offer, a
contract was entered into by Mr. McQueen with the rail-
way company for the construction of an elevator. The
date of this contract is October 4th, 1905, and attached to
the contract is an outline plan of the structure. Sup-
plementary plans, showing the substructure of the masonry
as well as the bins, and specifications complementary to
the plans were made, the whole matter of the plans and
specifications being settled at a date in January, 1906,
which would be the date of the invention.

As to the question of invention. The situation prior to
McQueen’s design seems to have been this: There was no
practical application to the working housc elevator, or to
the working house portion of the composite clevator con-
sisting of the working house and storage annex, of the
circular masonry bin; nor had there been provided up to
that time any construction which was suitable to the-
introduction of the circular masonry bin into the working
house. Moreover, there was not up to that time any
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structure used in which the elevator leg could be introduced
into the angular portions of the intersticed bins so as to
utilize and conserve the angular space not.required by the
leg itself for storage purposes. Then again, there was need
of an arrangement which would overcome the necessity
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for the use of an excess of girder for the support of concrete StEWART Co.

bins. It was necessary to the whole structure that there
should be such a relation between the arrangement of the
elevator legs and that of their passage-ways and the sub-
structure, that the one would not interfere with the other.
It was further necessary that the substructure should be
such as to leave requisite space on the so-called “working-
floor”” below the bins. By the method patented—the
invention of MeQueen—there was a saving of $135,000 on
Metealfe’s proposed price of $570,000. It is not altogether,
though it is very largely, in the matter of cost that the
advantages resulting from the change or changes from the
prior art to the patented structure consist. The con-
struction is a better one. "There is the greater durability
of the concrete as against the other material. The bin is

Argument .
of Counsel.

of a better class than that which had been previously -

admissible into the working house end of the elevator

stpucture. There is, having regard to the leg feature, a
saving of space: There is a saving on girder construction, -

- which, perhaps, comes back to the item of expense to

some extent, and there is—and it is a very important

advantage—the conservation of a free working space on
the working-floor permitting the introduction of the neces-
sary machinery to properly operate the elevator; parti-
cularly with regard to the spouting of the grain.

The claim of the first patent is wide enough to apply to
the use of these leg passages wherever circular bins are
used. ‘ , L .

[Cassers, J.—The first patent seems to be confined to a
storage elevator.] '
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{?E They are all storage elevators in one sense.
The [CasseLs, J.—They draw an apparent distinction in the
BARNETT- '

MoQuees Second patent, which is for a working-house elevator.]i
(ff" That is a broad use of the word there, not differentiating

T )
Cavapay  Bb all between what is more properly called the storage

Stewarr Co. annex and that which is known as the working-house

Argument portion. But the whole thing is a storage elevator.

_— As to the leg casing, that is immaterial. The evidence
shows that we do not alter, neither diminish nor enlarge,
in any way our leg passages by reason of the presence or
absence of the leg casing. It is of no materiality whether
there is or is not a leg casing through the passage.

[CasseLs, J.—Is the casing not one of the elements “in
combination with bifurcated elevator legs’ ?]

Not necessarily. There is no word as to the casing in
the claim. The elevator leg exists in every reasonable
sense of the term whether or not you have the casing
through the bins. By the actual meaning of the term, an
elevator leg does not include a casing as a part of the leg.

As to the question of girder construction, we submit
upon the first two claims of the second patent that they
do not either expressly or by intendment contain any
limitation to a girder construction. The second patentis
not for a method of support which is to be considered
detached from that which it supports. The method of
support is not merely the columns. It comprises in effect
the whole structure claimed in the first claim, working in
harmony to one end. The underlying idea of the invention
is so to arrange and construct both the substructure and
the bin section of the elevator that there will be a con-
centration of the load at two diametrically opposite points
of each bin, or rather at two diametrically opposite
points of each bin where alone in respect of each bin there
are ultimate supports to the ground or subfoundation.
Now that concentration of the load so arrived at is not
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answered by any one portion of the structure taken alone. {?i‘j
You cannot take off the bin section, and say you have BAgrifm
-everything that goes to the solution of the problem, or McQuerx
everything that goes into the combination which is claimed, (3,0
or into the operation of the structure from the point of Mﬁ’;’; x
view of support and concentration of load. You start Stewazr Co.
with your columns, of course, but you have to get up to ATEument
and include your column extensions, and you have to take  —
those column extensions as homogeneous or integral with
the circular walls of the bins. If you do not do so, then
you do not get into operation the combined effect of all
these parts as it is the patentees 1dea. that they shall .
.combine. '

In the combination of these elements I submit that
there is the very highest kind of invention, because space
is conserved and the load is carried in a much easier and
better way.

Theé burden of my argument in chief is that the defend-
ants have taken the substance and essence of our patents.

Mr. Smith, for the defendants:

So far as the question of subject-matter is concerned,
‘we submit that neither of the patents in suit discloses even
a scintilla of invention. The first patent deals with a.
‘method of construction which instead of possessing any
novel character at all, is a system perfectly well-known to
the trade for a quarter of a century and more. Two rows
of cylindrical bins arranged at right angles, have nothing
new about them; and that interstitial spaces would natur-
ally and incidentally result from such an arrangement is
obvious to any one. The inventor, McQueen, and the
plaintiffs’ chief expert witness, Wilhelm, b