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CASES

DETERMINED IN THE

EXCcHEQUER COURT OF CANADA.

IN THE M ATTER OoF THE PETITION OF RIGHT OF

CHARLES ;HENRI LETOURNEUX......SUPPLIANT;

, AND
HER MAJESTY THE QUEEN.........RESPONDENT.

Damages to land— Public work—>50-51 Vict. ¢, 16 sec. 16 (c)—Liability.

It is the owner of the land at the time a public work is constructed
that is entitled to damages for lands taken for, or injuriously
affected by, such construction, and not his successor in title,

Held, in view of the opinions in The City of Quebec v. The Queen (24 S.
C. R. 420) that where the injury to property does not occur
on a public work the suppliant has no remedy under §0-61 Vict,
¢. 16 5. 16 (c), which provides that the Exchequer Court shall
have jurisdiction in respect of : “Every claim against the Crown
arising out of any death or injury to the person or to property
on any public work, resulting from the negligence of any
officer or servant of the Crown, while acting within the scope
of his duties or employment.”

‘Where in the division of hisland the owner dedicates a portion thereof to

~ the public for a street or highway, a part of which is subsequently
taken by the Crown for a public work, the owner is not entitled
to compensation for the part so taken., Stebbing v. The Metropoli-
tan Board of Works (L. R. 6. Q. B. 37), and Paint v. The Queen (2
Ex. C. R. 149 ; 18 S. C. R. 718) followed.

PETITION OF RIGHT for damages to lands alleged
to have been caused by a public work through the
negligence of the officers or servants of the Crown.

1900
‘Nov. 15.
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1960 The facts of the case are stated in the reasons for

LET\%;;‘EUX judgment.
THE May 29th, 30th and 31st, 1900.

QUEEN.

The case came on for trial at Montreal.
Argument
of Counsel,

L. T. Maréchal and J. de Boucherville for suppliants ;

H. Hulchinson Q.C. and A. Globensky for respondent.
June 27th, 1900.

The case now came on for argument.

L. T. Maréchal for the suppliant:

We have brought our claim within the meaning of
sub-sec. (¢) of sec. 16 of The Ezchequer Court Act,
by showing that the public work has increased the
volume of water of the annual floods. The collecting
dmin built by the officers of the Government is respon-
sible for the increased flooding, and that shows that it
is badly and inefficiently constructed. It hasdiverted
the natural course of the surface water into the River
St. Pierre. This is an injury for which an action will
lie. Kerr on Injunctions (1) ; Bertrand v The Queen (Z)
Audette’s Exch. Prac. (8). Arts. 106%, 1073 C.C.L.C.

Then, again, the Government officers have been guilty
of negligence in not keeping the river and culvert free
from obstruction. The suppliant is entitled to past and
future damages.

A. Globensky for the respondent :

The suppliant is not entitled to past damages, because
the auteur could claim for them at any time.

The petition would not lie in any event, because
there was no expropriation of any land from the sup-
pliant, and the damage does not arise from the con-

struction of a public work. Nor does it arise from the
negligence of any officer or servant of the Crown while

(1) P. 364. (2) 2 Ex. O. R. 285.
(3) P. 103.




s VOL. VIL] EXCHEQUER COURT REPORTS. 3.

acting within the scope of his duties or employment 1900
on a public work. City of Quebec v. The Queen (1); Lerovanevx

Larose v. The Queen (2). ‘ _ T';in

M. Hutchison Q.C., follows for the respondent: QE“‘
The suppliant bought the property in 1892, and it ®epiens
was subject to being flooded then at certain seasons, "*&™en%
Nothing was done by the Government since to increase
the liability of the property to be flooded.
" The injury did not arise ‘on’ a public work, and,
therefore, it is not within the operation of 50-51 Vict,
¢. 16, sec. 16 (¢). Then, there is no liability on the part
of the Crown. McFarlane v. The Queen (3). There was
no officer charged with the duty of keeping the culvert
clear. City of Quebec v. The Queen (4). If there is-
negligence proved, not coming within sec. 16 of 50-51
Vict. c. 16, the Crown is not liable. Burroughs v. The
Queen (5); Kerr v. Atlantic and North-West Railway
Co. (6) ; Martin v. The Queen. (7).

THE JUDGE OF THE EXCHEQUER GOURT now (Novem-
ber 15, 1900) delivered judgment.

The suppliant brings his petition to recover damages
to lands at St. Henri, in the District of Montreal, of -
which he is seized. It is- allecred that these damages,
resulting from the ﬂoodmg ‘of the lands, have been
-occasioned ** by the fault, guilt, negligence and wrong--

¢ ful deeds of the Government of Canada, and more
“ especially of the Department of Railwavs and Canals,
*“ and of the employees of the said Department while
‘“ acting within the scope of their duties and employ-
“ment.” The linds in question were purchased by
the suppliant in 1891 and 1892 for the sum of $18 -

(1) 24 8. C. R. 420 - (4) 24 8. C. R.at p. 434,

(2) 6 Ex, C. R.425 (5) 2 Ex, C. R. 293,
(3)7SCR216 (6) 256 8. Q. R. 197,

y 7)) 20 8. C. R. 240; Art.2188C.C. L.C.
1
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209.19. Omitling a claim of $544 for the value of land

Lerovnveux @lleged to have been taken by the Government for

.
Tue
QUEEN.

Reasons
for
Judgwent.

works upon the River St. Pierre, to which it will be
necessary to refer again, he claims for past damages a
sum of $16,055.96, made up of interest upon capital
invested, taxes paid, and damages to a house. TFor
fature damages he claims a sum of $51,542.90.

The lands are bounded on the south by the River
St. Pierre, and are situated near the Lachine Canal, a
public work of Canada. In their natural state they
were low or bottom lands, liable to be wet, and at
times to be flooded. Their condition has been affected
from time to time by the construction of the canal and
works done on it, and in improving the River St.
Pierre. The canal was built a great many years ago,
and the principal works of which the suppliant com-
plains were constructed prior to the time when he
acquired the property. On the whole it appears, I
think, that its condition has been made better rather
than worse by these works, though that is not a
material issue in the case. If, in the time of some
predecessor in title it may have been injuriously
affected by the construction of some public work, such
predecessor, and not the suppliant, would be entitled
to the damages. Since 1891, the earliest date of the
latter’s title, a drain has been constructed alomg the
canal to collect theleakage therefrom. This drain also
carries some water from the neighbourhood of Lachine.
Besides this the River St. Pierre has been deepened in
part, and the work of deepening is proceeding. This
deepening of the river does not injure, but benefits the
suppliant’s lands. As to the drain there is no doubt
that to some extent, when there is a heavy rainfall, it
enables the water to reach the part of the river adjacent
to the suppliant's land more quickly than it otherwise
would ; but on the other hand it tends to keep the
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lands higher up the river dry, and in consequence in
condition to absorb more of the rainfall. On the
whole I agree with the witnesses who think that there
is nothing in this collecting drain in itself to occasion
or increase the flooding of the suppliant’s lands. The
real cause, apart from natural causes, and the liability
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of land situated as this is to be occasionally flooded, is-

the s_iphon—culvert by which the River St. Pierre at a

point below the suppliant’s lands is carried under the

canal. This siphon-culvert as it now exists was con-
structed in 1878 or 1879. The expert wilnesses, the
engineers called by the suppliant on the one-side, and
those called for the Crown on the other, differ as to its
sufficiency for the purposes for which it was intended ;
but that as has already been observed is not a material
issue now. The present owner has no claim to the
damages, if any, occasioned to the lands in question
.by the construction of this culvert, in 1878 or 1879.
So it seems to me that this is not a case in which the
suppliant can recover for damages to property injuri-

ously affected by the construction. of a public work. .

(The Exchequer Court Act, 8.16 (b}). -

Is it a claim arising out of any injury to property on a
public work resulting from the negligence of any
officer or servant of the Crown while acting within
the scope of his duties or employment? (Ibid. s. 16
(c)). I think it is a fair inference .from the evidence,
and I find that between January, 1897; when the diver
Fitzpatrick examined it, and the 23rd of July, 1899,
when this petition was brought, this culvert was
allowed to fill up to some extent. In April, 1900, it
was found to be badly choked, and it would, I think,
take some time to get into the condition in which it

was then found. But for Fitzpatrick’s evidence I-

should have thought that perhaps the filling up had
been going on from a time prior to 1897. The exami-
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1900 nation he then made is, I think, sufficient to rebut any
Leroomveox case of negligence to keep the culvert clear prior to
Tag that time, that otherwise might arise. It was the

QuErN.  duty of the superintending officer of the Crown in

Beasons charge of this work to see that this culvert was kept

Fudgment. clear. The necessary money was voted, and so far as

I can see there was no excuse for the failure to keep it

in good order and condition. The result was that the

suppliant’s lands were flooded more than they other-

wise would have been, and for this he is, I think,

entitled to damages if his case is within the statute,

giving the court jurisdiction, but not otherwise. (The
Exchequer Court Act, s. 16 (¢).)

A somewhat similar question arese in the case of
The City of Quebec v. The Queen (1). In the view
taken of the statute by the learned Chief Justice Sir
Henry Strong and Mr. Justice Fournier in that case,
the suppliant might, I think, in a case such as this,
recover under the clause that gives the court jurisdie-
tion arising under any law of Canada (s. 15 (d)). But
that view does not appear to have had the support of
the majority of the court. Then as to clause (¢) which
gives the court jurisdiction to hear and determine every
claim against the Crown arising out of any death or
injury to the person or to property on any public work,
resulting from the negligence of the Crown’s officer
while acting within the scope of his duty or employ-
ment, Mr. Justice Gwynne and Mr. Justice King were
of opinion that it did not apply in a case of injury to
property not occurring upon a public work, and the
Chief Justice and Mr. Justice Fournier, for reasons not
stated, thought that the provision was not applicable
to the case then before the court. Mr. Justice Tasche-
reau concurred in the judgment dismissing the appeal,
because in his opinion the rock upon which the citadel

(1) 24 S.C.R. 420.
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at Quebec rests is not a public work or a work at all,
within the meaning of the statute, and the suppliant
had failed to prove negligence. With regard to the
place where the injury to property on a public work
occurs, I have always been inclined to think—I express
my view with great deference to the opinions of the
. learned judges who think otherwise—that it is suffi-
cient to bring .the case within the statute if the cause
of the injury is or arises on the public work. It would,
I think, be no answer to those entitled to bring an
action for the death of any one on a public work to
say that the death did  not occur there, if the injury
causing death was received on the work; andso it
seems to me that the intention of the statute was to
give a remedy to persons whose property is injured by

1900 °
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the negligence of the Crown’s officers in the discharge .
of their duties on public works, whether such pro--

perty is actually on the public work, or being near
enough thereto to be injured by such negligence is
actually injured thereby. But in view of the concur-
rence of opinion of four of the learned judges who
took part in The City of Quebec case (1) that clause (c)
of section 16 of The Exchequer Cowrt Act conferred no

jurisdiction in the case therein set up, I am, I think,

constrained to hold that it is not appllcable to the case
now under consideration.
Then with reference to the claim made by the sup-

pliant for land taken for a public purpose, there is no

evidence of any taking in the manner set out in the
statute. (The Exzpropriation Act (2)). It appears, how-
ever, that in widening the River St. Pierre where it is
adjacent to the suppliant’s land, part of the bank was
dug up and thrown back. There is nothing to show
whether this was authorized or not ; whether it wasin
fact a trespass or an expropriation of land. But

(1) 24 8. C. R. 420, (2) 52 Vict, ¢. 13, 5. 8.
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assuming for the moment that it was an act of expro-
priation, it is clear, I think, that the suppliant cannot
recover. For it appears that the portion of the bank so
dug up and thrown back was part of a street or high-
way that the suppliant in 1892 dedicated to the public
by registering the plan and subdivision of his property.
For the taking by the Crown of a portion of this street,
even if taken according to law, the suppliant would
have no valid claim. Stebbing v. The Metropolitan
Board of Works (1); Paint v. The Queen (2)

In conclusion, I may perhaps be permitted to say
that I think thesiphon-culvert that has been referred to
ought to have been kept clean, and because it was not,
the suppliant has, in respect of his property near
thereto, suffered some loss and damage. Not that I
think his damages from that cause to have been
very considerable. The land affected was useful only
for the purpose of selling it off for building lots; and
there has been very little demand for them apart alto-
gether from any additional flooding to which they
were liable while the culvert was choked up. On that
question the evidence of Mr. Mainwaring, a real estate
agent called by the suppliant, is conclusive. He says
that from the end of 1894 10 1899 there was no demand
for real estate of this class. The market was practically
dead. But it is possible that during the years 1897,
1898 and 1899 the sales may to some extent have been
affected by the additional flooding to which the
lands were liable because of the condition in which
the siphon-culvert then was, and for any loss thereby
suffered I should have awarded damages had I thougth

that I had jurisdiction. There will be judgment for

the respondent.
Judgment accordingly.

Solicitor for suppliant :—ZL. T. Maréchal.
Solicitor for respondent :(—A. Globensky.

() L. R.6Q, B. 37, (2) 2Ex. C.R, 149, ; 18 S.C.R. 71,
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R IIO 2

AND

THE BOSTON RUBBER COMPANY
OF MONTREAL (Limited).......our %D.EFENDANT-

Trade-mark—-Infringement—Trade- Name—Statement of claim—Sufficiency
- of—Demurrer.

In an action for infringement of a trade-mark, it is a sufficient allega-
‘tion that the trade-mark used by the defendant is the registered
trade.mark of the plaintiff to charge in the statement of claim
that the registered trade-mark of the plaintiff and the mark used
by the defendant are in their essential features the same,

2. It is not necessary in such statement of claim to allege that the
imitation by the defendant of the plaintiff’s trade-mark is a
fraudulent imitation.

3. It is not necessary to allege that the defendant nsed the mark with
intent to deceive, and to induce a belief that the goods on which
their mark was used were made by the plaintiff.

DEMURRER to the statement of claim in an action
for infringement of a trade-mark. -

The statement of claim ﬁled by plaintiff was, in
substance, as follows:

“The plaintiff is a company duly 1ncorporated in
the year 18563 or thereabouts to carry on the business
of manufacturing and selling rubber boots and shoes,
having its chief place of business at the cities of
Boston and Malden, State of Massachusetts, in the
United States of America. ’

““The defendant is a company incorporated by letters-
patent on or about the 27th day of November, 1896,
under the laws of the Dominion of Canada to carry on
a similar business to that.of the plaintiff, and having

its chief place of business in the City of Montrea,
Canada.

1900
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"¢ That ever since its incorporation the plaintiff has
been and still is carrying on the said business of
manufacturing rubber boots and shoes and selling the
same to dealers and consumers in the United States of

“America and in the City of Montreal and elsewhere

throughout the Dominion of Canada, as well as in
almost every other civilized country of the world.

“ That ever since its incorporation the plaintiff has
used as its trade-mark applied to and placed upon
rubber boots and shoes so made and sold by it a mark
the essential features of which consist of the words
“ Boston Rubber Shoe Company"” generally arranged
as follows ;

O‘ 1]
OO S H OE rnO
OmC’OMPAN)}m

OOOOOOOO

but sometimes with the words otherwise arranged and
with the form of the diagram altered or omitted.

“ That the plaintiff is the owner of said mark, it or
its predecessors in said business having been the first
to use the same and having continuously down to the
present time so used it.

“ That the plaintiff’s goods always were and are
well and favourably known throughout Canada and
other parts of the world by said trade mark and were
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purchased and dealt in under the deécriptio.n indicated

by said mark.

“ That on or about the second day of ‘October, 1897 A

* the said trade-mark was duly registered by the plain-

tiff in the Department of Agriculture of the Dominion

of Canada under the statutes of Canada respecting
registration of trade-marks and a certificate therefor
duly granted to the plaintiff, and said mark had also
been therefore duly registered as a trade-mark in the

11
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United States of America under the laws in force -

there in that behalf.

“That on or about the 21st October, 1896, the.,
Toronto Rubber Shoe Manufacturing Company.

(Limited) obtained the registration- under the statute
of Canada respecting tradé-marks of a specific trade-
mark consisting of the word * Boston,” and a certifi-

cate for such registration was duly granted to said last

mentioned company and on or about the 20th Septem-
ber, 1897, by assignment duly made the plaintiff
becamé and now is the assignee of all the right and
title of said Toronto Rubber Shoe Manufacturmg Com-
pany (Limited) to the said trade-mark..

+“ That in or prior to the year 1899 the defendant

began and has ever since carried on the manufacture
and sale. in said City of ‘Montreal and elsewhere in
Canada of rubber boots and shoes of similar classes to

those made and sold by the plaintiff and put. there- .
. upon and applied thereto as the defeﬁdant’s mark the -

following :

said mark being placed upon the same part ofthe boot °
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or shoe made by the defendant as the plaintiff on its
boots and shoes used to place its said trade-mark.

“ That said defendant has not obtained the registra-
tion of said mark under the statutes of Canada respect-
ing trade-marks.

“ The said mark so used by the defendant is in its
essential features the same as that of the first mentioned
trade-mark of the plaintiff or in any event resembles
the same and is an imitation thereof andis an infringe-
ment of the plaintiff’s said trade-mark.

“ The said mark so used by the defendant so closely
resembles in its essential features and mode of appli-
cation upon similar classes of goods the said mark
used by the plaintiff as to be calculated to mislead the
public in Canada and elsewhere into believing that in
purchasing the goods made by the defendant and
so marked they are purchasing goods made by the
plaintiff. A

* That said mark so used by defendant is also in 1ts
essential features the same as the trade-mark secondly
above mentioned and of which the plaintiff is assignee
as aforesaid or in any event resembles the same and is
an imitation and infringement thereof.

“ The defendant has made and is still making large
profits out of the sale in Canada of boots and shoes so
marked by it as aforesaid which sales and profits have
been brought about in whole or in part by reason of
the purchasers of said boots and shoes being misled
by said defendant’s mark into purchasing the said
goods made by the defendant believing them to be
goods made by the plaintiff.

The plaintiff therefore prays: _

“That the defendant may be restrained by the order
and injunction of this honourable court from con-
tinuing to use the said mark now in use by the defend-
ant or any other mark similar thereto upon rubber
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boots and shoes or any other goods made or sold by the
defendant and from in any other way infringing the
plaintiff’s said registered marks or either of them.

“ That the defendant maybe restrained from making,
selling or otherwise disposing of rubber boots and
shoes made by the defendant with said mark now in
use by the defendant as aforesaid or any other mark
calculated to mislead the public into believing that in

purchasing said goods they are purchasing goods
made by the plaintiff.
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“ That the plaintiff may be paid by the defendant |

all damages that the plaintiff may have sustained or
may hereafter sustain by reason of the infringement of
the plaintiff's said marks or either of them by the
defendant as-aforesaid and may also be paid all profits
that the defendant has made from sales by the defend-
ant of rubber boots and shoes with said defendant’s
mark upon them to the public in the belief that they

were buying goods madé by the plaintiff, and all

damages' that the plaintiff may have otherwise sus-
tained by the use of said mark by the defendant owing
to its closely resembling smd marks or either of them
of the plaintiff. :
“That a reference to ascertain such damages may be

directed if thought necessary.

"« That the plaintiff may have such further or other
relief as may be con51dered just aud may be paid the
costs of this action, :

To the statement of élalm the defendant demurred
in substance, as follows:

The defendant demurs to the plaintifi’s statement of

claim, and says that the same is bad in law on the

ground that it is not alleged in said statement of claim
that the mark alleged to have been put upon the
_ rubber boots and shoes made and sold by the defend-
ant is the registered trade-mark of plaintiff set forth in
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paragraph 4 of said statement or a frandulent imita-
tion thereof.

“ Because it is not alleged that defendant’s said mark
is the trade-mark set forth in paragraph 8 of said state-
ment or a fraudulent imitation thereof.

“ Because it is not alleged in said statement of claim
that defendant’s said mark has been made or used by
defendant with intent to deceive and to induce any
person to believe that the goods on which the defen-
dant’s mark was used were made by plaintiff.

“ Because it appears from the said statement of claim
that the words of the defendant’s mark as set forth in
paragraph 9 of said statement are essentially the cor-
porate name of the company defendant; and that the
wording and arrangement thereof are entirely different
from the wording and arrangement of plaintiff’s
alleged trade-mark.

“ Because the registration of the word ‘ Boston’ as
alleged in paragraph 8 cannot prevent the use by the
company defendant of its own corporate name or of
the essential and prominent words of its said corporate
name.

“ Because it does not in any way appear from the
allegations of said statement of claim that the defen-
dant has infringed any trade-mark of the company
plaintiff.”

October 25th, 1900.

The demurrer now came on for argument.

A. McGoun, Q.C. for the defendant in support of

demurrer :

It is not sufficient to allege that the defendant has
infringed by imitating the plaintiff’s mark; it should
also be charged that the imitation was done fraudu-
lently. Secondly, it is no infringement upon a trade-
mark to merely use the name of a corporation upon
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the goods manufactured by that corporation. That'is 1800
all the defendant has done here. The words used Tap
by us, and of which the plaintiff complains; are in ﬁgg‘]’n‘; :
effect the corporate name of our company. This is no SmoE Co.
infringement. Browne on Trade-Marks (1): Faber v. Tug

- Faber (2) ; London and Provincial Law Assurance Society ggg‘;‘:;
v. London and Provincial Joint Stock Life Assurance Co. CoMPaNY.
(8) ; Colonial Life Assurance Co.v. Home and Colonial argament
Assurance Co. (4); Sebastian on Trade-marks (5) ; Kerly of Comneel.

on Trade-marks (6).

R. V. Sinclair, contm

Plainly under the 3rd section of The T'rade mark and
Design Act and under the authorities, an innocent
infringement may be restrained. Sebastian on Trade-
marks () ; Kerly on Trade-marks (8) ; The English courts
have always granted relief without proof of fraudulent
use. Millington v. Foz (9). The defendant has no
authority for the proposition that fraudulent intention
should be alleged.

Secondly, the defendant eannot escape the conse-
quences of its infringement by saying that it o
merely uses its corporate mame on its goods. Our
trade-mark was known to the trade before it. secured
its corporate existence. (Tussaud v. Tussaud (10); Plant =
Seed Co. v. Michel Plant and Seed Co (11); Celluloid
Mfg. Co. v.Cellonite Mfg. Co. (12); Sebastian on Trade-
marks (13).

By its demurrer the defendant admlts that the
public have been deceived into purchasing its goods

(1) 2nd ed., secs. 196, 420. (7) 4th ed. p. 124,
.(2) 49 Barb. 357. (8) p. 4. ‘
(3) 17 L. J. Ch. 37. . (9) 3 My. and Cr. 338 ;
(4) 33 Beav. 548, {10) 44 Ch. Div. 678.
(5) 4th ed., p.-256. (11) 23 Mo. App. 579.
{6) P. 398, \ (12} 32 Fed. Rep. 94.

(13) 4th Ed. p. 221 and foot note.
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for those of the plaintiff. Johnston v. Orr-Ewing (1) ;
Rose v. McLean Publishing Co. (2).

A. McGoun, Q.C. replied, citing 26 Am. and Eng.
Encycl. of Law p. 444; Browne on Trade-marks, sec.
386.

- THE JUDGE OF THE EXCHEQUER COURT now (No-
vember 15th, 1900) delivered judgment :

By the demurrer to the statement of claim it is
admitted, among other things, that the  defendant
company put upon rubber boots and shoes, a mark
that is in its essential features the same as the plain-
tiff’s registered trade-mark used by the latter upon
rubber boots and shoes manufactured by them ; that
the mark is placed on the same part of the boot or
shoe ; that in any event it resembles the plaintiff’s
trade-mark and is an imitation and infringement
thereof. It is also admitted that the mark so used by
the defendant &o closely resembles in its essential
features and mode of application to similar classes of
goods the plaintiff’s registered trade-mark as to be
calculated to mislead the public of Canada and else-
where into believing that in purchasing goods made
by the defendant and so marked they are purchasing
goods made by the plaintiff.

The grounds of the demurrer are in substance as
follows :

First, that the statement of claim is bad in that it is
not alleged therein that the mark used by the defen-
dant is the registered trade-mark of the plaintiff.
As to this it seems to me that the allegation that the
plaintiff’s trade-mark (which is alleged to be regi-
stered) and the mark used by the defendant are in
their essential features the same, is sufficient. It may

(1) 7 App. Cas. 219. (2) 24 Ont. A. R. 240.
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as a matter of fact be that they are not; but for the
purposes of the demurrer it is admitted that they are,

Secondly, it is objected that the statement of claim
is bad ‘because it is not alleged therein that the
imitation by the defendant of the plaintiff’s trade-mark

is a fraudulent imitation. That, it seems to me, is not-

necessary. Imitation involves knowledge; and if one
by a mark attached to-his goods knowingly imitates
another’s trade-mark, I do not see very well how he is
to expect a court to find that the thing is done inno-
cently. Ofcoursea trader may happen, without know-
ledge of another’s trade-mark, to adopt the same mark,
but it cannot in such a case be said with propriety
that the mark so adopted is an imitation. But even in
such a case the true owner is entitled to protection.

I am also of opinion that the third ground of
demurrer cannot be sustained. It is objected that the
statement of claim is bad because it is not alleged that
the defendant used the mark with intent to deceive,
and to induce a belief that the goods on which his
mark was used were made by thelplaintiff. But that
again is not necessary, for the fraud that entitles the
‘owner of the trade-mark to redress need.not consist
in an intention to deceive on the part of the defen-
dant, but may consist in an actual deception, or in
the creation of a probability of deception indepen-
dently of any fraudulent intention. (Sebastian’s Law
of Trade-Marks (1)).
~ Then it is also argued that the statement of claim is
bad because it appears from it that the mark used by
the defendant is its corporate name. That will no
doubt be an important fact in the defendant’s favour
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when the case comes to be heard upon the merits; but

it will not, it seems to me, constitute a good defence
to the action if the facts that are admitted by the
(1) 4th Ed. 169.

2
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demurrer, as hereinbefore stated, are found to be the
true facts of the case.

" The demurrer is overruled. The defendant may,
within twenty days, file a statement in defence, upon
paying the plaintiff company its costs of the demurrer.

Judgment accordingly.
Solicitor for plaintiff: R. V. Sinclair.

Solicitors for defendant: McGoun & England.
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BETWEEN

THE QUEEN ON THE INFORMATION OF
" THE ATTORNEY-GENERAL FOR THE, PLAINTIFF; 1800
DOMINION OF CANADA.... ¢+ v crrercanannn, Nov s

AND

ELLEN O’BRYAN:; THE BRITISH
AND FOREIGN MARINE INSUR-
ANCE COMPANY. (LIMITED);
%SE)%II%LEON &EOL HUGH}?R?&' |

CHARLES COC |
AND J. 'NORMAN RITCHIE, sp- [ DEFENDANTS.
MINISTRATORS OF THE XESTATE OF ‘
TJAMES 8. COCHRAN AND WIL-
LIAM F. PIOKERING AND JOIN
WHITE . e evverneseeseeensern s |

Subroga,tmn—Essent'iaEs of—Volunteer-—Evidence.

‘The doctrine of subrogation is part of the law of the Province of
Nova Scotia.

2. Subrogation arises either upon convention or by law, but in the
Province of Nova Scotia the creditor must be a party to the con.
vention. Itis not sufficient that it be with the debtor only.

3. Subrogation by operation of law is recognized not only by the
civil law, but it has been adopted and followed by courts admin-
istering the law of England.

4. Itis'an incident of the doctrine of subroganon that an obligation
extinguished by & payment made by a third party is treated as
still subsisting for his benefit.

5, Where one is entitled to be subrogated to the rights of & judgment-
creditor he is to be subrogated to all and not to part only of the
latter’s rights in such judgment, :

6, In a proceeding in the Exchequer Court of Canada, if a conflict
arises between the rules of evidence established by a prbvincial
statute and those subsisting by virtue of a Dominion statute, the

~ latter will prevail. ’

Semble, & mere stranger, or volunteer, who pays the debt of another
_without any assignment or agreement for subrogation, without
‘being under any legal obligation to make the payment, and with-

e
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1900 out being compelled to do so for the preservation of any rights oT
‘f‘é; property of his own, cannot invoke the benefit of the doctrine of
QUEEN subrogation.
. \ ,
O’BRYAN. THIS case arose upon an information filed by the

Arxgument Crown for the purpose of expropriating certain lands

~—  in Halifax, N.S, for the use of the Intercolonial Rail-
way. ' ,

The Crown tendered the parties entitled to the same

the sum of $1,000 in full of compensation and dam-

ages, and this sum was agreed upon by the defendants

as sufficient, but a dispute arose between them as to

those really entitled to the compensation,

The facts are stated in the reasons for judgment.

November 1st, 1899,
H. Mellish for plaintiff’;

W. W. Walsh, H. McInnes, and J. A. Chisholm for
the defendants. :

‘The trial of the case was begun at Halifax, N.S.;
after hearing several witnesses the Judge of the Ex-
chequer Court referred the case to a special referee for
enquiry and report. The referee’s report was filed on
the 5th March, 1900. The effect of the report is stated
in the reasons for judgment.

March 12th, 1900.

R. L. Borden, Q.C., on behalf of the defendants
appealing, contended that the defendant White was not
entitled to be subrogated to the rights of the defendant
McKenzie by merely paying off the latter’s judgment.
There was no agreement between McKenzie and
‘White for that purpose, and White was merely a
volunteer. Sheldon on Subrogation (1); Shinn v. Budd
(2); Sanford v. McLean (8); Hoover v. Epler (4).

(1) Pars. 2, 3, 241 {3) 3 Paige 117.
(2) 14 N.J. Eq. 234. (4) 52 Penn. 522.
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TUnder the law of Nova Scotia; subrogation cannot
be effected by an agreement between the judgment-
debtor and a third person discharging the judgment.
The judgment-creditor -must be a party to such
agreement. (24 Am. & Eng. Ency. of Law 291).

When McKenzie gave a satisfaction piece to Horley,
one of the judgment-debtors under his judgment, the
_]udgment was thereby discharged against all the de-
fendants, and no one could have any rlghts as credﬂ;or
under it.

Then, again, White's evidence as to conversations
. with the deceased husband of the defendant O’Bryan
is inadmissible. - (R. 8 N. 8. 5th Ser. ¢. 107.) The re-
feree erred in admitting this evidence, which was
offered to show that the deceased assented to an arran-
gement. whereby White -was to be subrogated to Mc-
Kenzie's interests when he paid oﬁ' the 1atter’s judg-
ment. |

R. G. Code, for the defendants McKenzie and
“White, conéra, contended that there was no discharge
of all the judgment-debtors by reason of McKenzie
signing a satisfaction piece to one of the judgment-
debtors. It is a part of the doctrine of subrogation
that an obligation extinguished by the payment of ‘the
third party is treated as still subsisting for his benefit.
Sheldon on Subrogation, par. 1; Brown V. McLecm (1) ;
Abell v. Morrison. (2).

June 19th, 1900.

Judgment by consent allowing defendant O’ Brya.n
$192.92 as her share of the compensation money,
together with $35 as her costs.

TeE JUuDpGE oF THE ExCHEQUER CoURT now (Novem-
ber 15th, 1900) de11ve1 ed Judgment

(1) 18 Ont. R, 533, ~ (2) 19 Ont. R. 669.
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The Crown in this case offers to pay to the defend-
ants, or to such of them as are entitled thereto, the sum
of one thousand dollars as compensation for the lands
described in the information, and it is conceded by all
parties that the amount is sufficient. Theclaim of the
defendant, Ellen O'Bryan, to a first charge upon the
same in respect of her right of dower in the lands in
question is not disputed by any one; and a declaration
has already been made that she is entitled to be paid
the sum of one hundred and ninety-two dollars and
ninety-seven cents in satisfaction of her right of dower.

For the balance of eight hundred and seven dollars
and three cents there are on the present appeal from
the report of the learned referee two claimants; the
defendant John White, and the defendant company
The British and Foreign Marine Insurance Company,
Limited. If the latter should succeed against White,
a question would arise between them and the defend-
ants Moir, Son & Co., which by arrangement between
themselves has been deferred and is not now in con-
troversy.

The Crown acquired title to the lands in question
on the 19th of August, 1898. The allegation in the
fifth paragraph of the information thatit was acquired
on the 8rd of November, 1894, is an error that has been
corrected by an admission of the parties interested,
filed in this court on the 5th of July last.

The question, then, is as to the respective rights or
interests of the defendant White, and The British and
Foreign Marine Insurance Company, Limited, in the
lands mentioned in the information on the 19th day of
August, 1898,

One Edward O'Bryan, who died some years prior to
1898, had in his lifetime been seized in fee of these
and other lands in the City and County of Halifax,
subject to a number of judgments that had been
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recorded against them. At present we are concerned
with two only of these charges upon the lands of the
deceased, one a judgment in favour of Hugh D. Mec-
Kenzie for $1,019.61, duly registered on the 20th of
June, 1891; and the other in favour of The British
and Foreign Marine Insurance Company, Limited, for
$1755.48, duly registered on the 8rd of May, 1892. The
~ judgment that McKenzie held against O'Bryan was
obtained upon a promissory note of which one Horley
was the maker for O’Bryan’s accommeodation, and upon
which McKenzie had also obtained a judgment against
Horley. The debt due by O'Bryan and Horley to Mc-
Kenzie was discharged by the defendant White, under
circumstances to be referred to, and he claims to be sub-
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rogated to McKenzie's rights at the time in the judg- -

ment registered against O'Bryan’s lands. On the 1st
day of June, 1891, the City of Halifax,in consideration
of $20,200, conveyed to O'Bryan the property and
premises at Halifax known as *The City Market Pro-
perty.” On the 20th of the same month O’Bryan
mortgaged the property to one Corbett to secure the
repayment of the sum of - $20,000. The deed, the
mortgage, and McKenzie's judgment were all regis-
tered on the same day, the 20th of June, 1891. On
the same day also an indenture by way of agreement
under seal was made and executed between O’'Bryan
and Corbett by which the interest of O’Bryan in any
money he might be entitled, on the sale of the said
property, to receive after Corbett’s claims were satisfied,
was assigned to Corbett to pay the sum of $4,000, with
interest, to the defendant White. This indenture was
duly recorded on the 29th of June, 1891. White
finding that the McKenzie judgment constituted a
prior charge to the agreement by which he became
interested in *“The City Market Property” paid or dis-

charged the judgment, under, he alleges, an agreement.
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with O'Bryan that he, White, should in respect of such
judgment stand in McKenzie's shoes. McKenzie was
not a party to the agreement and at the time knew
nothing of it. Being paid, he signed on the 11th of
June, 1891, a satisfaction piece in respect of the judg-
ment against Horley, whose goods were at the time
under seizure. By an indenture bearing date of the
4th of May, 1898, but in fact executed and registered
after the Crown had acquired title to the lands, the
compensation for which is in question here, McKenzie
assigned any interest that he had in the said judgment
to the defendant White.

Now it is, I think, clear that White’s position as to
the compensation money, and his claim thereto, is not
in any way assisted by this assignment. In deter-
mining who is entitled one must look.at the state of
the title and the condition of things as they existed on
the 19th day of August, 1898, when the lands became
vested in the Crown. If at that date White was not
entitled, the subsequent assignment will not assist,
though of course it does not prejudice, his claim.

With reference to the arrangement between White
and O’Bryan, to which McKenzie was not a party,
by which it was intended that White should have
McKenzie's rights in the judgment against O'Bryan,
it is contended that such an agreement made with the
judgment-debtor only is sufficient. In support of that
view reference is made to the American and English
Encyclopedia of Law, (Volume 24, page 291,) where it
is stated that such a convention or agreement may be
made either with the debtor or creditor. But it will
be observed that the cases, on the authority of which
that proposition is made, were decided by the Supreme
Court of Louisiana, and in that State as in the
Province of Quebec, the rules of law as to subrogation
form part of the Civil Code. (Civil Code, Lower
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Canada; Arts. 1154-1157; Revised Code Louisiana

(1870) Arts. 2159-2162). By the laws both of the
Province and State mentioned subrogation is either
conventional or legal, and the convention may be
-gither with the creditor. or the debtor, under the cir-
cumstances mentioned in the Code. But in the latter
case certain prescribed incidents are necessary to the
validity of the proceeding. There is no similar law
in force in the Province of Nova Scotia ; and the requi-
sites of a valid subrogation in such a case are Wholly
wanting here.

There is, however, a subrogation which takes place
by operation of law, which is recognized not only by
the Civil Law on which the Codes referred to are
founded, but which has been adopted and followed
by courts administering the common law of England.

‘With reference to this doctrine I cannot, I think, do
better than to give at length an extract from the
opinion of the Supreme Court of the United States
delivered by Mr. Justice Miller in the case of The
Aetna Life Insurance Company v. Middleport : (1)

“One of the principles lying at the foundation of

“ subrogation in equity, in addition to the one already
“ stated, that the person seeking this subrogation must
“have paid the debt, is that he must have done this
“under some necessity, to save himself from loss
“ which might arise or accrue to him by the enforce.
“ment of the debt in the hands of the original cred-
“itor; that, being forced under such circumstances to
“pay off the debt of a creditor who had some superior
“lien or right to his own, he could for that reason be
“ subrogated to such rights as the creditor, whose debt
“he had paid, had against the original debtor * *
* * - % * %k %

(1) 124 U. S. R. at.p. 547
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‘“ These propositions are very clearly stated in a use-
“ ful monograph on the Law of Subrogation, by Henry
‘“N. Sheldon, and are well established by the author-
‘“ities which he cites. The doctrine of subrogation is
“derived from the civil law, and ‘it is said to be a
“legal fiction, by force of which an obligation extin-
“ guished by a payment made by a third person is
“treated as still subsisting for the benefit of this third
“ person, so that by means of it one creditor is suh-
“stituted to the rights, remedies and securities of an-
“other..... It takes place for the benefit of a person
“who, being himself a creditor, pays another creditor
“whose debt is preferred to his by reason of privileges
“ or mortgages, being obliged to make the payment,
“ either as standing in the situation of a surety, or that
‘“ he may remove a prior incumbrance from the prop-
“ erty on which he relies to secure his payment. Sub-

“ rogation as a matter of right, independently of agree-

“ment, takes place only for the benefit of insurers;
“ or of one, who, being himself a creditor, has satisfied
“the lien of a prior creditor; or for the benefit of a
“purchaser who has extinguished an incumbrance
“upon the'estate which he has purchased; or of a
“ co-obligor or surety who has paid the debt which
“ought, in whole or in part, to have been met by
“another.’” Sheldon on Subrogation. (1)

“In par. 240 it is said : ‘The doctrine of subrogation
“js not applied for the mere stranger or volunteer,
“who has paid the debt of another, without any
“ agsignment, or agreement for.subrogation, without
“ being under any legal obligation to make the pay-
“ment, and without being compelled to do so for
“the preservation of any rights or property of his
13 OWII.’ »”

(1) Pars, 2, 3,
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““ This is sustained by a reference to the cases of 1900
“ Shinn v. Budd (1): Sandford v. McLean (2): Hoover v.  Tgg
“ Epler (3). In Gadsden v. Brown (4), Chancellor John- QUEEN
“son says :—‘ The doctrine of subrogation is a pure O’BRYAN.

“unmixed equity haviag its foundation in the prin- n.uo...
““ciples of natural justice, and from its very nature Judgment,

‘never could have been intended for the relief of those
“who were in any condition in which they were at
“liberty to elect whether they would or would not
“be bound ; and, as far as I have been able tolearn its
“ history, it never has been so applied. Ifone with
*“ the perfect knowledge of the facts will part with his
“ money, or bind himself by his contract in a sufficierit
““consideration, any rule of law which would restore
‘“him his money or absolve him from his contract
“*would subvert the rules of social order. It has been
“ directed in its application exclusively to the relief of
“those that were already bopnd who could not but

“choose to abide the penalty.’” .

“This is perhaps as clear a statement -of the doctrine
on this subject as is to be found anywhere.”

“Chancellor Walworth, in the case of Sandford v.
McLean (5); said:—‘It is only in cases where the
“person advancing money to pay the debt of a third
“ party stands in the situation of a surety, or is com-

_“ pelled to pay it to protect his own rights, that a court

of equity substitutes him in the place of the creditor,

‘as a matter of course, without any agreement to that
“effect. In other cases the demand of a creditor which
“is paid with the money of a third person, and without
“any agreement that the security shall be assigned or
“kept on foot for the benefit of such third person, is
“ absolutely extinguished.””

(1) 14 N, J. Eq. (1 McCarter) (3) 62 Penn, 522.
234. (4) Speer’s Eq. (So. Car.) 37,41.
(2) 3 Paige, 117, ‘ (5) '3 Paige, 122. :



28

EXCHEQUER COURT REPORTS. [VOL. VIL

“In Memphis & Little Rock Railroad v. Dow (1),
“this court said ;—* The right of subrogation is not
“ founded on contract. It is a creation of equity; is
“ enforced solely for the purpose of accomplishing the

““ends of substantial justice, and is independent of any
. “ contractunal relations between the parties.

3N

“In the case of Shinn v. Budd, (2) the New Jersey
“ Chancellor said : ()

“¢Subrogation as a matter of right, as it exists in
“ the civil law, from which the term has been borrowed
“and adopted in our own, is never applied in aid of a
“ mere volunteer. Legal substitution into the rights
“ of a creditor, for the benefit of a third person, takes
“ place only for his benefit who, being himself a credit-
“or, satisfies the lien of a prior creditor, or for the
“ benefit 6f a purchaser who extinguishes the encum-
“ brances upon his estate, or of a co-obligor or surety
“ who discharges the dgbt, or of an heir who pays the
“ debts of the succession.” (Code Napoléon, book 3,
“tit. 8 art. 1251 ; Civil Code of Louisiana, art. 2157; 1
“ Pothier on Oblig. part 8, c. 1, art. 6, sec. 2.) ‘ We are
“ignorant, say the Supreme Court of Louisiana, of
“any law which gives to the party who furnishes
“money for the payment of a debt the rights of the

. *creditor who is thus paid. The legal claim alone

““belongs not to all who pay a debt, but only to him
“who, being bound for it, discharges it.” Nolte & Co.
“w, Their Creditors (4); Curtis v. Kitchen (5) ; Coz v.

“ Baldwin (6). The principle of legal substitution, as

“ adopted and applied in our system of equity, has, it
“is believed, been rigidly restrained within these
“limits.””

(1) 120 U. S, 287. (4) 9 Martin 602 ;
(2) 14N. J. Eq. (1 McCarter) 234. (6) 8 Martin 706 ;
(3) At pp. 236, 237. (6) 1 Miiler’s Louis, R. 147,
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‘““ The cases here referred to as having been decided

“in the Supreme Court of Louisiana are especially’

“applicable, as the Code of that State is in the main
.. “founded on the civil law from which this right of
‘“ subrogation has been adopted by the chancery courts
“of this country. The latest case upon this subject is
“ one from the appellate court of the State of Illinois,
“ Suppiger v. Garrels (1); the substance -of which is
“thus stated in the syllabus :— '
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- ‘“‘Subrogation in equity is confined to the relation

“of principal and surety and guarantors, to cases
“ where a person to protect his own junior lien is com-
“ pelled to remove one which is superior, and to cases
‘“of insurance. % % % Anyone who is under no
“legal obligation or liability to pay the debt is a

“ stranger, and, if he pays the debt, a mere volunteer.’ ™

The doctrine of subrogation by operation of law has
also been adopted and acted upon by courts of .the
Province of Ontario. Brown v.'McLean (2); Abell v.
Morrison (3). ’ o

It is objected, however, to White’s claim that McKen-

zie’s judgment was paid; and that the discharge of

Horley - discharged O’Bryan. That must, I'think, be

conceded ; but it is not conclusive against White, for
it is an incident of the doctrine of subrogation that an
ebligation extinguished by a payment made by a third
party is treated as still subsisting for his benefit. Then
it is further objected to White’s claim that he did not
pay O'Bryan’s debt to protect an interest in the pro-

perty from the expropriation of which the right to.

compensation arises. He paid it to protect his interest

in other lands of O’Bryan. But if he ought, under the °
circumstances disclosed in this case, to be subrogated .

by operation of law to -McKenzie's rights @inder. the

(1) 20 Bradwell I1l. App. 625.  (2) 18 Ont. R. 533.
(3) 19 Ont. R. 669.
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1900 judgment (and I think he ought to be) then he is, it
Tee  Seems to me, entitled to be subrogated to all and not
Quf_m" to part only of the latter’s rights and interests therein.
O’BrvaN,  There is a question of evidence to which some refe-
Reasons  TENCE ought perhaps to be made. All of White's testi-
Fudgment. mony relative to thé arrangement whereby McKenzie's
rights and interests in the judgment against O'Bryan
were to be reserved to White, was objected to as inad-
missible inview of the provisions of Chapter 107 of
The Revised Statutes of Nova Scotia, 5th Series, “Of
Witnesses and Evidence”. After consideration the
learned referee admitted the evidence, and I think
rightly. By the 21st section of The Canada Evidence
Act, 1898 (1), it is provided that in all proceedings over
which the Parliament of Canada has legislative autho-
rity, the laws of evidence in force in the province in
which 'such proceedings are taken, shall, subject to the
provisions of that and other Acts of the Parliament of
Canada, apply to such procesdings. By the 3rd section
of the Act it is provided that a person shall not be
incompetent to give evidence by reason of interest or
crime. The Nova Scotia Evidence Act contains a simi-
lar provision (2); but it also contains a proviso (8) that
in any proceeding brought by or against the executor
or administrator of a deceased person, it shall not be
competent for any other of the parties to such pro-
ceeding to give evidence of dealings, agreements or
conversations with the deceased. The present pro-
ceeding, however, is not one by or against the executor
or administrator of O’Bryan. That is one answer to
the objection: Then the Canadian statute expressly
provides that a witness shall not be incompetent by
reason of interest, and there is no qualification or pro-
viso. In a proceeding in this court the Act of Parlia-

(1) 56 Vict. c. 31. (2) R.S.N.S. 5thser. c. 107, s, 15,
(3) Seetion 16.
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ment and not the proviso contained in the Nova Scotia
statute must be followed. The question is, however,
- of no considerable importance in this case, if White’s
right to compensation depends upon legal and not upon
conventional subrogation.
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In the opinion of the learned referee Whlte 8 proof Sudgment,

of the amount of his claim against O'Bryan was unsa.
tisfactory. He seems, however, to think that the

was at least as much due to him as would exhaust the
~sum with which the court hdas to deal, and in that
view I am inclined to concur. I think, however, that
it would not be unreasonable, if the other claimants
desire it, to send the matter back to the referee to take
further evidence as to the state of the accounts bet
ween White and O’Bryan, it being wunderstood of

L4

course that in respect of any such further proceeding

the costs must abide the event.

If the other claimants do not desire this, there will
be a declaration that the defendant White is entitled
to the balance of the compensation money, that is, to
the sum of eight hundred and seven dollars and three
cents; and (with the exception of the defendant Ellen

O'Bryan, as to whose costs an order has already been .

‘made) there will be no costs to any of the defendants,
either against the Crown, or as betw’eenﬁthemsel#es.
Judgment accordmgly.‘
Solicitors for plamhﬁ" W. B: Ross.
Solicitors for defendants :—
Moir Son & Co —J. A. C'Insholm

do - do  The British and Foreign -
~ Marine Insurance Co.—
: W. H. Fuiton,
do - do Hugh D. McKenzie :—
- -W. A. Henry, - .
do - do' Ellen O'Bryan :—W. W. Walsh,

do added defendant John White :—
' Drysdale & McInnes
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THE QUEEN oN THE INFORMATION
OF THE ATTORNEY-(ENERAL FOR PLAINTIFF;
THE DoMINION OF CANADA......... S

AND

'N. K. CONNOLLY, MICHAEL

CONNOLLY axp JOHN OONNOR} DEFENDANTS.

Garnishee process, Crown seeking same—English Order 45, Rule 1-—Practice.

Order 45 of the English Rules respecting garnishee process is not
applicable to a proceeding by Information by the Crown. The
Crown’s remedy is by Writ of Extent.

THIS was an application, in Chambers, by the Crown,
for a summons to show cause why a garnishee order
should not be made against the Hobbs Hardware Com-
pany of London, Ontario, alleged to be indebted to the
defendant John Connor, a judgment-debtor of the
Crown, in the sum of $1,000 and upwards.

December, 10th, 1900.

Glyn Osler, in support of the application, cited
The Exchequer Court Act sec. 21. This invokes the-
provisions of English Order 45. Under the practice
established by that Order, garnishee process may be
issued to attach a debt due to the Crown.

The Crown is a ‘person’ within the meaning of the.
English order referred to.

It cannot be said that Rule 46 of the Exchequer Court
Rules cuts out the operation of the English rules
invoked by Rule 2 of November 13th, 1891 (1); for
Rule 46 only provides for a writ of immediate extent
against the Crown's debtor. It leaves untouched the
remedy sought here.

(1) Audette’s Exch. Prac., p. 222.
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THE JungeE oF THE ExcHEQUER Court:—The pro-
ceedings in this suit were begun by information, and
so far as no special provision as to the practice is made
by the rules of this court, it is governed by the prac-
tice on the Revenue side of the Queen’s Bench Division
of the High Court of Justice in England.

By English Order 68, subject to certain exceptions
not affecting this application, it is provided that nothing
in the rules, of which that Order is one, shall apply
to proceedings on the Revenue side of the Queen’s
Bench Division. By clause 2 of Order 68 certain spe-
cified Orders are made "applicable to proceedings on
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. the Revenue side of the Queen’s Bench Division, but .

Order 45 which provides for garnishee process is not
enumerated amongst them.

Even if Order 45 of the Enghsh Rules were appli-
cable, a further difficulty would arise as to- whether
the Crown was included in the _expression ‘person’
used in the Order. .

The Crown is not Wlthout an appropriate remedy by
‘Writ of Extent.

The apphcatmn will be refused

Applzcatzon refused
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TORONTO ADMIRALTY DISTRICT.

THE ROCHESTER & PITTSBURG _
COAL AND IRON COMPANY..... PLAINTIFFS ;

AGAINST

THE SHIP “THE GARDEN CITY.”

(THOMAS NIHAN—REGISTERED UWNER.)

Action for necessaries— Meaning of word ¢ owner’—*¢ Domicile.’

An action in rem for necessaries will not lie against a ship if supplied
to a charterer, who also engages the crew, in a port other than
her home port, if it is shown at the time the writ issued an owner
or part owner was domiciled in Canada.

The Admiralty Act of 1861, sec. 5 (Imp.) enacts; “That the High
Court of Admiralty shall have jurisdiction over any claim for
necessaries supplied to any ship elsewhere than in the port to
which the ship belongs, unless it is shown to thesatisfaction of the
court that at the time of the institution of the cause any owner
or part owner of the ship is domiciled in England or Wales.”
By the Colonial Courts of Admiralty Act, 1890, and the Canada
Admiralty Act, 1891, the Admiralty Act of 1861 (Imp.) is brought
into force in Canada.

Held, That the word ‘owner’ used in sec. 5 of the Admiralty Act of
1861, means ‘registered owner’ or a person entitled to be regis-
tered as owner,and not a pro hdc vice owner. The word ‘Canada’
is to be read in the place of ‘England and Wales.” The word
‘downicile ’ must be understood in the ordinary legal sense,

Semble, That wherever a maritime lien is created in favour of any one
against the ship, it is not essential to further establish personal
liability against the owner,

THIS was a motion made by the owner of the ship to
set aside the Writ of Summons and all proceedings
herein, on the ground of want of jurisdiction, this
being an action for necessaries, and an owner of the
ship resident in the Province of Ontario.
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The motion came on for argument on the 6th day of 1901

July, 1900. THE
Rocrazs-
H. J. Wright, for owner of ship, cited the follow- =00

ing cases in support of motion: Dearn v. Hogg (1); Prrmesure
Fletcher v. Braddick (2); Cozx v. Reid (3); Hurder v. ‘}22{; ?31;?
Brotherstone (4) ; The Aneroid (5) ; Lucas v. Nockells (6) ; v.

TaER SaIP
The Pacific (T); The Two Ellens (8); The Druid (9). THE ((}}AR-
peN CIry., .
T. Mulvey for plaintiffs : *
Argument

The only point in question on the pendmg motion i of Counsel,
the interpretation of sec. 5 of 25 Viet. ¢. 10 (Imp. )s
worded as follows:

“The High Court of Admiralty shall have jurisdiction .
for any claims for necessaries supplied to any ship
-elsewhere than in the port to which the ship belongs,
unless it is shown to the satisfaction of the court that
-at the time of the institution of the cause any owner
or part owner of the ship is domiciled in England or
“Wales.” . :

The defendant contends that the words ‘any owner
-or part owner of the ship’ relate to the immediately
preceding words ‘at the time .of institution of the
-cause,” and the interpretation to be placed on the
section is that irrespective of the ownership of theship
at the time the necessaries are purchased, that if any
owner is resident within the jurisdiction at the time
‘the action is commenced the court: has no jurisdiction.

~ On the other hand the plaintiff contends that the
words ‘ uny owner or part owner of the ship’ refer to
the owner at the time the necessaries were purchased
and if no owner or part owner was resident within
Jjurisdiction at the time the action was instituted, then
the court has jurisdiction,

(1) 10 Bing. 345, - (5) 2 P. D. 189.

(2) 2 B. & P. (N, R.) 182. (6) 4 Bing. 729,

(3) 1C. & P. 602. . (7) Br, & Lush 243.
-(4) 4 Campb. 254, B (8) L. R. 4 P. C. 161.

{9) 1 Wm, Rob. 391.
3%
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It is not contended by the plaintiff here that they
have a maritime lien upon the vessel. They claim

.merely a right in rem under sec. 85 of the Act of 1861.

First: In support of the plaintiff’s contention that
the words ‘owner or part owner of the ship’ relate to

.the ownership at the time the necessaries were sup-

plied, it is submitted that this interpretation must be
placed upon the section, otherwise one of the most
important objects of the section would be frustrated.
At common law no action can be maintained except
under contract or one made through their agents.
authorized for that purpose. The master is, of course,.
such an agent, and if the master orders, the owners
are liable. If the vessel should be sold there would

‘be no claim against the purchaser because it is assumed

that the master who made the purchase was not the
master employed by the owner at the time the neces--
saries were supplied. In this case there can be no-
claim against Nihan, because under the charterparty
it is expressly provided that the master was not his.
servant but the servant of the charterer. The object
of the section is to give aright iz rem where on account
of the bankruptcy or absence from the jurisdiction of
the owner no effective remedy can be given at common.
law. In support of this contention the following-
cases are submitted: The Ella A. Clark (1); The

* Pacific (2).

In the case last cited, Dr. Lushington, in short {con-
sidering 25 Vict.c. 10, s. 5) says that the remedy against
the ship is given only when a personal action against
the owner would be fruitless, and not even then where.
the supply is to be assumed to have been made on
his personal credit.

The next point for consideration is the meaning of”
the phrase ‘ owner or part owner’ where it appears in.

(1) B. & Lush 32. ' (2) B. & Lush. 243,
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the section. It is submitted that this is a case of locatio
navis, It is true that the owner under the charter-
party had the right to select and appoint the captain
and chief engineer. See clause 2 of charterparty.
But by clause 5 it was provided that notwithstanding
the right of the owner to appoint the captain and chief
engineer, they, with the crew, were to. be under
the order and control solely-of the charterer and not
deemed the employees or servants of the owner. Lord
Tenterden in the 5th ed. of Abbott on Shipping, laid
down the following rules for ascertaining in whose
possession a vessel may properly be said to be. They
are :

* “1. That although by the language of the charter-
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party it may be expressed that the owner or master

lets the ship to freight, this phrase does not necessarily
import that the possession of the Shlp is glven up to
and taken by the charterer. :

“ 2. That it must depend on the terms of the instru-
ment taken altogether, and ' r

“3. Upon the purpose and objects of it. (1) -

These rules are laid down in considering claims of
the owner for-a lien for freight. There is no lien
where the possession of theship passed to the charterer.
Hutton v. Bragg (2) was decided upon consideration

of the nature of a lien, as being a right to detain

something of which the party claiming the right has
already the possession; and as the entire ship was
left to freight, the merchant charterer (who became
bankruj)t) was considered to be the owner pro tempore
and the goods on board to be in his possession, not in
the possession of the owner who had let out the ship.

This case was considered in Deanv. Hogg (8), and the
above rules 2 and 3 are the proper means of ascertain-

(1) See Abbott on Shipping, 13th (2) 7 Taunt. 14, .
ed, p. 246, - (3) -10 Bing. 345.
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ing the law. (See also Belcher v. Capper (1); Trinity
House v. Clark (2); Saville v. Campion (8).

The charterparty in the latter case expressly gives
the full control of the vessel to the charterer, and it is
submitted that this case so far as the possession is con-
cerned is on all fours. Baumwoll Manufactur v. Fur-
ness (4) ; The Tasmania (5).

Referring to the case, cited on behalf of the defend-
ant, of Dean v. Hogg (6), it is submitted that this
case is not in point. The owner's captain was not
the owner's servant here. The captain was expressly
declared to be the servant of the charterer. Fletcher
v. Braddick (7).

The Tasmania (8) is a more recent and more satis-
factory authority upon the questions raised in this
case. Coxz v. Reid (9); and Harder v. Brotherstone (10)
raises questions of contract which are not raised in this
motion, and add no light whatever to the discussion
of the subject in hand.

The Aneroid (11). It is not contended that the plain-
tiff has a maritime lien. They have a right in rem
under sec. 30 of the Act of 1861. As to Lucas v.
Nockells (12), this case creates no difficulty.

In Bawmwoll Manufactur v. Furness (18), Lord Hers-
chell, says as follows: “The person who has
the absolute right of the ship, who is the registered
owner, the owner, (to borrow an expression from real
property law) in fee simple, may properly be spoken
of, no doubt, as the owner, but, at the same time, he
may have so dealt with the vessel as to have given all

(1) 11L, J.C. P. (N.S.)274.  (7) 2 B. & P. (N.R.) 182.

2) 4 M. & S. 288. (8) 13 P. D, 110,
(3) 2 B. & Ald. 503. (9) 1 C. & P. 602.
(4) [1893] A. C. 8. (10} 4 Camp. 254,
(5) 13 P. D. 110. (11) 2 P. D. 189.
(6) 10 Bing. 345. (12) 4 Bing. 729.

(13) [1893] A. C. at p. 17.
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nght of ownership for a limited time to some other
person who may equally be spoken of as the owner.
Similarly under real property law, the lessee as well as
the lessor has the right to maintain an action for
trespass.

As to The Pacific (1) and The Two Ellens (2), these
cases merely decide that a claim for necessaries does
not give a maritime lien, and it is not contended here
that they do. " Reeve v. Davis (8). The charterer in
this case was also the master. _

Littledale, J. said : “The rule is that upon a general
order for repairs given by the captain. the party

executing them has the security of the ship, of the

captain and of the owners; but in an action against
parties as owners, the question is who are so for this
purpose? The persons registered are not necessarily
so; the Register Acts were not passed for this purpose,
and the question of ownership, as it regards the liabi-
lity for repairs, must be considered as it would have
been before those Acts passed.” |

This case is considered in Abbott on Shipping (4) as
a case of locatio navis. |

As to The Druid (5) this case does not give a com-
plete statement of the law as decided in subsequent
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cases. It is considered, and this point is developed, in

The Tasmania (6). See a.lso Colvz'n v. Newberry (7).
H.J. Wright, in reply:

The words of the statute 24 Vict. chap 10 (Imp.) -

sec. 5, (on which the defendant relies) are so explicit
that no room whatever is left for argument as to their
meaning. My learned friend has failed to cite any
cases bearing on that section, while he tries to dismiss

(1) B. & Lush. 243, (5) 1. Wm. Rob. 391.
(2) L. R. 4 P. C. 161, (6) 13 P, D. 110.
(3) 1 A. &E. at p. 315, (7) 7 Bing. 190 33 Rev. Reports

(4) P. 59,13 ed - 437.
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the cases cited on behalf of the defendant by the
broad contention that they do not apply, giving no
sufficient reason for such contention. I submit that
the point resolves itself into the meaning of the word
‘owner,” and my learned friend is seeking to give it
a meaning which it cannot possibly bear within the
contemplation of the statute, otherwise the words of
the statute would have been extended. The word
‘owner’ means either the ‘registered owner' or the
‘real owner.’ Thomas Nihan, owner of The Garden
City is both. The charterer, who, it is contended on
behalf of the plaintiffs, was some sort of an owner, is
not and never was either registered or beneficial owner,
and it would, I submit, be extending the meaning
beyond all precedence to hold that the charterer was
included in the woerd ‘owner’ within the meaning of
the statute. Apart altogether from this it is expressly
contrary to the terms of the charterparty agreement
for the charterer to render the boat in any way liable
for the coal supplied; and I ask that the plaintiffs’
action be dismissed with costs as being without the
jurisdiction of this court.

McDouGaLL, L. J. now (January 23rd, 1901) deli-
vered judgment :

This is an action iz rem brought by the plaintiffs to
recover the price of certain coal supplied to The
Garden City, at Buffalo, in June and August, 1896.

The Garden City is a British ship, and during the
summer of 1896 was chartered to one William P.
Goodenough, of Buffalo, to ply between Buffalo and
Crystal Beach, or Victoria, in Canada; the charterer to
pay $5,000 for the season, and also to pay all expenses
or outlay of every kind, including the wages of the
crew, master and engineer, during the period of the
charter. The charterer was to appoint and employ
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the crew, except the master and. engineer, who were 1901
to be appointed by the owner but paid by the char- Tgw
terer, in other words the vessel, with all her appoint- ROCHES-

: TER &
ments, was handed overat the beginning of the season Pirrssura

to the charterer, and was to be re-delivered by him to ?gé;éﬁ?
the owner, at Port Dalhousie, at its conclusion, ﬁfee Tnmvémp'
from any liens, charges, or claims whatsoever incurred. Tur Gar-
during the period unless the same had been incurred f’m_f__o__l_“'
by the owner. If was also expressly stipulated that ™egsens
the master and engineer, though appointed by the T@t&ment
owner of the ship, were not to be deemed in any sense
the servants of the owner.
During the seasom, and to enable the steamer to
make her trips, the coal in question was supplied by
the plaintiffs upon either the charterer’s or the master’s
.orders. The charterer did not pay; and the plaintiffs
now seek to make the ship liable for the same, claim-
ing the right to an action é» rem under 24 Viet. chap.
10 (Imp.) sec. 5 (Admiralty Act of 1861) which
enacts, “that the High Court of Admiralty shall have
“ jurisdiction over any claim for necessaries supplied
“ to any ship elsewhere than in the port to which the
“ ship belongs, unless it is shown;to the satisfaction of
i the court that at the time of the institution of the
‘ cause any owner or part owner of the ship is. doml- |
cﬂed in England or Wales.”
The owner of The Garden City is domiciled at St
‘Catharines, in Ontario, within the Dominion of Canada,
and was so domiciled at the institution of the present
action, the 8th June, 1900. - A great number of cases
were cited upon the argument of this motion to set
aside the writ of summons and service with a view
to indicate the application of this section of the statute
to the facts of this case and also as to the meaning of
the word ‘owner.” It was admitted for the plaintiffs

that they did not possess a. maritime lien; and that
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1901 any right they did possess which would enable them
Tae to bring the present action must depend upon the
RT‘:’:E"‘ construction to be placed on the above-cited section of
Prrrssure the Act of 1861. It was not seriously contended that
CoAaL AND . . .
Trox Co, the registered owner, Mr. Nihan, was in any sense
Tap SH1p personally liable for the claim sued for.
Tae Gar- I find that the latest decision which deals with the
DEN CITT. ohole matter, the judgment referring to nearly every
Repsens  case theretofore decided, is The Ripon City (1).
Judgment.  That case determined that the master of the vessel
appointed by persons who were not the real owners.
of the ship, but who had been allowed by the real
owners to remain in possession and to have control of’
the vessel for the purpose of using her in an ordinary
way, in the particular case, had a maritime lien on the
ship for his disbursements and for liabilities properly
incurred by him on account of the ship, although the
owners of the ship may not have been personally
liable for the disbursements or the matters in respect
to which the liabilities had been incurred. The master
was held entitled to recover against the ship the
amount of certain bills which he had drawn upon the
persons who had the control of the ship in favour of
certain foreign coal merchants who had supplied the
ship with coal to enable her to pursue her voyages.
By force of this determination the coal merchants.
recovered their claims, for the master, obtaining judg-
ment against the ship for the amount of the drafts
drawn by him upon his employers—which drafts had
been dishonoured by them, they having hecome bank-
rupt—was enabled to pay the coal merchants and thus
discharge himself from his personal liability to them
on the drafts.
The court held that the master had acquired a mari-

time lien upon the ship for these liabilities, notwith-

(1) [1697] P. 226.
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standing the fact that the real owners were free from
any personal liability whatever in respect of the
claims. In other words the court held that wherever
a maritime lien was created in favour of any one
against the property—the ship—it was not necessary
to further establish personal liability against the real
owner. The doctrine that there must, in conjunction
with the maritime lien be established the personal
liability of the owner though apparently suggested in
several earlier cases the learned judge after caretul
consideration of those cases held that the liability
against the ship might be created without establish-
ing the personal liability of the owner. The Ripon
City was not a chartered vessel, but a vessel in the
possession of persons to whom the owners had made a
provisional sale. The owners had not been paid
the purchase money, and had not consequently trans-
ferred the legal title to the purchasers, but had chosen
to hand the possession of the vessel over to them to be
employed hy the purchasers as they might see fit in
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the meanwhile. Gorell Barnes, J., in his very able and .

elaborate judgment, points out this important limita-

tion of a master to create a maritime lien for disburse-.

mentsin the case of acharterparty,and,citing The Castle-
gate (1), and The Turgot (2), says: (3) “ A master who
with knowledge of a charterparty under which the
charterers are to provide-and pay for coals, orders coals
on their credit, and draws on them for the value, and
had, and knew he had, no authority, expressed or

‘implied, to pledge the owner’s credit for the coals, has"

not a maritime lien for the amount of his liability on
the bills drawn for the price of the coals,” and cites
from Lord Watson’s judgment in the House of Lords
in The Castlegate the following passage: “I can find
no reasons, either of equity or policy, for enabling the

(1) [1893] A. C. 38. (2) 11 P. D, 2L
(3) [1897] P. at p. 238,
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master of a vessel who is not bound to incur liability
to relieve himself when he does choose to incur it out
of the property of his owners, although they may
derive no benefit from it, and by the terms of his
employment he is debarred from incurring it on their
personal account.” So that in this case if the master
had drawn bills on the charterers for their coal bills,
and the same had not been paid, he could not, as such
master, with a knowledge of the terms of his charter-
party, have created a maritime lien against The Garden
City for the value of this coal, although he had ren- _
dered himself personally liable therefor by drawing
bills.

The word ‘owner’ used in the statutes of 1861,
in my opinion, means ‘registered owner,” or a person
entitled to be registered as owner, not a pro hdc vice
owner; and the word ‘domicile’ must be under-
stood in its ordinary legal sense. Now, the statute
expressly gives the court jurisdiction to entertain an
action in rem for necessaries supplied a ship in any
port other than her home port, but that jurisdiction is
liable to be displaced if it be shown that at the time
the writ issued an owner or port owner was domiciled
in Canada. '

In collision cases, where the collision occurs between
a chartered vessel and another, the maritime lien
which the injured vessel may have against the char-
tered vessel arises only because, as Gorell Barnes, J.
says in The Ripon City, “It is a right acquired by one
over a thing belonging to another, a jus in re aliend.
It is, so to speak, a subtraction from the absolute pro-
perty of the owner in the thing. This right must,
therefore, in some way have been derived from the
owner either directly or through the acts of persons
deriving their authority from the owner. The person
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who has acquired the right cannot be deprived of it
by alienation of the thing -by the owner.” (1)

The result of his very able review of the anthorities
is to point out that it is only maritime liens that a ship
may become liable for when in the possession and

control of charterers, because the lien-holder is entitled

to treat the vessel as owned by the person in posses-
sion. But other claims which may arise, such as are
illustrated in The Druid (2); The Orient (3), and The
Ida (4), cannot be enforced against the vessel because
they arise out of unlawful acts done without any
authority and beyond anything which ought to be
contemplated in the ordinary use of the vessel.

In cases like The Turgot (5), and The Custlegate (6),

persons dealing with the charterers have been held.

not to be entitled to treat the vessel as owned by the
charterers, but have dealf with them on their credit
and not upon the faith of having the security of the
vessel. In the present.case,.there:being no maritime
lien, no act of the master in . purchasing supplies. for
the ship, with a full’ knowledge of the terms of the
charterparty, could bind either the vessel, or the
owners, or any person except the charterers or himself
personally. The question as to whether an action iz
rem may be instituted against a vessel for necessaries
supplied to her in any port other than her home port
depends solely upon the fact at the time of the institu.
tion of the action. Was an owner or part owner
domiciled in Canada? If any such owner was domi-
ciled in Oanada, or in other words, within the juris-
diction of the Admiralty Court, then no action iz rem
for necessaries will lie. I am of opinion, therefore,

(1) [1897] P..D. 242. (4) Lush. 6.
(2) 1 Wm. Rob, 301, (6) 11 P, D. 21,
(3) L. R. 3 P. C. 656. (6) [1893] A. C. 38.
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1901 that the plaintiffs’ writ and the service thereof must

Tue  be set aside with costs.
RocuEs-
TER &
PITTSBURG
oan 850 Solicitors for plaintiff: Thom, German § Pettit.

Tag §mre Solicitor for the ship: M. J. McCarron.
THE GAR-
pEN CITY.

Judgment accordingly.*

Reasons
for
Judgment,

* REPORTER'S NOTE : An appeal was taken by the plaintiffs to the
Jupee oF THE ExcHEQUER CoURT, who affirmed this judgment. See
the report of the case on appeal, post,
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THE BOSTON RUBBER SHOE COM- PL AINTIFF 1901
PANY... e erenn ——
_ Jan, 30.

AND : -

THE BOSTON RUBBER OOMPANY
OF MONTREAL (Ltp.) .. ! DEFENDANT.

Security for cnsts—Order for—Practice.

Under the present practice of the court an order for security for costs

may be given at any stage of the proceedings in a cause. W ood
V. The Queen (7 S. C. R. 634) referred to.

THIS was an application on behalf of the defendant
for an order for security for costs. '

January 25th, 1901.
C. J. R. Bethune in support of application :

There is not the slightest doubt that the facts war-
rant the granting of the order asked for, provided the
application is' made in time. The plaintiff is resi-
dent out of the jurisdiction. The statement of claim
was served on the 3rd of October, 1900, and on the
15th of that month a demurrer was filed. After the
demurrer was disposed of, the plaintiff lost no time in
filing and serving his statement of defence within
two weeks after the reply was filed. A summons for
the order for security was taken out. .

No doubt Wond v. The Queen (1) will be cited
against us, but in answer to that we submit that the
English practice has completely changed since.that.
case was decided. The former practice WOuld.hot
allow security to be ordered after defence filed. That
‘was the old Chancery practice. The new practice is
established by Rule 981, Order 65. (See Annual Prac.

© (1) 7S.C. R. 634,
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1901 ¢gice p. 928). Under the new rule an order for security
Bosron May be made at any stage of the proceedings. (See
S%%;ng. Annual Practice p. 932.)
B To prevent the order going, the other side must show
RgiTB‘;i prejudice. .There is none here. We are entitled to
Cﬁ“““ OF the order asked. (See Holm. & Lang. Ont. Jud. Prac.
ONTREAL.
p.- 1333.)
Argument

of Counsel

R. V. Sinclair, contra :

The defendant is barred from getting the order by
lapse of time and steps in the cause. Wood v. The
Queen is good law to-day. It is not necessary for the
plaintiff to show that it has been prejudiced by
the delay.

‘While it is to be said that there is no special rule of
The Exchequer Court in this matter, yet there is a
practice of the court in respect of it hased upon Wood
v. The Queen. The new English rules are to prevail
only where there is no settled practice of the court.

C.J. R. Bethune in reply cited Small v. Henderson (1).

Tax JupGE oF THE EXCHEQUER COURT now (Janu-
ary 30th, 1901) delivered judgment.

This is an application by the defendant for an order
that the plaintiff give security for costs. The facts are
such that the application should be granted, unless
because of the delay in making it and the steps taken
in the action, the defendant is not now entitled to
security. The statement of claim was served on the
8rd of October last, and on the 15th of that month a
demurrer was filed to the statement of claim which
was argued on the 25th of October, and judgment
overruling the demurrer given on the 15th of Novem-
ber last. The statement in defence was filed on the

5th of December last, on which issne was joined on

(1) 18 Ont. P. R. 314,
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the 28th day of the same month. Thé summons for 1900
an order for security was taken out on the 12th of Bosron

January, 1901. _ SI:[UO};:B(EJOR.
There can, I think, be no doubt that under the .
Bosron

former practice of the court, as illustrated by Wood v. Russer
The Queen (1), the application would be refused; but %‘;ﬁﬁ;gf"
the matter 1s now governed (The Exchequer Court Act, _:
s. 21; Ezchequer Court Rules, 1) by the English rules, Tudrhens.
by which it is provided (Ord. 65, R. 6), that: : —
“ In any cause or matter in which security for costs
‘“ is required, the security shall be of such amount,
‘“ and be given at such times, and in such manner and -
“ form, as the court or a judge shall direct.””
In a case decided in 1896, the Court of Appeal (con-
sisting of Lindley, Lopes and Rigby, L.JJ.) over-
ruling Kekewich, J., held that under this rule there is
a judicial discretion to direct security for cosis to be
given at any stage of the proceedings. (In re Smith (2)
There will be an order in this case that the plaintiff
companyg give security in the sum of four hundred
dollars for any costs that may hereafter be incurred in
the action ; the costs of this application to be costs in
the cause.

Ordered accordingly.

(1) 7 8. C. R. 634. (2) 75 L. T. N. 8. 46.
4
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1801 IN THE MATTER OF THE PETITION OF RIGHT OF
Feby. 7.
— THOMAS PAGET ... v iieienniinn SUPPLIANT ;
’ AND

BIS MAJIESTY THE KING.............RESPONDENT

Action for return of moneys paid by mistake— Legal process—Recovery—
Demurrer.

The suppliant brought his petition of right to recover from the Crown
the sum of $190 which he alleged he had paid under mistake to the
Crown in settlement of an information of intrusion in respect of
certain lands occupied by him. He also claimed $500.00 for
damages for the loes he alleged resulted to him on the sale of
said lands by reason of the proceedings taken against him by the
Crown. TUpon demurrer to the petition,

Held, that the suppliant’s petition disclosed no right of action against
the Crown, and that the demurrer should be allowed. Moore v.
The Vestry of Fulham ([1595] 1 Q. B. 399) followed.

PETITION OF RIGHT for the return of moneys
alleged to have been paid to the Crown under mistake
of title, and for the recovery of damages for the loss of
money upon a sale of lands by reason of proceedings
being taken against the occupancy of ithem by the
Crown.

By the suppliant’s petition, after setting out the
boundaries of the lands in question, he alleged, in
substance, as follows:

“In the year 1876, and whilst the said lot No. 4
was in the possession of your suppliant’s predecessors
in title, the Crown, through the officers of Her Majesty’s
Ordnance, wrongly asserted title to that part of said
lot set forth in said information, and by mutual mis-
take of the Crown and its officers and the several
owners of said lot, and through ignorance and mistake
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.on the part of owners of the said lot, a lease of a portion
thereof claimed in said information was issued by the
Urown to the respective owners of said lot.

“When the said information wasserved upon your
suppliant on or about the 24th day of April, 1893,
suppliant paid to the Crown through its solicitor D.
‘O’Connor, Esq., Q.C., the sum of $180 being the
amount claimed in said 1nformat10n and also the sum
of $10 for-costs.

“Suppliant says, that when he pald the sum of $190
all parties to the said aclion were in ignorance as to
the true state of the title to the land claimed by the
‘Crown, and that the same was paid as a result of the
mutual mistake of the Crown and the owners of said
land when the said lease was executed.

“ Your suppliant further says, that at the time he
paid the said sum the Crown had no right, title or
interest in the said land and Wronwfully compelled
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him to pay the said moneys, and that the same were

paid through ignorance and a mutual mistake on the
part of the Crown and himself.

“Your suppliant further says, that at the time he
paid the said sum of $190 he sold the said land to
-one Dunn, and by reason of the claim set up by the
‘Crown to a portion of the said land which comprised
some fifteen or twenty acres of valuable farm land, he
was thereby prevented from obtaining any consider-
ation therefor and was compelled to sell the said land
at a loss of at least $500.

“Your suppliant further says, that by the judgment
of the Exchequer Court of Canada dated the 30th day
of May, 1898, in the case of The Queen v. Hall (1), it was
-determined that the lease had been entered into
through the mutunal mistake of the Crown and the

(1) 6 Ex. C. R. 145.
4%
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respective owners of said lot, and that the same was
null and void.

“ Your suppliant respectfully submits that he is
entitled to be repaid the sum of $190.00 with interest
thereon at the rate of six per cent. per annum to the
payment thereof, and the sum of $500.00 damages.”

The Crown demurred to the petition upon the fol-
lowing grounds :

“The amount claimed in paragraph 8 of the sup-
pliant’s petition was the amount of the money demand
claimed in the information by Her Majesty’s Attorney-
General for the Dominion of Canada, as stated in para-
graphs 1 and 2 of the petition and the costs of the
sald information, and was, therefore, paid by com-
pulsion of law and to settle and compromise a demand
then being litigated, and cannot be recovered as money
paid voluntary under a mistake of fact.

“The amount claimed in varagraph 10 of the sup-
pliant’s petition cannot be recovered from the respon-
dent because no breach of duty is setforth giving rise
to any claim by way of petition of right against the
Crown.

“ Paragraph 10 does not state any wrongful act
which would entitle the suppliant to recover in an
action as between subject and subject.

“No claim is stated in the said petition of right to
which effect ought to be given by judgment upon a
petition of right against Her Majesty the Queen.”

January, 14th, 1901. .

The demurrer was now argued.

F. H. Chrysler, Q.C., in support of the demurrer:
The suppliant asks by his petition of right to have
money pald under legal process restored to him.
It is submitted that he cannol so recover. The prin-
ciple has been recognised since the decision in Marriot
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v. Hampton (1), over one hundred years ago, that money
paid under compulsion of legal process cannot be
recovered back. The latest case on the point to
- which I desire todirect the court’s attention is: Moore
v. Vestry of Fulham (2).
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As to the second ground of demurrer, no action will

lie against the Crown for the loss of profits derivable

from a sale of land. As between subject and subject,

the action in such a state of facts would be on the
case, for slander of title. Such an action sounds in
tort, and is not maintainable against the Crown.
Again, the petition is demurrable in this behalf
because it is not stated how the money was lost:

Again, between subject and subject malice should be.

averred in an action on the case for slander of title.
Baker v. Carrick (3) ; Smith v. Spooner (4).

No action for tort can be brought against the Crown,
except by statutory invasion upon the anment safe-
guards of the prerogative.

A. E. Fripp, conlra, contended - that as the money

was paid under the mutual mistake of the parties as

to the title, the money was recoverable back.

Again, it was not paid upon a judgment as was the
case in Marriot v. Hamptorn, but was paid upon the
summons being served. Therefore the cases cited in
support of the demurrer do not apply.

He cited Kelly v. Solari (5) ; Durrant v. Ecclesiastical
Commissioners (6); Duke de Cadaval v Collins (7).

F. H. Chrysler, @. C., inreply: The rule is not that
money paid under a judgment may not be recovered
back, but that money paid under compulsion of legal
process cannot be recovered back.

(1) 28m. L. C. 409. (4) 3 Taun. 246.
(2) [1895] 1 Q. B. D. 399, (5) 9 M. & W. 54,
(3) [1894] 1 Q. B. 838 (6) 6 Q. B. D. 234.

(7) 4A, & E. 838,
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THE JUDGE OF THE EXCHEQUER COoURT now (Febru-
ary Tth, 1901) delivered judgment:

This is a demurrer to the petition of righ*, by which
the suppliant claims from the Crown the sum of
$751.00. Apart from interest, this amount consists of
a sum of $190.00 which the suppliant alleges he paid,
by mistake, to the Crown upon being served with an
information of intrusion: and a sum of $500.00 for
damages which he claims represents the loss that
resulted to him on the sale of the lands mentioned in
the information of intrusion.

The suppliant concedes that in respect of the laiter
amount the demurrer must be allowed, and it seems
clear that it must also be allowed in respect of the
moneys alleged to have been paid under mistake.

The principle governirg the case was stated by Lord
Halsbury in Moore v. The Vestry of Fulham (1) as
follows:

“ The principle of law has not been quite accurately
stated by counsel for the appellant, because the prin-
ciple of law is not that money paid under a judgment,
but that money paid under the pressure of legal pro-
cess, cannot be recovered. The principle is based upon
this, that when a person has had an opportunity of
defending an action if he chose, but has thought proper
to pay the money claimed by the action, the law will
not allow him to tryin a second action what he might
have set up in defence to the original action.”

There will be judgment for the Crown upon the
demurrer.

Judgment accordingly.

Solicitor for the suppliant : A. £. Fripp.

Solicitors for the Crown : Chrysler & Bethune.

(1) [1£95] 1 Q. B. 390,
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IN 1"®E MATTER oF THE PETITION OF R1GHT OoF 1900
Dec. 15.

ARCHIBALD STEWART............... ......SUPPLIANT; ——

‘ AND : Feb, 26,
HIS MAJESTY THE KING-......ooeveee.. .RESPONDENT.

Contract for public work— Delay in executing same— Netice by engineer—
Withdrawing work from contractor— Damages— Plant—Interest. -

1. There may be some question as to whether Falker v. The Londen

" and North Western Keilway Company (L. R. 1 C. P. D. 518) should

be accepted as establishing a general proposition that if in con-

tracts creating a forfeiture for not proceeding with work at the

rate required, a time is fixed for its completion, the forfeiture
cannot be enforced on the ground of delay after that date..

But at all events any notice given after such date to determine the
contract and enforce the-forfeiture must give the contractor a
regsonable time in which to complete the work, and the con-
tractor must, with reference to such reasonuble time for com-
pletion, make.default or delay in diligently continuing to execute
or advance the work to the satisfaction of the engineer. The
engineer is to decide, having regard to a-time that in the opinion
of the court is reasonable, and the contractor is to have notice of

~ his decision. - *

2. Where there is a breach of contract the damages are to be measured
as near as may be by the profits the contractor would have made
by completing the contract in a reasonable time.

3. In this case the contractor claimed for loss of profits in respect of
certain exira work not covered by the contract.

Held, that inasmuch as it was not possible to say either that the
engineer would have directed it to be done by him had the work
remained in the suppliant’s hands, or that in case the engineer -
had done so, that he would have fixed a price for it from which a
profit would have been derived, it could not be taken into con-
sideration. 4

4. Where in such a case the Crown dispossessed the contractor of his
‘plant and used it for the purposes of the completion of the work,
the contractor was held entitled to recover the value of such plant
as a going concern, that is, its value to anyone situated as the
contractor himself was at the time of the taking of the plant.
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5. Where the contractor was not allowed interest upon the value of
such plant, it was held that he was not to be charged with interest
upon the bhalance of the purchase price of a portion of the plant
which, with his consent, the Crown had subsequently paid.

PETITION OF RIGHT for damages arising out of
a breach of contract for the construction of part of a
public work, by reason of the Crown withdrawing the
works from the contractor, before completion, for
alleged delay in prosecuting such works.

The facts are stated in the reasons for judgment.

The case came on for trial on the 6th of September,
1899, and was continued on the following dates :—
September 7th, 8th and 9th, 1899; January 25th,
26th, 27th, 29th, 30th, 31st, 1900 ; February 1st, 1900 ;
March 8rd, 5th, 6th, 7th, 8th, 12th, 1900: April 16th,
17th, 18th, 19th, 20th and 21st, 1900.

The following counsel appeared for the respective
parties :

B. B. Osler, Q.C, W. D. Hogg, Q.C. and Glyn Osler
for the suppliant;

S. H. Blake, Q.C., W. H. Lawlor and W. A. H. Kerr
for the respondent.

At the request of counsel the arguments for both
parties were submitted in writing.

The following is an cbridgement of the a,ro-ument
on behalf of the suppliant:

The suppliant submits three grounds in support of
his contention that a braach of the contract was com-
mitted by Her Majeuty, and these grounds are as
follows :

1. That the noticc  the 13th of October, 1897, was
invalid inasmuch as it gave no intimation to the
suppliant as to what he was required to do to satisfy
the chief engineer.

2. That even if thenotice was sufficient in substance
and information, it could not be effectual to put an end
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to the contract, as the time had expired within which
an effectual notice could be given, and no contract
then existed within or under which an effectual notice
for the said purposes could be given.
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8 Even assuming the first and second objections to of Counsel,

be untenable, the notice was not effectual to end the
contract, as the default in diligently prosecuting the
work, which the Crown complains of, was not that of
-the suppliant ; but was the result of neglect on the
‘part of the engineers in charge in not laying out the
work, giving plans and detailed drawings, &c., and
the engineer is not the conclusive judge where the
default is occasioned by himself.

With reference to the first point, assuming that the
original contract was still in force at the time when
the notice of the 13th of October was given, it is sub-
mitted that the notice was not in itself sufficient to

entitle the Government to act, in pursuance of that

notice, by taking the contract out of the contractor’s
hands. The notice, in order to be effectual, should
have indicated what the matters of delay and default
'were, in order that the contractor might have remedied
them ; it contained no indication in respect to what
the contractor should do as regards expedition, mate-
rial and workmanship, so that during the six days
mentioned in the notice, the contractor might have
opportunity inh removing the engineer’'s objection, or
satisfying his requirements (Smith v. Gordon (1). If,
therefore, this notice had been given while the original
contract was in force, and action had been taken upon

it by the chief engineer by the removal of the con-
~ tractor, it is quite plain upon the case above cited that

the Government would have been in error, and that a

breach of the contract would have taken place entlthng
the contractor to sue and recover da.mao'es for the

(1) 30 U. C. C. P. at. p. 562.
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1901 breach The reasonableness of this requirement is
Srewarr justified by the actual facts in this case, assuming, for
Tae Fine, 1€ moment, that a notice dismissing the contractor
Aromment could be given at all.
of Counsel. 2 1t is therefore submitted upon the second ground,
that even if the notice were sufficient in substance and
information, it could not be effectual to put an end to
the contract, as the time of the original contract had
expired, and no contract existed within which or
under which an effectual notice for the said purpose
could be given. _

At the date of the notice the original contract as to
time of completion was entirely abandoned by the
parties. The work was still proceeding in a much
altered form, changes in structures had been decided
upon and were being constructed, new prices had been
arranged for masonry and concrete. The contract,
therefore, which existed between the Government and
the suppliant in November, 1897, was a new contract
for" the performance and completion of the work within
a reasonable time, and the Government were not
entitled at that time to give the notice of the 13th of
October, 1897, purporting to be within the require-
ments and stipulations of the contract of the 24th
September, 1892. (Wulker v. The Londwm & North
Western Raitway Co. (1); Wood v. Rural Sanitary
Authority of Tendring (2); The Mayor of Essendon v.
Ninnes (3); Smith v. Gordon (4); Law Quarterly
Review (5). _

All that can be said with reference to the contract
existing at the time the notices were given in October
and November of 1897, is that both parties having per-
mitted the work to be proceeded with after the time

(1) L. R. 1. C. P. D, 518. {3) 5 Victorian L. R. 236.
(2) 3T. L. R. 272. (4) 30 U. C. C. P. at p. 562.
(6) Vol. 16, Nu. 62, p. 117.
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originally specified had expired, a new contract arose
go far as time was concerned, under which the con-
tractor would be entitled to perform the work within
a reasonable time. Asto what that reasonable time
might be, it was not, it is submitted, within the pro-
vince of the Government to finally indicate. It is
_entirely a question for the court to say whether the
time specified in the notice of the 20th of March, 1597,
whereby it was notified to the contractor, in effect,
that the work should be completed by the 31st of
October, 1898, was or was not a reasonable time within
the meaning of the cases bearing upon that subject.
But it is submitted upon the evidence that the court
cannot say that the suppliant was allowed a reason-
able time to complete the work remaining to be
done.

Where a contract exists in which the time for the'

completion of the work is not specified, or where the
time mentioned in a contract for the completion of the
work has been waived, either contracting party may
give notice to make time of the essence of the contract,
which of course must be a reasonable time. Taylor v.
Brown (1) ; Green v. Sevin (2).

If the work is taken away without a reasonable time
to complete it being allowed, the contractor is entitled
to damages. (Startup v. MacLonald (3); Hudson on
Building Contracts (4); Roberts v. Bury Commissicners
(6) ; Comyn's Digest, vo. ** Condition” L. [6]; FTolme v.
Guppy (8) ; Westwood v. Secretary of Stute fur India (7);
Russell v. da Bandeira (8).

Then, as to the measure of damages. The measure
of damages when there is a wrongful forfeiture of a

(1) 2 Beav. 180. , (5) L. R. 5 C..P. 310.
(2) 13 Ch. D. 589, (6) 3 M. & W, 387.
(3) 6 M. & G. 593. (1) 7 L. T. N. 8. 736.

(4) 2nd ed. (1895) pp. 212, 213. (8) 13 C. B. N. S. 149.
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contract is stated by Lord Cranworth in the case of
Ranger v. The Great Western Railway Co. (1) :

“The right of the appellant |the contractor] would be
to recover such amount of damages as would put him
as nearly as possible in the same position as if no such
wrong had been committed, that is, not as if there
had been no contract, but as if he had been ailowed to
complete the contraci without interference.”

It is submitted that the suppliant is entitled to what-
ever profit he would have made upon the extra work,
no less than fo the profit which he would have made
upon the work actually specified or ordered before the
5th of November, 1897. when the works were taken
out of his hands. That is the plain meaning of the
rule laid down by Lord Cranworth, as above cited.

In cases where the contract price is a bulk sum and
the contract provides that extra work must be done
without any additional compensation, the measure of
damages to the contractor is the difference between the
contract” price and the cost of performing the work,
including the extra work. Ranger v. The Greal West-
ern Railway Co. (2).

With regard to the backing, that was the subject of
an independent contract between the Minister of Rail-
ways and Canals and the suppliant. It is a well
established rule of law that oral evidence is admissible
for the purpose of showing that the writing between
the parties does not in fact contain the agreement in
respect of which the dispute has arisen, and that
evidence is always admissible for the purpose of show-
ing that the real contract batween the parties is not in
writing, and that the subsequent written contract does
not contain, and was not intended to contain, the whole
agreement between them. (Har/isv. Rickett(8); Rogers
v. Hadley (4).

(1) 5 H. L. C. 72. (3) 4 H. & N. 1.
(2) 5 H. L. C. 72. (4) 2 0. & C. 227.
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The following is a synopsis of the written agree-
ment submitted on behalf of the respondent :

As to the question of the contractor's delay in pro-
ceeding with the works, and the withdrawal from
him, on that account, of the completion of the com-
tract, it is submitted that the only answer that can be
given from the evidence as to why the work which
was to have been done in 1894 was not finished in
1897 is that the contractor was incompetent and did
not desire to get on with his work, and that his means,
force and plant were entirely inadequate. Such cases
as Roberts. v. Bury Commissioners (1} can have no
application here. There the complaint was that no
extension of time had been given, whereas herc it is
evident that the time was extended for a period
greatly in excess of any delays caused by the respon-
dent. Making a summary of the delays as accurately
as they can be taken from the statements made by the
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_suppliant and his witnesses, it would appear that to

the end of 1896 the number of months of delay com-
plained of was five; that the additional time given
was two years and one month. So that even if the
delay were chargeable to the Crown, there has been
given to the suppliant some twenty months’of time
for the five months of delay by the Government of
which he complains. Long prior to the notice of

March 20th, the suppliant had been frequently urged

by the Department of Railways and Canals, beginning
in July, 1893, to proceea more vigorously with his
work. It cannot be said, therefore, that there was
anything unreasonable in giving the notice of March,
1897.

The contract between the suppliant and. the Crown

is contained in the original agreement of the 24th
September, 1892, with the modification in prices

(1) L. R. 5 C. P. D. 310.
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effected by the agreement of the 20th August, 1895,
and by order in council of 21st September, 1895. The
acceptance was upon the express terms that there
should be no deviation in the contract prices or any
extra charge. At this date, therefore, the original
agreement stood with the only alterations as to time
of completion and as to certain rates. In November,
1897, when the breach of contract complained of by
the suppliant is said to have taken place, these docu-
ments were in force between the parties and contained
the whole contract between them. The breach com-
plained of must therefore, be a breach of some term
contained in these instruments, or a breach of an
implied contract arising apart from them. Let us
examine the suppliant’s contentions. He says the
aclion of the Crown in taking the work out of his
hands and dismissing him therefrom was a breach of
the contract existing between him and the Crown in
November, 1897. He complains that taking the work
out of his hands is the breach of contract. The con-
tract he relies on as having been broken is therefore a
contract to allow him to perform the work. It is
beyond question that no such express contract appears
on the written documents. A perusal of the thirty-
four clauses of-the contract and ol the one hundred
and forty-five paragraphs of the specification will not
reveal a single word of obligation on the part of the
Crown to permit the doing of the work ; neither will
any such obligation be found in the agreement above
referred to of August and September, 1895, introducing
the three-lock system. Therefore, the contract which
the suppliant says has been broken must be an im-
plied contract. (Hudson on Building Contracts (1)). But
there can be no implied contract here, because section
84 of the written contract between the parties expressly

(1) 2nd ed. p. 228.
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declares that no implied contract shall arise between
the parties in respect of any of the works thereby con-

tracted for. (The Queern v. Starrs (1)),

" As to the generality of the terms of notice with-
drawing the works from the control of the contractor,
it 1s submitted that, where the objection is that the
whole work is being neglected and not prosecuted
with the vigou: called for by the contract, the engineer
is entitled to give a general notice. (Punling v. Mayor
of Dover (2)). ,

It is argued by the suppliant that the Crown had
no power to give a notice under clause 14 of the con-
tract and to follow it up by taking the work out of
the centractor’'s hands, because it 1s contended that the
penalty clauses of the contract were not in force in
1897. The answer of the respondent is that such
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penalty clauses were in full force and effect then.

After an extension of time, the contractor must stﬂl
complete the work within a reasonable time. (Mc¢Don-
ell v. Canada Southern Railway Company (3)).

Walker v. London and North Western Railway Com-
pany (4) is the leading case upon which the suppliant
relies to establish that the Crown was not entitled to
give the notice of 18th October, 1897, and to follow it
up by taking the contract out of the suppliant’s hands.
Now, that case is entirely different from the present.
‘There was no provision for an extension of time, and
what was there sought to be done was to avoid the
contract and to forfeit all plant, materials and money
.due to the contractors. Here there is a provision for
extending the contract, and, moreover, the Crown did
not seek to avoid the suppliant’s contract ; what has
‘been done is simply to carry out the provisions of
the contract. . Neither has the contractor’s plant and

(1)'17 8. C. R. at p. 129. (3) 33 U.C. Q B. 313,
(2) 24 L. J, Ex. 128. ~ (4) L. R. 1. C. P. D, 518.
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material been confiscated or seized as was done in the
Walker case ; nor is it sought here to forfeit any moneys
due to the contractor. On the contrary, the moneys
payable under the estimate for October, 1897 were
paid for the benefit of the contractor after the work
was taken out of his hands, and at that time the
contractor was largely overpaid. (Berlinguet v. The
Queen (1). .

When a party has by his own act or default put it
out of his power to fulfii his contract, the other party
may at once treat this as a breach of contract without
waiting for the time of performance to arrive; so
the Crown was justified in treating the contract as
broken by the suppliant in 1897. The Crown was
also within its rights in retaining the plant, &c., for,
under the terms of the original contract, the plant,
&c., remained the property of the Crown until the
completion of the contract.

It is argued for the suppliant that having fixed a
reasonable time for the completion of the work the
respondent was bound to allow the suppliant the
whole of that time to do it. The only anthority cited
for this proposition is Startup v Macdonald (2), which
is a case involving the delivery of oil at night. The
plaintiff had until the 81st of March to deliver the oil
which he had sold to the defendant. He delivered it
in the evening, and the jury found that thereafter the
defendant would have had time to examine and store
the oil on that day. It was, therefore, held that the
plaintiff had fulfilled his contract.

The suppliant contends that if the respondent is
liable to him for having taken the contract out of his
hands, the action of the respondent in taking posses-
sion of the suppliant’s plant was also wrongful, and
that the suppliant is entitled to recover the value

(1) 138. C. R. atpp. 125,126.  (2) 6 M. & G. 593.
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thereof. The cause of action with regard to the plant
1s not clearly stated in the argument for the suppliant.
But it would seem that a wrongful act is complained
of, and so the argument amounts to this, that if the
Crown was not justified in taking the plant under the
contract, the taking was a tort. Now, it is not neces-

65
1901

STEWART

(R
TaE KIiNg.

Argument
of Counsel

sary to argue in this court that the Crown cannot be

made liable for a tort in the absence of statutory pro-
vision therefor. Julien v: The Queen (1).

As to the counter-claim,-the suppliant is liable to
make good to the respondent all moneys that he has
been paid in excess of the value of the work done by
him. Again, the suppliant having failéd in his con-
tract, he is liable to make good all loss and damage
suffered by the Crown by reason of the non-completion
by him of the works. (Hudson on Building.Con tracts
(2). It was owing to the suppliant’s default that it
became necessary torelet the contract, and he cannot
complain if the works were carried out at reasonable
cost. (Ranger v. Great Western Railwas Y C'ompany (3);
Fulton v. Donwell (4).

By the written reply to the respondent’s argument
counsel for suppliant submitted, amongst others, the
following contentions : S

When the works were taken from the suppliant the
time for performance was no longer of the essence of
the contract. The Crown, by allowing the time to
run beyond the original fixed time, had abandoned, as
a matter of law, the right to enforce the penal clauses
of the contract. Mayor of Essendon v. Ninnis (5).

The suppliant contends that clause 34 of the con-
tract, forbidding any contract by implication between
the parties, does not apply to the position of affairs

(1) 3 Ex. C. R. at p. 242. (3) 5 H. L. C. 72.
(2) 2nd Ed, 390, . (4) 6 N. Zeal, L. R. 8. C. 207.
. {6) 5 Viet. L.-R. (Law) 236.

5
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between them here because, first, the contract, in
respect of which breach by the Crown is alleged, is
not an implied contract; and, secondly, that clause 84
has application only within the original contract time.

As to the right of the suppliant to recover the value
of the plant in the hands of the Crown, suppliant relies
on Tobin v. The Queen (1); Feather v. The Queen (2) ;
Clode on Petition of Right (3). It is not a matter of
trover or conversion; but we seek here a remedy
simply for a breach of contract. Therefore the case ot
Julien v. The Queen does not apply.

Tar JuDGE OF THE EXCHEQUER COURT now (De-
cember 15th, 1900) delivered judgment.

The suppliant, by an indenture made on the 24th of
September, 1892, entered into a contract with Her Ma-
jesty the Queen, represented by the Minister of Rail-
ways and Canals of Canada, to construct sections one
and two of the Soulanges Canal and to deliver the
same complete to Her Majesty on or before the 31st day
of October, 1894. By the 18th clause time was declared
to be of the essence of the contract. By the 16th clause
it was agreed that the suppliant should not make any
claim or demand, or bring any action, suit or petition
against Her Majesty for any damage which he might
sustain by reason of any delay in the progress of the
work arising from the acts of any of Her Majesty’s
agents ; but that in the event of any such delay the
contractor should have such further time for the com-
pletion of the works as might be fixed in that behalf
by the Minister for the time being. There was a good
deal of delay of that kind, but the authority to extend
the time was never in terms exercised by the Minister.
There was no request to him to exercise it, and it.was

(1) 16 C. B. N. S. at p. 358.  (2) 6 B, & S. 257.
(3) Pp. 88, 89.
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not exercised. The provision, like that contained in
the 29th clause, whereby also the Minister had power,
under the circumstances therein stated, fo extend the
time for the completion of the contract; has no present
importance beyond showing that such power was
vested in the Minister. By the 13th clause of the
-contract the Chief Engineer of Railways and Canals
was given authority at any time, and at the contractor’s
.expense, to increase the plant or materials, or force
employed upon the work in case he considered them
“insufficient for the advancement’ of the works
“ towards completion within the limited times”, or if
such works were not being carried on with due dili-
gence. This authority was not exercised and the only
bearing the clause has on the present controversy is
* that, differing in that respect from the 14th clause, on
the true construction of which the case depends, it

contains an express reference to the times limited for

the completion of the contract. The 14th clause of the
.contract is in these terms: — | |

“In case the contractor shall make default or delay
in diligently confinuing to execute or .advance the
works to the satisfaction of the engineer, and such de-
fault or delay shall continue for six days after notice
in writing shall lLiave been given by the engineer to
the contractor requiring him to put an end to such de-
fault or delay, or in case the contractor shall become
insolvent, or make an assignment for the benefit of
creditors or neglect either personally or by a skilful
and competent agent to superintend' the works, then
in any of such cases Her Majesty may take the work
-out of the contractor’s hands and employ such means
as She may see fit to complete.the work, and in such
cases the contractor shall have no claim for any further
payment in respect of the works performed, but shall

nevertheless remain liable for all loss and damage
5%
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which may be suffered by Her Majesty by reason of
the non-completion by the contractor of the works, and
all materials and things whatsoever, and all horses,
machinery and other plant provided by him for the
purposes of the works shall remain and be considered
as the property of Her Majesty for the purposes and
according to the provisions and conditions contained
in the twelfth clause hereof. ”

There were undoubtedly great delays in the execu-
tion of these works and there is a large mass of evi-
dence in respect thereto, and to the controversies that
have arisen between the parties because of such delays.
The fault was not all on one side, but there is, I think,
no occasion to weigh the fault on this side or on that,
or to attempt to apportion the blame. One thing, how-
ever, is very clear, and that is that the suppliant has
no ground of complaint with respect to the financial
support and assistance that the Crown afforded him
during the progress of the work.

At an early date in the execution of the work the
Crown commenced to make to him large advances that
it was, so far as I can see, under no obligation to make.
On undressed stone at Rockland quarry, that as things
turned out was never needed for the work, advances
amounting in all to forty eight thousand five hundred
dollars were made. On potsdam sandstone excavated
during the progress of the work—the stone being the
property of the Crown subject only to the right of the
contractor to use what he needed of it in making con-
crete—omne dollar a cubic yard was advanced. When
the work was taken out of his hands the amount of
the advance stood at fifty-seven thousand dollars,
while the value of work then done on i, in preparing
it for use in concrete, was only some three thousand
dollars. These two items of forty-eight thousand
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five hundred dollars and. fifty-seven thousand dollars
now form part of the Crown’s counter-claim.

In 1897, when the next incident, to which, in this
statement of facts, it is mecessary to refer, occurred,
half of the work, approximately, remained to be done.
In March of that year (1897) the following notice was
given to the suppliant :—

“ Ottawa, 20th March, 1897.
“ Dear Sir, . ‘ _

“ As you are now approaching the season when the
resumption of active work under your contract npon
the Soulanges Canal may be looked for, I am in-

structed by the Minister to say that he cannot permit’

the work upon the Canal to be further delayed. The
intention of the Government is to push forward the
completion of the undertaking as rapidly as possible;
and I am to further notify. you that if the Chief En-
gineer has any reason to fear that your contract will
not be fully executed by the 81st October, 1898, the

work will be taken off your hands, and the conditions

of the existing contract as to penalties rigidly enforced.
“ Yours &c.,
(Sgd.) C. SCHREIBER,
“ Deputy Min. and Chief Eng.
A. STEWART, BEsq.,
Contractor Sec. 1 and 2,
Ottawa, Ont.”

On the 17th of May, Mr. Schreiber, the chief en-

gineer, gave the contractor notice that, if he did not at
once proceed to prosecute the work vigorously, steps
would be taken under the contract to put an end to
the delay. Darly in June a further notice, on which,
however, no action was taken, was given to him that
if the delay continued beyond six days Her Majesty
might * proceed under the powers conferred upon Her
“ by clause No. 14 of the said contract.” The notice
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1801  was in terms similar to the following, which was

srewarr given in October of the same year:—

Tee ke, To Archibald Stewart, of the City of Ottawa,
et Province of Ontario, Contractor :—
Judemente Take notice that as you have made default and

delay in diligently continuing to execute or advance
to my satisfaction the works contracted to be perform-
ed by you under your contract with Her Majesty Queen
Victoria, represented by the Minister of Railways and
Canals of Canada, dated the twenty-fourth day of
September A. D. 1892, whereby you contracted to
execute and provide the several works and materials
required in and for the formation of sections numbers
one and two, Cascade Entrance of the Soulanges Canal,
you are hereby notified to put an end to such default
or delay.

“ You are also notified that, if such default or delay
shall continue for six days after the giving of this
notice, Her Majesty may proceed under the powers
conferred upon Her bv clause No. 14 of the said con-
tract.

“ Dated at Ottawa, this thirteenth day of October
A. D. 1897.
(Sgd.) COLLINGWOOD SCHREIBER,
Chief Engineer of Railways and Canals.

This notice was followed by another whereby the
work was taken out of the contractor’s hands The
latter notice was in these terms :—-

“To Archibald Stewart, of the City of Ottawa, Pro-
vince of Ontario, Contractor :—

“ Whereas you have made and are making default
and delay in diligently continuing to execute and
advance to the satisfaction of the Engineer the works
contracted to be performed by you under your contract
with Her Majesty Queen Victoria, represented by the
Minister of Railways and Canals of Canada, dated the
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twénty-fourth day of September A.D. 1892, whereby"

you contracted to execute and -provide the several
works and materials required in and for the formation
of section numbers one and two Cascade Entrance of
the Soulanges Canal, and such default and delay has
continued for more than six days after notice has been
given by the Engineer to you requiring you to put an
end to such default and delay, and such default and
delay still continues:

“ Now take notice that Her Majesty, represented by
me, the Minister of Railways and Canals of Canada,
does hereby, under the provisions of the fourteenth
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clause of your aforesaid contract, terminate the said .
contract from this date, and take the work out of your

hands, and will employ, such means as Sh¢ may see fit
to complete the work;

“ And further take notice that you shall have no
claim for any further payment in respect of the works
performed, and that you will nevertheless remain liable
and be held responsible for all loss and damage suffered
or which may be suffered by Her Majesty by reason of
the non-completion by you of the said work, or by
reason of your breaches of the said contract.

“Dated at Ottawa this Fourth day of November-

A.D. 1897.
(3gd) ANDREW G. BLAIR,
Minister of Raitlways & Canals,
' ~ On behalf of  Her Majesty.
Witness, :
(8gd.) Collingwood Schreiber.
Now, if the contention which, on the authority

of Walker v. The London and North Western Rail-

way Company, (1) the suppliant makes that in
October, 1897, the 14th.clause of the contract under
“which the Crown took action was not in force and did

(I)LRICPDE)IS'
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not form part of any contract then existing between
the parties, is 2 good contention, it is clear that there
has been a breach of the contract, and that the sup-
pliant is entitled to such damages as he has ustained
by reason thereof. The contract under consideration
in Walker's case contained a provision by which the
defendants were entitled to take the work out of the
plaintiff’s hands if he did not complete it within the
time limited for the purpose, or if he became bankrupt,
or if from any cause whatever, not occasioned by the
defendants, he was delayed or prevented in the comple-
tion of the work according to the specification. It was
also a term of that contract that the engineer might, if
he were dissatisfied with the rate of progress made,
procure labour and materials to advance it, and pay
therefor out of any money due or to become due to the
contractor. The case turns, however, upon a provision
of the contract which was in these words :—
“Should the contractor fail to proceed in the execu-
tion of the works in the manner and at the rate of
progress required by the engineer....... . or to maintain
the said works, as hereinafter mentioned, to the'satis-
faction of the engineer, his contract shall at the option

~ of the company, but not otherwise, be considered void,

as far as relates tothe works or maintenance remaining
to be done, and all sums of money that may be due to
the contractor, together with all materials and imple-
ments in his possession, and all sums named as penal-
ties for the non-fulfilment of the contract shall be
forfeited to the company and the amount shall be con-
sidered as ascertained damages for the breach of the
contract.”

Referring to this clause, Mr. Justice Archibald,deli-
vering the judgment of the court (Brett and Archibald,
JJ.) said (1) :—

(1) L. R. 1 C. P. D. at p. 531.
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“The clause in our opinion can only be acted on and
enforced within the time fixed for the completion of
the works, for time is clearly of the essence of the
-contract ; and it is only with reference lo the time so
agreed that the rate of progress can be determined. If,
as has happened, the time has been exceeded, there
‘may be a new contract to complete in a reasonable
time ; but to give the clause in question any applica-
tion to a reasonable time, after the time criginally fixed
has expired, would be without any express provision
to make the company judge in their own case of what
was a reasonable time, and to enable them in their
- own favour to avail themselves of a most stringent and
penal clause.” ’

The case has, it appears, been accepted as establishing
the proposition that in contracts creating a forfeiture
for not proceeding with work at the rate required, if
there is a time fixed for completion, it is only by refer-
ence to the time so agreed that the rate of progress can
be determined, and that the clause can only be acted
on and enforced on the ground ofdelay within the time
fixed for the completion of the works, and confers no
power of forfeiture after that date. (Hudson on Buil-
ding Contracts, (1): Wood v. Rural Sanitary Authority
of Tendring (2): The Mayor of Essendon v. Ninnis (3).
But after all, each contract must be considered in
the light of its own terms and conditions, and
however satisfactory the. decision in Walker's case
., may be with reference to the contract therein under con-
sideration, in which there were other clauses clearly
applicable after the time of completion had expired, it
may, I think, be a very debatable question whether
the same conclusion should be come to in respect of
the 14th clause of the contract now under considera-

(1) 2nd ed. 447. . (2) 3T. L. B. 272.
{3) 5 Vietoria L, R. 236.
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tion. It will be observed that the provisions of the
13th clause expressly refer to the time limited for
the completion of the contract, while in the 14th
clause there is no such reference or limitation. Then
by the terms of the 14th clause it will be seen that
the power to take the works out of the contractor’s
hands was not confined to the case of want of
diligence to execute or advance the work to the
satisfaction of the engineer. It might also be
exercised in case (a) the contractor became insol-
vent; or (b) made an assignment for the benefit
of his creditors; (¢) neglected either personally or by
a skilful and competent agent to superintend the
works. These appear to me to be circumstances under
which as well after as before the time limited for the
completion of the contract the power of taking the
work out of the contractor’s hards might be exercised.
But if it may be exercised in these cases after the time
agreed upon for the completion of the contract has
expired, why may it not be exercised in case the

~contractor makes default or delay in diligently

continuing to execute or advance the works to
the satisfaction of the engineer? What is the
dificulty 2 I can see none, except that the engineer’s
judgment as to the rate of progress and the advance-
ment of the work must be exercised with reference
to some date, some time when the work as a whole is
to be completed ; and the time agreed upon having
expired there is no time to which reference can be
made. But why may not his judgment as to the rate
of progress being made be exercised with reference to
a reasonable time for the completion of the whole
work ¢ Not that the Minister or the engineer could
without the contractor’s concurrence or consent (and
there is in this case no such concurrence or consent)
determine conclusively what such reasonable time
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was. To do that would be to permit them to impose 1801
upon the contractor a condition to which he had Sruwarr
never given his assent ; and as was said in Walker’s pon ke,
case (1)to make them, as representing the Crown, judges = —
in their own case. But suppose in such a case as this for
the Minister or engineer fixes a time—one that the -—
court finds is reasonable—within which the works

are to be completed, why should not the contractor
continue to be within the engineer's judgment as to

the rate of progress being made ? Is it not reasonable

that he should be ? Is it not unreasonable that, short -

of acts amounting in themselves to an abandonment

of the works, the contractor should practically have

the matter of progress in his own hands once the time

for the completion of the contract has passed and been
waived, and that, in respect of a great public work
involving the highest interests, the Crown should
thereafter be at- the mercy of the contractor? Of
course the -question is not whether the thing is
reasonable or unreasonable, but whether the parties’
have agreed to it. DBy the express agreement of the
parties the engineer is, during the time limited for

the completion of the work, as much the judge of the
progress made by the contractor with the work as by
another clause he is of the quantity and quality of

that work ; aud when; after that time has expired, the -
parties go on with the work and a new term or'condi-

tion of the contract arises by implication, and by the

‘acts of the parties, that the work will be completed in

a reasonable time, then it seems to me that one does

no violence to the contract as a whole to hold that
having reference to such reasonpable time the engineer
may, if he is dissatisfied with the progress of the
work, give the notice provided for in the 14th clause

of the contract. It is not necessary, however, for me

(1) L.R 1C. P. D.518. ..



76

1901
e v
STEWART
v.

TeE KIxa.

Reasons
for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. VIL

in the view I take of the case to solve the difficulties
that I have ventured to suggest, or to support the
judgment for the suppliant that I think he is entitied
to, by the proposition that the 14th clause of the con-
tract, or that provision of it directly in issue, could
only be acted upon and enforced on the ground of
delay within the time fixed by the contract for the
completion of the works.

Assuming for the moment that the 14th clause of
the contract was in 1897 in force between the parties,
and could be acted on, it seems clear that the rate of
progress must be determined by reference to a reason-
able time for the completion of the whole work. The
contractor must with reference to some specific time
that 1s in the opinion of the court reasonable, make
default or delay in diligently continuing to execute or
advance the works to the satisfaction of the engineer.
The engineer is to decide, having regard to a time
that is reasonable, and the contractor is to have notice
of his decision. Was the time fixed by the Minister -
in the present case reasonable ? Were it proper for me
to look at the matter from a standpoint other than that
of the legal rights of the parties, and to express an
opinion as to whether or not, as a matter of public po-
licy or interest the Minister was justified in taking
the work in question out of the contractor’s hands, I
should have no hesitation in saying that I think his
apprehension and that of the chief engineer that the
work on the two sections mentioned would be
unduly delayed was well founded, and that he was
on grounds of public policy fully justified in the
action he took. I think, too, that in March 1897, one
might have come to the conclusion that the remainder
of the work could be completed by the 81st day
of October, 189%. There is undoubtedly in this
case a great deal of expert evidence from witnesses
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whose opinions are entitled to the greatest'consid'e- |

ration (given with a full knowledge of the facts that
compel me to an opposite conclusion) that the time
given by the Minister for the completion of the work
was a reasonable time. 1 cannot say how far, if at all,
the witnesses referred to have, in giving their opinions,
been influenced by the fact that in September, 1892,
the contractor agreed to complete the whole work by
the end of October, 1894. If the question were whe-
ther the time given by the Minister was reasonabie in
relation to the time limited in the contract, I should
have no hesitation in answering in the affirmative.
But there can, I think, be no doubt that the time men-
tioned in the contract was, from a business or practi-
cal standpoint, wholly inadequate, and neither party
~ever treated the limitation seriously, or acted as if'it
formed one of the terms of the contract, notwithstand-
ing that they had agreed that “ time should be deemed
to be of the essence of the contract.” Not that any such
consideration would have availed the contractor if the
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powers given to the Crown to put an end to the con-

tract had been exercised within the stipulated time.
But the court is not now to impose upon him a con-
dition as to time that it does not think to be reasonable
pecause he, in signing the contract, agreed to one

equally or more unreasonable. It 1s easy to be’wise :

after the event, and judging by the event, by what
has happened in respect to the completion of the work
by contractors of whose financial standing, capacity
and energy there is no question, I am compelled,
against the opinions to which I have referred, to come

to the conclusion that the time fixed by the Minister

in March, 1897, for the completion of the worksin ques-
tion was not a reasonable time within which to com-
plete them. That is the conclusion to which I am led
by the facts that appear in evidence 'in this case. It
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1901 is not disputed that the chief engineer’s judgment as
Srewanrr to the progress of the work was exercised with refer-
TaE ‘I’ime. ence to the date so fixed, and that being the case, it
e, Appears to methat the proceedings taken by the Minis-
suarrons., teX and chief engineer cannot as a matter of law
be justified, that there has been a breach by the Crown

of the contract on which this petition is brought, and

that the suppliant is entitled to damages, to be mea-

sured, as near as may be, by the profits that he would

have made by completing the coatract in a reasonable

time. '

It was also contended for the suppliant that the
notice of the 18th of October, 1897 was insufficient for
the purposes for which it was intended; and that in
any event the Crown was precluded from giving any
such notice because the delay complained of was occa-
sioned by the fault of the resident engineer and his
staff—by their lack of initiative and energy. Having
come to a conclusion on other grounds to enter judg-
ment for the suppliant on the main issue in controversy,
it is unnecessary for me to discuss these contentions.

On the question as to whether the contract in ques-
tion was one on which the contractor finishing the
work in a reasonable time would have made a profit
or not, the parties are very far apart. Taking for
illustration the quantities and prices given in Exhibit
“AN” we find the work remaining to be done at the
time the contract was taken out of the suppliant’s
hands stated at $570,967.08. On items amounting to
$14,811 08 no profit is claimed. On the balance of
$556,156 00 a profit (including the $57,000 advanced on
potsdam sandstone) of $165,744.74 is claimed. That is
of the amount of $556,156,00, $390,411.26 would repre-
sent the cqntractoi"s expenditure, and the sum of
$165,744.74 his profit. In other words, he would make
something over forty-two per cent. on his outlay on
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the items on which he claimed a profit, and nearly
forty-one per cemnt. on his whole outlay. Now I
am very sure that finishing his work in a reason-
able time he would have made no such profit as that.
The only sure test in such a case is to be found in the
doing of the work. No statement, calculation or
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estimate of how the thing would have turned.out is

likely to provide for all contingencies, and the contin-
gencies not provided for go, I think, according to
common experience to eat up a-large portion of antici-
pated or estimated profits. And when you add to this
that other contingency, thai the expert witness whose
-estimate or culculation is tendered for the court’s
_assistance is likely to make the best showing he can

for the party who calls him, such an estimate or calcu- "

lation may, if not carefully examined, mislead, instead
of aid the court:

I am equally unable to accept the view put forward
" for the Crown that the work to be done under the

contract, when it was taken out of the suppliant’s

hands, would have been finished at a loss. On the

item of concrete alone .it seems to me clear that
there would have been a profit of at least $60,000.
The advance on potsdam sandstone, while nomin-
ally made upon the stone, was in reality made
upon the profit to be earned on concrete. The chief

engineer and ‘the resident engineer concurred in -

recommending this advance, and no one was in a
better position than they to form an opinion as to
whether or not there was on this item the margin of
profit of one dollar per cubic yard that was so advanced.
I have no hesitation in coming to the conclusion that
there was at least that margin of profit on the work
of this class. The argument for the Crown is that the
profit on cor_lcrete'v would have fallen short of the
amount advanced on potsdam sandstone by a sum of

!
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$14,863 ; while the suppliant contends that it would
have exceeded such advance by $21,208.60, a difference
between the parties on this item alone of 86,000 odd
dollars. This is but an illustration of the different
conclusions to which the parties come by their respec-
tive calculations and estimates.

Now in this state of the case it seemed to me, when
I came to consider it, that it would be a reasonable and
safe thing for the court to have as to this question of
profit, or no profit, or, if profit, how much profit, the
assistance of competent, independent and impartial
expert engineers to be named by the court and to
be wholly independent of the parties. There are two
ways in which this could be done: First, to direct a
rehearing of the question mentioned and to sit with
experts as assessors; and, secondly, to refer the
question to experts as referees. Either course might
have been adopted and the necessary direction given
without the consent of either party; but at the pre-
sent stage of proceedings I did not care to put the
parties to the further delay and expense unless both
were willing. The suppliant consented to the adoption
of either course ; the Crown was not prepared to agree
to either. I had of course formed an opinion on the
question, but it would have been a matter of great
satisfaction to me either to have reconsidered it with
the assistance of engineers in whose competence and
impartiality I had confidence, or to have relerred it
to them for inquiry and report. But as the parties are
not both agreed I have come to the conclusion to give
effect to my own views.

Of the $582,000 (I use round figures), which the
suppliant would have received for the finishing of the
work, I would take $87,000 as representing profit;
that is, that on an expenditure of $495,000 the con-

‘tractor would make $87,000, approximately seventeen
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and one-half per cent. on his outlay. That, I think, is
a fair contractor’s profit. and I have no idea that the
work in question, as a whole, would, if finished, have
yielded the suppliant any greater profit than that.
On the other hand I am conviuced that it is not exces-
sive. 1f one allows $60,000 profit on the concrete—
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and on the evidence one should, I think, allow that .

much at least—there remains onlv $27,000 of profit on
an expenditure of some 386,000 odd dollars, or approxi-
mately seven per cent..

I have named as damages a round figure based
approximately upon what I think is a fair percentage
of profit ou the work as a whole ; but I have also gone
into the details as to each item on which a profit is
claimed as best I could on the evidence before me,
with the result that I am confirmed in the view that
the sum I have named is a fair one. I do not fancy
that in respect of these details any two persons would
as to all or the most of the items be altogether of one
mind, and therefore no useful purpose can be served
by giving my impressions as to what profits, if any,
should be uttributed to each item. Being myself satis-
fied that the amount named is, under all the circum-
tances, a fair one, I assess the damages for the breach
of the contract in this case at eighty-seven thousand
dollars. This includes the fifty-seven thousand
dollars advanced on potsdam sandstone, for which the
Crown will be given credit in striking the balance
between the parties.

In the sum mentioned I have not included any
profit on the extra work done by Ryan & McDonald
in filling behind the piers, on which the suppliant

claims that he should be allowed a profit of six thou- -

sand five hundred and seventy-nine dollars. This
was work outside the contract, and I am not able to

say either that the chief engineer would have
p .
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directed it to be done, had the work remained in the
suppliant’s hands, or that in case he had done so that
he would have fixed a price for it from which a profit
would have neen derived. I do not, therefore, take it
into consideration. :

In addition to the profit mentioned the suppliant
would no doubt, if he had finished the contract, have
had a considerable quantity of undressed stone at his
quarry at Rockland. In getting out the dimension
stone a good deal would have been quarried that
would not have been available for that purpose, or for
any purpose connected with the works in question,
and would have been on hand at the conclusion of
the work. But in view of the very large quantity of
this class of stone (spoken of as backing) that the
suppliant had on hand when the work was taken
from him, and seeing that the markel is so limited
and slow, I have not thought that I should find any
present money value in it. Its value in money would
have been so speculative and remote that I think it
should not be taken into account.

The suppliant is also entitled to the value of the
plant taken over by the Crown. This matter of the
plant was dealt with in part by the 10th paragraph of
the judgment by consent of the 2nd December, 1899,
whereby it was declared that the suppliant should
receive from Her Majesty $10,000 worth of the plant
referred to in the 11th and 12th paragraphs of the
petition of right herein, to be selected by him, the
value of the said plant to be computed upon the
valuation as of a going concern upon the ninth day of
November, 1897, set upon the articles to be selected
and taken by the suppliant by the valuators named
by him, as set forth in their schedule of valuation
dated the 21st day of September, 1899, and filed on
the day of the delivery of the said judgment; and
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that Her Majesty should be released from all claims in.

respect of the said $10,000 worth of plant, except the
suppliant’s claim, if any, to be paid a rental for said
plant during the time which Her Majesty had been in
possession thereof, if it should be found that Her
Majesty was not entitled to use the said plant during
the said period, free of all charge or claim under the
contract in the second paragraph of the petition of
right mentioned. .

The main question now to be de01ded with regard
to this matter is as to whether or not the value of this
plant should be taken to be the value placed upon it
by agreement as its market value or its value as a
going concern. I adopt the latter view, which would
put its value at the sum of $53,497.14. TFrom this
sum is to be deducted the $10,000 mentioned in the
10th paragraph of the Judgment by consent before
referred to.

I observe that the supphant claims that the full
‘amount of $10,000 ought not to be deducted, but a
proportionate part of it only. As the case has, for
reasons that appeared to be good, been submitted to me
upon written arguments, and 1 have not had the benefit
of an oral argument, I am not certain of the position
which the Crown takes with regard to this matter. I
am not sure that the Crown concedes the suppliant’s
contention that only a ‘proportionate part of the
$10,000 should be deducted. I shall, therefore, for the
present, take the amount to be credited to the sup-
pliant to be $43,497.14, reserving leave to him before
the minutes of judgment are settled to move to have
this sum increased.

I should not be disposed to allow the suppliant
anything for the use of this plant or for interest upon
its value. .It seems to me that upon any taking of
accounts between the parties the balance of account,

6}
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apart from the question of damages for the breach of
the contraet, would, after giving credit for the plant,
be against the suppliant. But this matter, too, may be
spoken to, if the suppliant wishes, before the minutes
of judgment are settled.

Then the suppliant is also entitled to the drawback
retained. As to the amount ($16,688.75) there does
not appear to be any dispute.

On the other hand, the suppliant is to be charged
with the sum of $567.000 advance on the potsdam sand-
stone. I have mentioned the fact that the suppliant
had done work upon this stone to the value of some
$3,000 ; but that matter has been already taken into

‘account in assessing the damages at $87,000, leaving

the full advance to be deducted.

I am also of opinion that the suppliant should be
charged with $48,500 advanced on backing at the
Rockland quarry. This sum being taken into account
the stone will be the property of the suppliant, free
from any charge or lien in favour of the Crown in
respect of this advance.

The suppliant is also to be charged with the sum of
$7,5600 mentioned in the 4th paragraph of the judg-
ment referred to.

There is also a charge of a small sum of $56.10 over-
paid on the last estimate, which the suppliant admits.
The suppliant is also to be charged with the sum paid
by the Crown to Ryan & Co.upon his order. There isa

-dispute between the parties as to whether this sum

should be $7,577.00 or $47,862.17. The matter is
referred to at page 193 of the first volume of the notes
of evidence, but I am not able to determine the con-
troversy between the parties without reference to the
order that was given by the suppliant, and to the
order in council mentioned in the notes.- I have
asked for these to be furnished to me, and in the mean-
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time I will take the item as being that first mentioned,
viz : $7,677.00, giving leave to the Crown to apply,
before the minutes are settled, to increase the sum to
$7,862.17. |

I shall also reserve leave to either party, within the
fime mentioned; to move to add any item which,
because of the way in which the argument has been
presentéd to me, I may have overlooked, or to correct
any error in matters of calculation, if any should have
occurred. '

The sum of the amounts for which in my opinion
the suppliant ought to have credit is $147,185.89; and
the sum of the amounts with which he is to be charged
is $120,683.10, leaving a balance in his favour of
$26,602.79. For this sum, subject to the reservations I
have mentioned, there will be judgment for the sup-
pliant with costs.
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The questions reserved under the foregoing judg- -
-ment were spoken to by counsel on behalf of both

parties on the 4th February, 1901.

W. D. Hogg, K.C. and @lyn Osler for the supphanf .

contended, in respect of the plant, that instead of

$10,000 being deducted from the valuation of the plant
as a going concern, the proper amount to be deducted
would be $8,951.97. The reason for this is that if the
$10,000 is to be deducted from that valuation it would

be in order that the amount should be reduced in the
same proportion as the total or compromised valuation

has been reduced. The amount of the valuation of

the plant agreed on is $53,497.14 and the proportion .
which $10,000 would bear to this amount is $8,951 97. .
As to the question of interest on the amount paid by,
the Crown for certain plant purchased from Hugh

Ryan & Co. by the suppliant, we submit that the facts
are that the suppliant gave an order, dated 10th June,
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1898, anthorizing the Crown to pay a certain amount
to Hugh Ryan & Co. Had the Crown complied with
this order and paid the money, there would have been
no interest. Not having done so, we should not be
held liable for the consequences of the delay of the
officers of the Crown. It is sought not only to charge
us with this interest, but rental upon the plant as
well. Now clearly we are not responsible for rental
when we were not in possession of the plant.

S. H. Blake, K.C. and W. H. Lawlor contended that
no less than $10,000 could in any case be deducted
because the parties had agreed to that amount.

With reference to interest and rental upon the plant,
we are entitled to interest from the day we paid over
the money to Hugh Ryan & Co. We are not entitled
to charge the rental, of course, after the suppliant
gave the order of 10th June, 189%.

The following judgment upon the questions reserved
was delivered by THE JupgeE oF THE EXCHEQUER
CoURT on the 26th February, 1901:

In giving judgment in this matter leave was reserved
to the parties to speak to the item of plant, for which
the suppliant was credited with a sum of $438,497.14,
and the item of $7,577.00 which was debited against
him for money paid by the Crown to Hugh Ryan &
Co. These two questions were discussed by counsel
on the 4th instant, when it was found that the amount
to be credited for plant could not be definitely ascer-
tained until the suppliant had, under the judgment by
consent of the 2nd December, 1899, to be referred to,
selected a certain portion of this plant; and time was
given to him to make his selection. That has been now
done, as will appear by a paper signed by the solicitors
of the parties, dated the 7th instant, and filed in the
court on the 12th instant. The suppliant on the 18th
instani also filed a memorandum showing that the
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value of the remainder of the plant as a going concern 1901
on the 9th of November, 1897, was $45,422.14. To this srewarr
document I am informed the Crown does not intend ¢ %o
to make any answer or reply. It does not, however, m-::m'
concede that the amount mentioned is correct, and it sa d;‘:o-:.
will perhaps be convenient that I should briefly state = -—
why I think he should be credited therewith. '
By the 12th clause of the contract, for breach of
which the petition was brought, it was provided that
all machinery and other plant, materials and things
provided by the contractor should, from the time of
their being provided, become,; and until the final com-
pletion of the work should be, the property of Her
Majesty for the purposes of the said works; that the
same should on no account be taken away or used or
disposed of, except for the purposes of the works,
without the consent in writing of the engineer; and
that Her Majesty should not be answerable for any loss
or damage whatsoever which might happen to such
machinery or other plant, materials or things ; provided
always that upon completion of the works, and upon
payment by the contractor of all such moneys, if any,
as should be due from him to Her Hajesty, such of the
machinery and other plant, materials, and things as
should not have been used and converted in the work
and should rerzain undisposed of, should upon demand,
be delivered up to the contractor.
By the 14th clause of the contract, set out in full in

- the reasons for judgment given herein, it was provided

that where the contract was taken out of the contrac-
tor’s hands, under the circumstances therein stated, all
- materials and things whatsoever, and all horses,
machinery and other plant provided by the contractor
for the purposes of the works, should remain and be con-
sidered the property of Her Majesty for the purposes
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1901 and according to the conditions contained in the 12th
grewart clause of the contract.
Tas Kine, DY the ?Oth paragraph of a judgment by consent
—  made bercin on the 2nd day of December, 1899, by

Reasona . .
for which a number of matters then in controversy

-y between the parties were determined, it was ordered,
as had been agreed between the parties, that the sup-
pliant should receive from Her Majesty the Queen
$10,000 worth of the plant referred to in the 11th and
12th paragraphs of the petition of right, to be selected
by him. The value of said plant was to be computed
upon the valuation asof a going concern on the 9th
day of November, 1897, set upon the articles to be
selected and taken by the suppliant, by the valuators
named by him as set forth in their schedule of valuation
dated the 2Ist day of September, 1899, and filed on
the day of the said judgment. And that Her Majesty
the Queen should be released from all claims in respect
of the said $10,000 worth of plant, except the suppliant’s
claim, if any, to be paid a rental for said plant during
the time which Her Majesty the Queen had been in
possession thereof, if it should be found that Her
Majesty was not entitled to use the said plant during
the said period free of all charge or claim under the
contract.

A farther agreement between counsel in respect to
this matter of the plant was come to on the 31st of
January, 1900, in the terms following :(—

‘ “ Counsel for both parties agree that the total value
of the suppliant’s plant referred to in the 11th and 12th
paragraphsofthe petition of right herein, and taken from
the suppliant by Her Majesty at the time of the cancel-
lation of the contract in the 2nd paragraph of the said
petition of right herein, valued as the plant of a going
concern on the 10th day of November, 1897, was the
sum of $53,497.14, this amount being ascertained by
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splitting the difference between the valuation of the.

valuators appointed by the suppliant and the valuation
of the valuators appointed by the Crown, as appears
by their schedule of valuation dated the 21st Septem-
ber, 1899, filed.

‘** And counsel 101 both parties further agree that the
total market value of the said plant on the said 10th
day of November, 1897, was the sum of $34,681.78,
which is ascertained in the same way as the value of
‘the plant as a going concern above set out.

“ And counsel for both parties further agree that the
value, as the plant of a going concern, or the market
value of any individual article or piece of the said
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plant upon which the said valuators have not agreed .

in the said schedule of valuation, shall be arrived at
by splitting the difference.”

Now it is obvious that very different considerations
would be applicable to this question of the plant if
one came to the conclusion that there had been no
breach of the contract. In that case the plant weculd
be dealt with as therein provided. But if the finding

that there was a breach of the contract by the Crown,

and that it was not justified in law in taking the works
out of the contractor’s hand is right, then it seems
clear that the Crown was not entitled to hold or keep
the plant in the mauner and on the conditions pro-
vided in the 12th and 14th paragraphs of the contract,
already referred to. On the contrary, the suppliant is,
it seems to me, entitled to recover the value of the
plant at the time when he was turned out of posses-

sion thereof—that is, its value in November, 1897..

That, I should have thought, to be the corréct view of
the respective rights of the parties as to the plant,. ir-
respective of the agreements they have subsequently
entered into, and from which I drew the inference
that there was no serious controversy on this point,
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but that the main dispute between the parties on this
branch of the case was as to whether ornot such value
should be ascertained by taking the value of the plant
as a going concern, or at its market value, that is, as I
understand it, its value to any one in the position the
contractor was then in, or its value removed from the
works in which it was being employved, and sold in
the market. Under the circumstances found to exist
in this case the suppliant is, I think, entitled to be
credited with the value of the plant as a going concern
in November, 1897. |

It is argued, however, for the Crown that the con-
tractor would have had to use this plant to make the
profit of $87,000.00 which has been credited to him as

‘damages, and that it would have been greatly depre-

ciated in value ; and that for that reason he ought not
to be allowed its value in 1897. Nodoubt, to make the

profit allowed he would have had to use the plant in

question, as well as other plant and materials that he
would have had to provide for the prosecution of the

‘work ; but all that is taken into account in determining

the profits allowed at $87,000.00, which are net, and
not gross, profits. Before arriving at such net profits
it is necessary that the undertaking be charged with,
and that there be deducted from the moneys earned,
among other things, the loss arising from wear and
tear and depreciation of plant ; and the balance show-
ing net profits, such as the $87,000.00 were intended
to be, is ascertained after making all such allowances.

The amount of $53,497.14, which according to the
agreement of the parties, is to be taken asthe value on
the 10th November, 1897, of the plant in question as
a going concern, was arrived at in the manner follow-
ing: The valuators for the suppliant and for the
Crown, concurred in putting a value of $33,380.14 on
on a portion of such plant as a going concern. The
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remainder of the plant -so valued, the suppliant’s
valuators put at $26,380.00, and the Crown’s valuators

at $138,854.00, and the parties agreed to add the half of
the sum of these two amounts to the $33,380.14 as to -

which the valuators were agreed. That gives the sum
of $53,497 14.
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Of the plant, the value of which went to make up

the sum of $38,880.14, the suppliant has selected plant
of the value of $2,000.00 thus reducing that amount to
$31,380.14. Of the remainder of the plant, valued by
his valuators at $26,380.00, the suppliant has selected
plant so valued of the value of $8,000.00, thus reducing
the amount to $18,880.00. The articles so selected
to make up this $8,000.00 were valued by the Crown’s
valuators at $4,150.00. Deducting this sum from the
$13,854.00 at which they valued as a going concern’
this portion of the plant, we have for the value of
what is left of this portion the sum of $9,704.00.
Taking then, according to the rule the parties have
agreed to, the half of the sum of the two amounts of

$18,380.00 and $9,704.00, that is $14,042.00, and add-

ing this to the $31,880.14 mentioned above, we find
- the value of the plant as a going concern, other than
that selected by the suppliant, to be, according to

the agreement of the parties, $45,422.14. Deducting

therefrom $12.00 for' some additional plant taken by
him, as appears from the paper of February 7th, 1901,
before mentioned, there will be left the sum of $45,-
310.14 with which amount the suppliant is to be cre-
dited in lieu of the sum of $48,49%.14 mentioned in the
rcasons for judgment.

Part of the plant which the suppliant had in his
possession in November, 1897, and which was taken
over by the Crown, had been purchased by the sup-

pliant from Hugh Ryan & Co., conditionally that it .

was to hecome his property upon being paid for. The
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purchase price of this plant, consisting of derricks,
scows and other machinery, was $8,650,00, of which
the suppliant paid $2,383.33,3leaving a balance due
from him to Hugh Ryan & Co., of $6,266,67. It wasa
term of the agreement between the suppliant and Hugh
Ryan & Co, that the suppliant should pay interest at
the rate of six per centum per annum upon any balance
existing at any time, and also a nominal rental of $3.00
per month. In November, 1897, when the Crown
took possession of the suppliant’s plant, the sum of
$7,287.55 was due to Hugh Ryan & Co., from the
suppliant on that portion of the plant he purchased
from them. On the 10th of June, 1898, the suppliant
gave the Minister of Railways and Canals a letter in
which he stated that the scows, chains, castings and
derricks on his Soulanges contract works were only
purchased by him from Hugh Ryan & Co., condition-
ally that they were to become his property upon being
paid for; and that there was due therefor to Hugh
Eyan & Co, the sum of $7,677.00, and he authorized
the Minister to pay this amount and to charge the same
to him. This letter does not appear in terms to have
been acted upon ; but later,in March, 1899, the Minister
of Railways and Canals, acting upon the advice of the
Minister of Justice and under the authority of an order
in council bearing date the 27th of that month, paid to
Hugh Ryan & Co., the sum of $7,862.17, being the
amount then due to Hugh Ryan & Co., in accordance
with the terms of the suppliant’s conditional purchase
before referrad to, and on behalf of the Crown it is now
contended that the suppliant should be charged in the
accounts with the sum of $7,862.17 and not with
the sum of 7,577.00 which he had authorized the
Minister to pay. It will be observed that in the
sum of $7,577.00 is included interest on the price
of the plant in question, and rent therefor subse-
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quent to November 1897; but the suppliant, having 1901
‘given the letter, makes no objection to being charged STmRF_p
with that amount. He objects, however, to being Tan Kme
charged with interest and rent subsequent to the date R
of the letter. On the whole, I am of opinion to give ,  for
effect to his contention. The rent being nominal, the
interest on the balance of the purchase price and such
rent constituted in substance a rental for the use of
the plant. That use, the Crown, and not the suppliant
‘had the benefit of. If the suppliant were being
allowed interest. upon the value of the plant taken
from - him, -the matter ought, I think, to be treated
differently ; but as he is not being allowed any inter-.
est upon the value of his plant, he ought not, I think,
to be charged with any interest or rent in respect of
the plant in question, other than that which he has
‘himself consented by hlS -letter that - the Crown
should pay. ' :

The only change, therefore, that ‘becomes necessary
iz my reasons for judgment is th@t which relates to
the plant in respect of which the suppliant is to be
credited with a sum of $45,410.14, instead of $43,-
- 497.14, the difference being $1,918.00, which being
‘added to '$26,502.'79 will give the sum of $28,415.79,
for which, with costs there will be judgment for the
"suppliant. - '

Judgment accordingly.
Solicitors for the suppliant : O'Gara, Wyld & Osler.
~ Solicitor for the respondent: W. H. Lawlor.
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ON APPEAL FROM THE TORONTO ADMIRALTY DISTRICT.

THE ROCHESTER AND PITTS-
BURG COAL AND IRON COM-; APPELLANTS;
PANY (PLAINTIFFS)... .

AND

THE SHIP GARDEN CITY,
(DEFENDANT)
RESPONDENT.

(THOMAS NIHAN,
RecisTERED OWNER,)
Admiralty law—Necessaries—Owner domiciled in Canada—dJurisdiction.

Held, (affirming the judgment appealed from) that no action will Le
on the Admiralty side of the Exchequer Court against a ship for
necessaries when the owner of the ship at the time of the institu-
tion of the action is domiciled in Canada.

APPEAL from a judgment of the Local Judge in
Admiralty for the Toronto Admiralty District.

The facts of the case are stated in the report of the
case below (1), and in the reasons for judgment herein.

March t6th, 1901.
W. M. German, K.C. for appellants :

Wesubmit that the action was properly taken against
the ship., The‘owner’ within the meaning of the fifth
section of The Admiralty Act, 1861, (24 Vict. ¢ 10} is the
person who has control of the ship and the crew under
the charterparty. (Cites the Elle A. Clark) (2). No per-
sonal action would lie against Nihan, although one may
lie against the charterers; but undoubtedly there is an
action ¢n rem against the boat. The ship was de jure
owned by the charterers. (Cites Lloyd v. Guibert (3);
The Tasmania (4); Baumwoll Manufactur v. Furness
(5) ; Hutton v. Bragg (6).

(1) See ante p. 34 (4) 13 Prob, D. 110,
(2) Br. & Lush. 32. (5) [1893] A. C. 8.
{(3) L. R. 1Q. B. 115. (6) 7 Taun, 14.
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J. A. Wright for the respondents, citing the Ella 1901

A. Clark (1); The Pacific (2). : ) TaE
: RooHzs-
A. L. Colville followed for the respondents ; 'f;r? gzs
If the appellants had sued the master who ordered FITTBURG

the coal, the master in turn could not have maintained Irox Co,

. . . B V.
an action ¢z rem for necessaries, because the legal gy Same

“owner of the ship was at the time domiciled in Canada. g‘:;‘g:f'
Clearly, the court has no jurisdiction in this case, —0@

under- the facts and circumstances. Fletcher v. Brad- e

dick (3). iy

W. M. German K.C. replied.

THE JUunGE OF THE EXCHEQUER COURT now (April
2nd, 1901) delivered judgment.

I think that the judgment appealed from is right.
It 1s well settled law that independently of statute no
action will lie against a ship for necessaries supplied
to it. By The Colonial Courts of Admirally Act, 1890,
(63-54 Victoria (U.K.) c. 27) a Colonial Court of Admi-
ralty has, subject to the Act, jurisdiction over the like
places, persons, matters and things, as the High Court
in Iingland has (4); and any enactment in an Act
of the Imperial Parliament referring to the Admi-
ralty jurisdiction of the High Court in England, when
applied to-a Colonial Court of Admiralty in a British
- possession, shall be read as if the name of that pos-
session were substituted for England and Wales (5).
There are two Acts of the Imperial Parliament under
which the High Court in England has jurisdic-
tion to decide claims for necessaries supplied to ships.
The earlier of the two Acts. 8 & 4 Vict. c. 65, 5. 6,
applies only to foreign vessels, and need not be referred
to more particularly., The second is- The Admiralty

(1) Br. & Lush. 32, (3) 2 B. & P. (N.R.) 182,

{2) Br. & Lush. 243. (4) Sec. 2 (2).
(5) SBec, 2 (3) a.
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Act, 1861, (24 Vict. c¢. 10), the fifth section of which,
so far as it is necessary to refer to it, reads as follows:

“The High Court of Admiralty shall have jurisdic-
tion over any claim for necessaries supplied to any
ship elsewhere than in the port to which the ship
belongs, unless it is shown to the satisfaction of the
court that at the time of the institution of the cause
any owner or part owner of the ship is domiciled in
England or Wales.”

This court, therefore, has no jurisdiction over the
claim in question here if it appears that at the time of
the institution of the cause any owner or part owner
of the ship was domiciled in Canada. This cause was
instituted in June, 1900, and at that iime the defend-

. ant Thomas Nihan wes the owner of the ship, and

was domiciled in Canada. It is said, however, that in
1896, when the debt for which the ship was arrested
was incurred, the chartereis of the ship, and not Nihan,
were the owners of the ship; and it is contended that
they must, in respect of such debt, be taken to be the
owners within the meaning of the statute. In support
of the contention the case of The Elfa A. Clark (1) is

-"relied on. Dr. Lushington’s reasons in that case have

been the subject of some unfavourable comment in
the Court of Appeal in the case of The Mecca (2); but

- taking the decision as it stands it will be seen that in

that case the court had jurisdiction under 8 & 4 Vict.

- ¢. B, 8. 6, in respect of neccssaries supplied to the ship

when it was a foreign ship, and it was held that this
jurisdiction was not defeated by 24 Vict. c. 10, s. 5,

. although before the institution of the action the ship

had been transferred to a British owner domiciled in
England. Here, however, the jurisdiction depends
wholly upon the latter Act, and the statutes making
it applicable to this court; and it is obvious that in

(1) Brown & Lush. 32, (2) [1895] Prob. D, at p. 118,
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1900, at the time of the institution of this cause, the 1801

e 4

charterers for the season of 1896, who had parted with  Tag

the possession and all control over the ship were not Rm‘g’g?'

the owners thereof. It is not even necessary to con- PIrtssura

; . C
sider how far and in what sense they were in 1896 the 133; ‘éﬂ?

owners. There being at the time of the institution of Tnmv'Smp

the cause an owner of the ship domiciled in Canada, it THE(?AR.
is clear that the court has no jurisdiction. DEN LITT,

. Regsom
Appeal dismissed with costs.  yudgment.

—

Solicitor for appellants : W. M. German.
Solicitor for respondents: M. J. McCarron. |
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IN THE MATTER OF THE PETITION OF RIGHT OF

WILLIAM TRAIL AND MARGARDT

TRAIL.. o f SUPPLIANTS ;

AND
HER MAJESTY THE QUEEN........RESPONDENT.

Expropriation—Wili— Conslruction—Gift over in the event of death — Life
estate— Interest on compensation money.

A testatrix made the following disposition of a certain portion of her
estate :—*“ I give, devise, and bequeath unto my niece M. W, of
L., spinster, daughter of my eldest sister M., all that dwelling-
house ard lot of land now occupied by me (describing it) together
with all and singular the appurtenances thereunto belonging, and
all fixtures, furniture, bedding and clothing, and all sum and
sums of money and other things that may be remainin'g and
found in my said dwelling-house at the time of my decease, and
all debts due me, save except as hereinafter mentinned, to have
and to hold the said dwelling-house, lot of land and premises
aforessid unto her my said niece M. W., her heirs, executors,
administrators and assigns, forever., But in case she should die
without leaving lawful issue, then to my nicces hereinafter men-
tioned, and their children being females.” Following this there
was & residuary gift or bequest to *‘the doughters of my sisters
‘M. and H., and to the daughters or daughter of my late brother
J., and to their children if any being danghters.”

Held, that there was nothing in the will to indicate any intention on
the part of the testatrix that the gift over should not take effect
unless in her lifetime her niece M. W. died without leaving
lawful issue ; but on the contrary it was to be inferred from the
terms of the will that it was the intention ¢f the testatrix that
in the case of the death at any time of the said M. W. without
leaving lawful issue, the other niecesto whom she left the residue
of her estate should take the property. Cowen v. Allen (25 S.C.R.
292) ; Fraser v. Fraser (26 S. C, R. 316) ; Olwant v. Wright (1 Chan.
Div. 348) referred to.

2. The property in queslion had been expropriated by the Crown for
the purposes of a public work.
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Held that the suppliant M. T\, the devisee under the will, sub nomine
M. W., was in any event entitled to a life interest in the com-
pensation money, and that she might be paid the interest thereon
during the pendency of proceedings to determine the respective
rights of all parties interested therein.

PETITION OF RIGHT for a declaration of title to
certain compensation money tendered by the Crown
in respect of lands taken at Hahfax N.S,, for the pur-
poses of a public work.

The facts of the case are stated in the reasons for
judgment. - |

June 19th, 1900.
The case was now heard at Halifax, N.S.

C. H. Cahan, for the suppliants, contended that
Margaret Trail was entitled to the compensation in
respect of the lands taken as the owner thereof in fee
simple under the will of Margaret Brown. The devise
was to the suppliant Margaret Trail, née Wilson, in
fee upon the condition that “in case she ‘should die
without leaving lawful issue” the property should
vest in certain other persons in tail. Now the words
‘in case she should die,” &c., must, we submit, be taken
to refer to death in the lifetime of the testatrix; and
the devise was by way of substitute. Now the will
was dated the 13th January, 1858, and by The Revised
Statutes of Nova Scotia, first series (1851), we find
that all estates tail are abolished, and every estate
which would have therefore been adjudged a fee-tail
should thereafter be adjuged a fee-simple. (And see
R. 8. N. 8., second series, (1859) ¢.112; R.S. N. S,
third series, c. 111;- 28 Viet. ¢. -2 (1865) R. 8. N. 8,
fourth series, c. 718 ; R S. N. 8, fifth series, ¢. 88.) The
will in this case was proved in the year 1867. He
cites Clayton v. Lowe (1); Gee v. Mayor of Manchester

(1) 5 B. & Ald. 636.
7% :
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1901 (1) ; Woodburne v. Woodburne (2) ; Cooper v. Cooper (3);
TRAIL Apsey v. Apsey (4) 1 Theobald on Wills (5); Jarman on
Tag  Wells (8); Hawkins on WiZ.!s (1), 29 Am & Eng. Ency.
QuEEN.  of Law (8).

Argument If the suppliant Margaret Trail took anything under
—  the will she took a fee-simple. The subsequent words
provide for the contingency ot her not taking. This
condition is void for repugnancy. He cites In re
Parry v. Daggs (9); Corbett v. Corbett (10) ; Jarman on

Wills (11).

But if the words used by testatrix do not refer to
the death of the devisee in the lifetime of the testa-
trix then the devisee took an estate tail. He cites
Roberts on Wills (12); Theobald on Wills(13); Woodhouse
v. Herrick (14); Slater v. Dangerfield (15); Ernst v.
Zwicker (16) ; Re Anstice (17).

H. Mellish for the plaintiff;

The words used by the testatrix imply a gift to the
nieces in fee subject to a limitation in the event of
Margaret Wilson (Trail) dying with issue. A gift to
A, and in case of A’s death to B means the death of A
in the lifetime of the testatrix. The expression *“my
nieces” must be interpreted to mean nieces other than
Margaret Trail. He cites Cowan v. Allan (18) ; Fraser
v. Fraser (19); Duggan v. Duggan (20); Dugdale v.
Dugdale (21) ; Wright v. Wright (22).

(1) 17 Q. B. 737. (11) 5th ed. vol. 2, p. 855.
(2) 23 L. J. Ch. 336. (12) Vol. I, p. 481.
(3) 1 K. & J. at p. 662. (13) P. 337,
(4) 36 L. T. N. S. 041. (14) 1 K. & J. at p. 361.
(5) 4th ed. 534. (15) 15 M. & W. 263.
(6) 5th ed, Vol. 1, p. 443 ; Vol. (16) 27 8. C. R. 594,
9, p. 1600. (17) 23 Beav. 135.
(7) P. 257. (18) 26 S. C. R. 292.
(8) P. 370. (19) 26 8. C. R. 316.
(9) 31 Chan. D. 130. (20) 17 S. C. R. 343,

(10) 13 P. D. 136; 14 P. D. 7. (21) 38 Ch. D. at p. 181.
(22) 1 Ves, Snr, 408.
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C. H. Cahan veplied, citing Olivant v. Wright (1};
Besant v. Coz (2). '

THE JUDGE OF THE EXCHEQUER COURT now (April
2nd, 1901) delivered judgment.

The petition is brought for a declaration that the
suppliant Margaret Trail, whose maiden name was
Margaret Wilson, is entitled to the sum of three thou-
sand dollars as compensation for certain lands in the
City and County of Halifax, taken by the Crown for
the mse of the Intercolonial Railway. The claim,
made in the petition as filed, is based upon the alle-
~ gation that at the time of the taking of the lands
Margaret Trail was the owner thereof in fee-simple,
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as devisee under the will of one Margaret Brown. By -

an amendment to the petition the sum is, in the alter-
native, claimed by her as surviving executrix of the
last will and testament of Margaret Brown. It is
very clear, I think, that Margaret Trail is not entitled
to the compensation money as execuirix. Margaret
Brown having died in 1867, and the lands not being
expropriated until 1898.

Whether or not sheis entitled as owner in fee-simple
of the lands at the time they were taken by the Crown
depends upon the construction of Margaret Brown’s
will, in which occur the following gifts and devises:

“I give, devise and bequeath unto my niece
Margaret Wilson, of Halifax, spinster, daughter of my
eldest sister, Margery, all that dwelling-house and lot
of land now occupied by me, situate, lying and being
in the north suburbs of Halifax, commonly called
Dutch Town, abutted and bounded as follows: On the
east by Water Street, on the south by the late Jacob

Hurd’s lot, now or lately the property of Samuel Mar- -

shall, and on the north and west by the property now
(1) 1 Ch. D. 346. (2) 6 Ch. D. 604.
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or lately of Michael Leonard, measuring on Water
Street forty-two feet, and backwards towards Lockman
Street, one hundred and fifty feet, being lot number
seven, letter C, in said north suburbs, together with
all and singular the appurtenances thereunto belong-
ing, and all fixtures, furniture, bedding and clothing,
and all sum and sums of money and other things that
may be remaining and found in my said dwelling-
house at the time of my decease, and all debts due to
me, save except as hereinafter mentioned, to have and
to hold the said dwelling-house, lot of land and pre-
mises aforesaid unto her my said niece, Margaret
‘Wilson, her heirs, executors, administrators and assigns
forever: But in case she should die without leaving
lawful issue, then to my nieces hereinafter mentioned
and their children being females.”
* * * * * * * *
1 give and bequeath unto the daughters of my
sisters Margery and Ilelen, and to the daughters or
daughter of my late brother John, or their children, if
any, being daughters, all the rest, residue and remain-
der of my estate, property and moneys, particularly
my shares in the Bank of British North America, to
hold the same to the said daughters of my said two
sisters, and the daughters or daughter of my said
brother John and their children, being females, share
and share alike, but free from the debts, control or
engag-ments of any husband or husbands they or any
or either of them now or may hereafter have. And I
do hereby declare that the separate receipts of my said
several nieces or their daughters—provided said nieces
or daughters be duly identified as such—signed by
them, respectively, in presence of two credible witnesses
shall be sufficient discharges to my said executrix and
executor for such sum or sums of money as shall be
expressed in such receipts.”
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And the question is whether the words “in case
she should die without leaving lawful issue” have
reference to her death during the lifetime of the testa-
trix, or to her death at any time. Unless a contrary
intention appears by the will, a gift over in the event
of death without issue is held to mean death without

issue atany time. Cowan v. Allen (1) ; Fraser v. Fraser .

(2), and cases cited in the reasons for judgment therein.
See also Olivant v. Wright (8). '

There is nothing, in my opinion, in the will in ques-
tion to indicate an intention on the part of the testa-
trix that the gift over should not take effect unless in
her lifetime her niece, Margaret Wilson, died without
leaving lawful issue. Onthe contrary, I infer from its

terms that it was her intention that in the case of the

death at any time of the latter without leaving lawful
issue, the other nieces, to whom she left the residue of
her estate, should take the property. :
If I had come to a contrary conclusion I should not
have stated it without having made the other persons
mentioned parties to the action, and affording them an
opportunity of being heard. Whether that could be
more conveniently done in an information by the
Crown than on the present proceeding meed not be
now considered. It is clear, however, that the sup-
ipliant, Margaret Trail, is entitled to a life interest in
the fund or sum of money mentioned : and there can

“ be no objection to the interest thereon being paid to
. her during the pendency of proceedings to determine
the respactive rights of the parties.' But I give no
direction at present as to that. It is a matter that
© may possibly be arranged by counsel. For the present
I give leave to either party to speak to the form of the

(1) 26 8. C. R. 292. " (2) 268. C. R. 316.
(3) 1 Chan. D. at p. 348.°
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1801  judgment that should be entered up, or to obtain fur-

Trarr ther directions.

T;;'n Judgment accordingly.

QUEEN.

Solicitor for suppliants: W. A. Henry.

Reasons

fo
Judgment.  Solicitor for respondent: W. B. Ross.
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IN THE MATTER OF THE PETITION OF RIGHT OF

THE QUAPPELLE LONG LAKE )
AND SASKATCHEWAN RAIL-
ROAD AND STEAMBOAT COM-
PANY, THE QU’APPELLE LONG
LAKE AND SASKATOHEWAN o
LAND COMPANY (LIMITED), [ SUPPLIANTS;
THE HONQURABLE DONALD | 4
McINNIS, OSLER AND HAM-
MOND, AND THE HONOURABLE
WILLIAM PUGSLEY .. e ]

AND
HIS MAJESTY THE KING.............. RESPONDENT.

Contract for grant of part of public domain—Bréach of—Remedy—Juris-
diction-—Declaration of right.

e

The Exchequer Court of Canada has jurisdiction in respect of a claim
arising out of a contract to grant a portion of the public domain
made under the authority of an Act of Parliament.

2. Such a claim may be prosecuted by a Petition of Right.

3. Where the court has jurisdiction in respect of the subject-matter of
a Petition of Right, the petition is not open to objection on the
ground that a merely declaratory judgment or order is sought
thereby. If on the other hand, there is no jurisdiction, no such
declaration should be made. Clark v. The Queen (1 Ex. C. R. 182)
considered, :

PETITION OF RIGHT for relief in respect of an
alleged breach of contract for a grant by the Crown of
certain lands in the public domain.

The effect of the statutes, orders in council, and
other matters of fact involved herem are stated in the
reasons for judgment.

The limitations of the questions at issue, as decided
by the present judgment herein, are also_stated in the
reasons for judgment.
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1901 1901, January 22nd.
Qu’ EPI]I,EELLE . The case came on to be heard at Ottawa.
LoNg LAEKE

AND Sas- Christopher Robinson, K.C. for the suppliants:
s ey What the court is now asked to do is to decide
anp SteaM-‘whether there is a contract binding upon the govern-

BOA.H;.CO' ment, and if so what that contract is. If the court
THE_:_[_{_ING' should decide in favour of the suppliants’ contention,
Argument then it must decide that the contract isthat the Crown

should give a certain quantity of land of a certain
description! and that the suppliants have performed
the consideration entitling them to that grant. This
court is the only tribunal that can decide whether
there is a binding contract entered into between the
parties, in respect of which the court has jurisdiction
to decide the rights of the parties.

He then proceeded to cite and discuss the statutes
and orders in council upon which the suppliants rely
to make out their contract. He contended that inas-
much as the subsidy Act of 1887 was assented to
three days after the order in council undertaking to
make the grant was passed, it must be taken to be a
legislative confirmation of the act of the Governor-in-
Council.

S. H. Blake, K.C. for the respondent :

We submit that there is no bargain or contract as
between the parties to this action. The court cannot
order specific performance against the Crown. The
legislation simply enables the Crown to make a grant
of the lands if it saw fit. LEven if there were a valid
contract, the court could not make a decree for specific
performance against the Crown. Nor will the court
make a mere declaration unless as a matter of law
there is a right on the part of the suppliants as against
the Crown.
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Now there was no consideration for any contract 1901
between the suppliants and the Crown. The legisla- Trg

i r : faad ; QU’APPELLE
tion was simply permissive, . enabling the Crown toy --7. oo
make a “ free grant” of lands. AND Sas-

KATCHEWAN

 Again, the subject-matter of the contract is so uncer- "Rarroan
tain, the description of the lands is so vague and AN];AET&?"
indefinite, that the transaction is impossible of enforce- o
ment in law. Unless there is a sufficient description TBE_EING'
of the land there is no binding agreement, and so the J'&mmear
court will not make a declaration of right where the —
right itself cannot be ascertained and defined. '

A grant of the Crown cannot be construed more
favourably to the grantee. The suppliants are bound
to take the lands as we define them. The legislation
was passed upon ihe assumption, as the fact is, that
the Crown is to make the selection of the lands. The
" suppliants must depend upon the honour of the Crown
to deal fairly by them. The suppliants are bound to
take what the Crown, in its discretion, allots to them. .

Then, the Minister of the Interior has the right to
approve of the selection, and his action is final. There
is no appeal. The power must remain with some
person, and when it is placed in his hands and he has
examined it, there can be no gainsaying what he has
concluded in regard to it. No order in council, or no
statement of the minister can enlarge the statutory
provision to simply grant ‘lands of the Crown.” The
order in council could not have said °®coal lands,’ or
‘mineral lands,’ or ‘best agricultural lands.” The
plain words of the statute cannot be enlarged one way
or the other. It is ‘lands as they run,’ and -as the
order in council states ‘townships, or parts of town-
ships,’ it is perfectly evident that it could n)t mean
any particular or specified land, but it must be the
general run of lands as they go in that part of the
public domain.
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H

1901 That being so, and the lands having been set apart

Tee  and tendered by the Crown to the suppliants, what
QUAPPELLE §ofault has the Crown been guilty of 2

Loxa Lake
aNp Sas-  Upon the point that the grant is void for uncer-

FRATLEOAD tainty, the following authorities are relied upon: Shep-
“g(’)j%g_m'pard's Touchstone (1); Cruise’s Digest (2) ; Hungerford's
- 'iime Case (3); Brand v. Todd (4); Bacon's Elements (5};
" Doe d. Devine v. Wilson (6); Stockdale’s Case (7);
ot Comnent Luther v. Wood (8).
- Here the proceedings were adjourned, to be resumed,
at Toronto, at a date to be fixed.

1901, February 11th.
Argument resumed at Toronto.

E. L. Newcombe, K.C. followed for the respondent :
The order in council of 20th June, 1887 is, I submit,
in excess of the powers conferred upon the Govern-
ment by Parliament. The contract, if there be any
contract in the dealings between the suppliants and
the Government, is w/tra vires. All that the Crown
was authorized to do was to make a free grant of lands.
So that if the territory failed, or the land failed, out of
which the selection was to be made, there would be
no cause of action ; or if there was a failure to carry
out the undertaking of tke Government for any cause
which might be deemed sufficient in the minds of His
Majesty’s advisers, there would be no obligation

entered into which could be enforced in any court.

If it is necessary to have express statutory authority
to enable the Government to make an agreement to
grant a money subsidy, then it must be equally neces-
sary to have such authority to enable the Government
to make an agreement to grant a land subsidy.

(1) Atherley’s ed. p. 251. {5) Rule 23.
(2) Vol 5, p. 53. (6) 10 Moo, P. C. 502,
(3) 1 Leon. 20. {7) 12 Co. Rep. 86.

(4) Noy 29. (8) 19 Gr. 34s.
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As to the contention that the subsidy Act of 1897 19601
being a ratification by Parliament of the order in THE
council upon which the suppliants rely, I submit%‘g;:‘: Lo
that where section 5 of chapter 23 speaks of orders amp Sas-
in council made, it is not intended to approve Kﬁiﬁ:g:g
any existing order in council, but to authorize the.“’gzwsr‘“ggf‘"'
Government to make orders in council in the future v,
in respect of this matter. He cites Pearce v. Watts (1}; Tme Kma.
Re Burnitt and Burland's Contract (2); United States V. 5f Eounset.
King (8); Uniled States v. Delespine (4) ; United Stales
v. Forbes (5) ; Buyck v. United States (6) ; United Slales
v. Miranda (7); Shackleford v. Bailey (8); Chitty's
Prerogatives (9). ’

As to the point that there is no implied contract to

give the lands, the following authorities are cited:
Broom’s Legal Mazims (10); Chilty’s Prerogatives (11);
The Rebeckah (12); Eastern Archipelago Company v.The
Queen (18) ; Feather v. The Queen (14); Todd’s Parlia-
mentary Government in England (15); Churchwardv.The
Queen (16); Wood v The Queen (L7); Quebec Skating’
Club v. The Queen (18); Smith’s Parliamentary Remem-
brancer (19); The Queen v. Clark (20). '

As to the court making a declaration of right, when
there is no jurisdiction to entertain the claim, see the
following authorities: Langdale v. Briggs (21) ; Rooke
v. Kensington (22); Bristowe v. Whitmore (28); Bell v
Cade (24) ; Barraclough v. Brown (25).

(1) L. R. 20 Eq. 492. (14) 6 B. & S. 283, 284,

(2) [1882] W. N. 152. (15) 2nd ed. vol. 1, p. 724.

(3) 3 How. at p. 786. (16) L.R. 1 Q. B. at pp. 198,199,
(4) 15 Pet. at p. 335. 209, 210,

(5) 15 Pet. at pp. 182, 184, (17) 7 8. C. R. 648.

(6) 15 Pet. 215, (18) 3 Ex. C. R. at p. 397.

(7) 16 Pet. 153. (19) [1860] p. 75. :
(8) 35 Ill. 387 ; See Plow. p. 243. (20) 7 Moor. P. C, 77.

(2) Pp. 394-397. (21) 8 DeG. McN. & G, at p. 428.
(10) 7th ed. p. 451 (22) 2 K. & J. at p. 760.
(11) P. 393. ‘ - (23) 4 K. & J. at p. 745,

(12) 1 C. Rob. at p. 230. (24) 2 J. & H. 123.

(13) 2 E. & B. at p 906,907,  (25) [1897] A, C. at p, 623, -
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1901 Mr. Robinson, K.C. in reply:
’?fﬁ If there is no contract between the Government and
QL%:?J Laet®the suppliants here where would you get one? We

anp Sas- have to begin with an order in council making a con-
EATCHEWAN .
Rairoap tract, we have Parliament three days afterwards say-
Al‘;‘(’)j"-‘géf“ ing that the Government may contract on the terms
v, mentioned in the order in council, we have a formal
Tae Kve. o ontract subsequently made giving these suppliants a
afcounes. large sum of money. To say that we have no contract
is simply to say that the Crown can never be held to
have made a valid contract. He cites Mowat v. Mc Fee
(1) ; Labrador Company v. The Queen (2) ; Winona & St.
Peter Railway Co. v. Barney (8); Wisconsin Central
Ratlroad Co.v. Forsythe (4) ; United States v. Denver &c.
Railway Co. (5); Lord v. Commissioners of Sydney (6);
Elliott on Railroads (7) ; Hyatt v. Mills (8); The Queen
v. Mayor of Wellington (9); Eurl of Warwick v. Duchess
Dowager of Clarence (1C); Clode on Petition of Right
(11); Peterson v. The Queen (12); Clarke v. The Queen
(13) ; Attorney General v. Ettershank (14)

THE JUDGE OF THE EXCHEQUER COURT now (April
2nd, 1901) delivered judgment.

The suppliants bring their petition for relief in
respect of a land grant that the Parliament of Canada
authorized the Governor-in-council to make in aid of
the railway mentioned in their petition; and the mat-
ter has, by an arrangement between counsel, come on
for hearing on a presentation of the case that leaves
untouched the substantial controversy between the

(1) 5 8. C. R. 66. (8) 20 Ont. R, 351.

(2) [1893] A. C. 104, (9) 15 N. Zeal. 72.

(3) 113 U. 8. 618. (10) Y. B. 9 Hen. VI
(4) 159 U. S. 46. (11) P.112.

(5) 150 U. 8. at p. 14. (12) 2 Ex. C. R. at p. 77.
(6) 12 Moo. P. C. 473. (13) 1 Ex. C, R. 182.

(7) Vol. 2, p. 1117, (14) L. R. 6 P, C. 354,
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parties. The Crown is, and has been, ready to make
" good the grant ; but there is, and has been, a dispute
which the parties have not been able to determine, as
to whether or not in the lands set apart to satisfy the
grant, there is a sufficient quantity of lands fairly fit
for settlement, out of which the grant may be made
good. Then there is another question that in the view
of the suppliants may arise, in respect of which the
parties are not agreed, and that is whether in case it
should happen that neither in the lands so set apart,
nor in other available lands in the North West Terri-
tories, a sufficient quantity of land fairly fit for settle-
ment can be found to satisfy the grant, the Crown
must for the deficiency answer in damages. But
neither of these cuestions are to be answered or dealt
with at present. The first cannot be considered because
the evidence touching the matter is not before the
court, and the second will not arise until the first
question has been determined. '

There being a difference between them .on the two
questions mentioned, the matter has come before the
court and the parties being at arm’s length other ques-
tions have ‘arisen, a solution of which is desired.

The principal question at present is, it seems to. Iﬁe,
as to the jurisdiction of the court; but that of course
in its turn depends upon the nature and character of
the suppliants’ claim ; and then if it is found that the
suppliants have a claim over which the court has
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© jurisdiction, a third question will arise as to whether-

or not the Crown is in default.

By an Act of the Parliament of Canada, 46 Victoria,
chapter 72, the company suppliant was given author-
ity to construct the railway referred to in the petition
.of right. By the Acts 48-49 Victoria, chapter 60, and
50-51 Victoria, chapter 23, the Governor-in-Council
was given authority to make a grant of Dominion



112 EXCHEQUER COURT REPORTS. [VOL. VIL

1901 lands in aid of the said railway, not to exceed six
Tee  thousand four hundred acres for each mile of the com- -
%‘&‘giﬁﬁ“ pany’s raillway. The grant for which provision was
axp Sas- made by the Act 48-19 Victoria, chapler 60, has been
Kﬁﬁﬁﬁgﬁ satisfied, and is not now in question. The Act 50-51
ANB% Aing?"Victoria, chapter 28, was assented to on the 28rd of
v. June, 1887. By an order in council of the 20th of
Tae KN Tune, 1837, the Governor-in-Council approved of a
Ressons  rocommendation made by the Minister of the Interior
Judement that the grant mentioned be given to the company on
the terms and conditions therein set out. The Act
50-51 Victoria, chapter 23, authorized grants of land
to more than one company, and by the 5th section it
was provided that “ the said grants and each of them
“may be so made in aid of the construction of the said
“railways respectively in the proportions and upon
“ the cunditions fixed by orders in council made in
“ respect thereof, each of the enterprises being respect-
“ively subject to any modification thereof which may
‘“ hereafter be made by the Governor-in-Council.” It
is objected that the words orders in council made in
respect thereof have relation to orders in council to
be thereafter made, and does not mean or include an
order in council made before the passing of the Act,
With that view I do not agree, and it is, I think, con-
venient to dispose of the objection now. I think the
words may be taken—and I take them in this case—to
refer to an order in council made before the passing of
the Act, and receiving therefrom the approval and

sanction of Parliament necessary for its validity.

The company was not, it seems, able to complete the
railway with the aid of the land grant above men-
tioned, and Parliament and the CGtovernor-in-Council
gave it further assistance to enable it to do so.

By the Act 52 Victoria, chapter 5, assented to on the

2nd of May, 1889, it was provided as follows:
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“ 1. In order to enable the Qu'Appelle, Long Lake 1901
“ and Saskatchewan Railroad and Steamboat Company  Tam
“ to complete their railway from Regina to some point %%ﬁ; T
“ on the South Saskatchewan River, at or near Saska- aND Sas-

“ toon, and thence northward to Pnnce Albert, the Kﬁi‘iﬁﬂm’
“ Governor-in-Council may enter into a contract with AI::BI:)A%‘ng,M-
“ such company for the transport of men, supplies, 0.
‘ materials and mails, for twenty years, and may pay THE_EENG'
“ for such services, during the said term, eighty thou- ®egsens
“ sgand dollars per annum, in manner following, that “*2¥="*
“is to say: the sum of fifty thousand dollars to be
“ paid annually on the construction of the railway to
“a point at or mear Saskatoon, such payment to be
- “ computed from the date of the completion of the
“ railway to such point; and the remaining thirty
“ thousand dollars annually on the extension of the
“ railway to Prince Albert, such payment, to be com-
puted from the date of such last mentioned comple-
“ tion: Provided, that if the second portion of the said
“ railway is not built and operated to Prince- Albert
“ within two years after the completion of the railway
“ to the South Saskatchewan as'aforesaid, the payment
- of fifty thousand dollars shall cease until the whole
~“ railway is finished to Prince Albert.”
On the fifth of August, 1889, the contract authorlzed
by this Act was entered into by Her Majesty, repre-
sented by the Right Honourable Sir John A. Mac-
donald, Acting Minister of Railways and Canals of
Canada, and by the suppliant company first above
mentioned. - It provided for the construction- of
the railway and the payment of the amounts men-
tioned. That contract or agreement is in full force
today, and its validity is not in any way called,
in question. It deals, primarily, it is true, with
the aid to be given to the company by the contract for

the transport of men, supplies and mails; but it also
8 .
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1901 contains provisions in respect of the land grant which
’EEE the Governor-in-Council had authority to make under
%ﬂﬁri’ﬂf the earlier Acts referred to. Later in November of the
AND SA8- same year another agreement was drawn up for the

EATCHEWAN . .
Ramroap completion of the railway, having more especial refer-
”L%Ai%'g.“' ence to the land grant, but it was never completed,
and need not be further referred to here. It is the
more important, therefore, to go back to the agreement
’::i,:.:’:t. of the 5th of August, 1889, and see what is therein
—— contained in respect of the land grant. First it is
therein, among other things, recited that the company
has become entitled to the grant mentioned (meaning
of course upon completion of the railway according to
the terms and conditions agreed upon), and then by
the sixth clause of the contract it is provided, that,
“ by way of indemnity to the Government in case the
‘““ amount earned by the company for such service
““ should not amount to the sum paid by the Govern-
“ ment in any year, the Government, as the land grant
“ of the company is earned from year to year, shall
“ retain one third of the land grant so earned which
“ shall be held by the Government as a first charge or
““ lien securing the repayment of any such deficiency,
“ and shall issue to the company patents for the

“ remaining two thirds thereof.”

The eighth clause of the contract makes provision
for the administration of the one third of the land
grant to be retained by the Government, but it is not
necessary to set it out here, as it does not, so far as
relates to the questions now {o be determined, carry
the matter any further than the sixth clause, in which
as to two-thirds of the land grant there is direct agree-
ment by the Crown to issue the patents therefor. This

undertaking by the Orown, among other things, clearly

v.
Tae Kina,
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distinguishes this case from The Hereford Railway 1901

Company v. The Queen (1). . X - TEE
In this statement of the facts of the case I have%‘gbf;ifg‘;

avoided going into details, and I have not mentioned axp Sas-
. . KATCHEWAN

many matters to which counsel attribute more or less Rarrroan
importance. There are a num})er,(_)'f orders in council “‘;‘;j%g““
- relating to the undertaking; to extensions of time for
its completion, to the approval-of the work when com-
pleted and to other matters; but there is no occasion ™ pem
at present, it seems to me, to refer to them more par- Fudgment.
ticularly. . ,

Now, first, with regard to the jurisdiction of the
court, it is-to be observed that it has, among other
things, exclusive original.jurisdiction in all cases in
which a claim arises out of a contract entered into
by or on behalf of the Crown (2); or in which
there is a claim against the Crown arising under any
law of Canada, or any regulation made by the Gov-
ernor-in-Council (8). Any claim against the Crown
may be prosecuted by petition of right, or may be
referred to the Court by the Head of the Department in
connection with the.administration of which the
claim arises (4) Where a claim against the Crown
is so referred by the Head of the Department, a
statement of claim is filed and served and subsequent
pleadings and procedure are regulated by and conform
as near as may be to a proceeding by petition of
right (5). In matters not otherwise provided for,
the practice and procedure at the time in force in
similar suits, actions and matters in the High Court
of TJustice in.England are to be followed (6). The
form of judgment.in a petition of right is that the

v
Tar Kinag.

(1) 24 S,C. R. 1. " (8) Rules of March 7th, 1888,

(2) The Exchequer Court Act, 50-  Audette’s Practice, Rule 17, p.
b1 Vict, c. 16, 5. 15. _ 299.

(3) Ih. 5. 16.(d). - : (6)750-51 Vict, c. 16, s. 21; and

(4%}?. s, 23, General Rule 1, Audette’s Prac, 217,



116 EXCHEQUER COURT REPORTS. [VOL. VIL

1901  suppliant is not entitled to any portion, or that he

Tae  is entitled to the whole or to some specified portion of

%‘gﬁ;i’i‘g‘; the relief sought by his petition, or to such other relief

anp Sas- and upon such terms and conditions, if any, as are

Kﬁ‘iﬂm‘ just (1). This provision follows in substance the

AND STEAM-geventh section of The English Petition of Right Act
Boat Co. . o e s

». (2). By the seventh section of that Act it is in sub-

Tae KiNe. otance provided that so far as the same may be appli-

Reasons  cahle, and not inconsistent with the Act, the practice

Juagment- and course of procedure in the courts of law and

equity, respectively, for the time being in reference fo

suits and personal actions between subject and subject

shall, unless the court otherwise orders, apply and

extend to such petition of right. But this was not

intended to, and did not give the subject any remedy

in any case in which before the passing of the

Act he had no remedy. In Clode on Petition of

Right (3) will be found a reference to several cases

respecting gales in which a declaration of the sup-

pliant’s right was sought ; and in which no objection

was taken on behalf of the Crown to the suppliant’s

method of procedure. DBut as the cases referred to

were respectively decided against the suppliants on

the merits, they cannot be taken as conclusive of the

suppliants’ right so to proceed. By Order xxv, Rule 5,

of the rules in force in the High Court of Justice in

England it is provided that no action or proceeding

shall be open to objection on the ground that a merely

declaratory judgment or order is sought thereby, and

-the court may make binding declarations of right

whether any consequential relief is or could be claimed

or not. This rule does not apply to proceedings on the

Crown side or the revenue side of the Queen’s Bench

(1) The Petition of Right Act, (2) 23 and 24 Viet. (U, K.) c. 34.
R, 8. C. 136, s. 12. (3) Pp. 75-78.
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Division (1).  But a petition of right may be insti- 1901
tuted in any division of the High Court, and it is not,  Tag
I ‘think, a proceeding on the Crown side or on the%%’ﬁﬂ’l‘g‘
revenue side of the court, within the meaning of the AND Sas-
" exception mentioned. In my opinion a petition of right Kﬁi‘iﬁ&g
is not open to objection on the ground that a merely A‘;%AET&.M'
declaratory judgment or order is sought thereby. v
- In fact from the nature of the case no other judgment TEE_’ENG‘
or order can be pronounced against the Crown in a pro- Begsons
ceeding by petition of right. The important question Fadgment.
always is as to whether or not the court has juris-
diction. If there is no jurisdiction no declaration
should be made. Barraclough v. Brown (2). But if
there is jurisdiction there can be no possible objection
to the judgment or order being in the form prescribed
in The Petition of Right Act. The case of Clark v. The
Queen (8) does not, I think, decide anything to the
contrary, and even if it were thought to do so, the
statute of 1887 (4) has greatly enlarged the jurise
diction of the court. -‘ s -
In the present case the suppliants’ claim arises, it
appears to me, under a law of Canada, that is, in
this case, under certain statutes passed by the Parlia-
ment of Canada and also out of & contract entered into
by and on behalf of the Crown in pursuance of such
statutes. -
I find that the suppliants are entitled to the grant
of land claimed by them; but I also find that in
respect of such claim the Crown is not in default, the
Crown being ready and willing to make the grant.
There is one cther question to which perhaps I
should make some reference. The Act of June 28rd,
1887, authorized a . grant of Dominion lands. The

order in council of June 2(_)th, 1887, provides for a

" (1) Order lxvili. (8) 1 Ex. C. R. 182.
(2) [1897] A. C. at p. 623. . {4) 50-51 Vict. c. 186,

’
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1801  grant of Dominion lands of a particular description ;
Tne  those *fairly fit for settlement.” It is said that the
%‘gﬁiﬂ‘: order in council is invalid so far as it goes in that
AND Sas- respect beyond the Act. But that, like the questions
sy first mentioned, does not arise at present. The Crown

AI;’:)ASTT&?‘- offers land that is said to be fairly fit for settlement,
v. and it is alleged that there are available lands of that

THE KING. gescription with which to make good the grant.
Beasons  [Intil that matter is settled the other question will not
Tadgment:  arise.

Judgment accordingly.

Solicitors for suppliants : McCarthy, Osler, Hoskin &
Creelman.

Solicitor for respondent: E. L. Newcombe.
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HIS MAJESTY THE KING.......... . .PLAINTIFF; 1901

AND A_;_rilws.
THE BRITISH AMERICAN BANK - ~
NOTE COMPANY.....cecvnnn... DaraxpaNt.

Contract for Inland Revenue smmps—Pfi'oduction by method different from
that specified—Recovery of money paid—Quantum mrmt—Set-oﬁ'
against Crown— Fair cost of production.”

A contract between the Crown and the defendant company called for
the production of certain inland revenue slémps printed from
steel plates. The company delivered in lieu thereof stamps pro-.
duced from steel transferred to stone. They were accepted, paid
for and used by an officer of the Crown under the belief that
they were produced by the process specified-in the contract. The
way in which the stamps were produced was subsequently ascer--
tained, and the Crown soughb to recover back the money pa.1d
therefor.

Held, that as the company had agreed to print the_stamps from steel
plates but printed them from stone, it did not produce the thing
bargained for but another and different thing, and the Crown was
entitled to recover back the money paid.

Semble : That in such a case the company could not recover from the
Crown on a quantum. meruit the fair value of the stamps -pr'n-
duced from stone. Wood v. The Queen (7 S. C. R. 634) ; Hall v.
The Queen (3 Ex. C. R. 373) ; Henderson v. The- Queen (6 Ex.C. R.
39 ; 23 8. C. R. 425) referred to.

2. Revenue stamps are not articles of merchandise, and have no com-
mercial value.

3. The company’s right, if any, to an allowance for the sta.mps in
question depended upon a right to set-off against the pricé paid
for the stamps by the Crown the value thereof, ascertained, as
they have no commercial value, by reference to the cost of pro-
duction. -But no- such right of set-off exists against the Crown.

4. The Crown was not bound by the acceptance of the stamps by it
officer. Whether in accepting them he knew or did not know how
they were produced, was immaterial. In neither case could any -
request or authority for the productwn and delivery of the stamps

be implied against the Crown. °
R
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5. The Crown having consented to allow the company the fair cost of
production of the stamps, without any profit to the company :

Held, that as the company had no right of set-off, it must accept the
allowance proposed by the Crown or nothing, and that the * fair
cost of production ”* was not necessarily the cost to the company
or to any particular person ; but the fair cost to a competent
person with the necessary capital, skill, means and appliances for
producing such stamps.

THIS was an information exhibited to recover from
the defendant company moneys alleged to have been

wrongfully received by it from the Crown, and for
damages for breaches of certain contracts made between
the parties for the production and supply of revenue
stamps. '

Upon the hearing of the case it appeared that certain
stamps had been produced from stone instead of from
steel as required by the contracts, and a reference
was directed to the Registrar to enquire and report
as to the quantity of stamps so produced, and as to
the damages, if any, arising to the Crown therefrom.
Upon the reference a dispute having arisen, between
the parties, as to whether the question of the measure
of damages upon the alleged breach of the contracts
had been decided at the trial, the Registrar, under rule
No. 17 of the General Order of December 12th, 1899,
submitted such guestion for the decision of the court.

February 7th, 1901.

The argument of the question snbmitted by the
Registrar was now proceeded with.

F. H. Chrysler, K.C. for the plaintiff, contends that
all the Crown is obliged to do, under a view of the
law most favourable to the defendant, is to allow it
the cost of producing the stamps by the lithographic
process. Peruvian Guano Co. v. Dreyfus (1). Perhaps
the better way of putting it, would be this: The
moneys paid for the lithographed stamps under the

(1) [1892] A. C. 166.
R
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~ assuinption that they were what was called for by the
~ contract, should be restored to the Crown, aliowance
being made to the defendant for the cost of produc-
tion only. (Buwili Coal Co. v. Osborne (1). Of course
the lapse of time does not bar the Crown’s right to
recover the money back—Nuwlilus tempus occurrit regi
and, moreover, lapse of time is never available as a
defence where there is fraud.

The price of engraved stamps can only be recovered
upon delivery of the same according to contract. To
recover the price of lithographed stamps, or retain the
price of the same, the defendant must show some-
where, or in some way, an implied contract to supply
lithographed stamps. An implied contract:cannot be
assigned upon the mere user by the Crown of the
lithographed stamps, because the Crown was unaware
of the fact that the stamps were other than those the
contract called for. It1is only when the circumstances
are such that the purchaser has an opportunity toe
refuse or receive the goods contracted for that an im-
plied contract can be invoked. Appleby v. Myers (2);
Sumpter v. Hedges (8); Sherlock v. Powell (4); Forman
& Co. v. The * Liddesdale” (5); Melcalfe v. Britannia

Iron Work Co. (6) ; Smith’s L. C. (7); Clough v. L. & N.

W. Ry. Co. (8} ; Morrisonv. Universal Marine Ins. Co. (9).
 There was nothing we could do that we have not
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done. We only discovered the fraud after we had

used the stamps. (daron's Reefs v. Twiss (10); Heil-
buit v Hickson (11); Urquhart v. McPherson (12);
Clarke v. Dickson (18); Fraser v. McLeam ( 4); New-
bigging v. Adam (15).

(1) [1859] App. Cas. 851at p. 362. (10) [1896] A. C. at pp. 273, 290,

(2) L. R. 2 C. P, at pp. 651-659. 294.
(3) [1898] 1 Q. B. at pp. 673 676. (11) L. R. 7 C. P, 438,
(4) 26 Ont. A, R. 407. (12) 3 App. Cas. at pp. 831,837,

(5) [1900] A. C. at pp. 190-202. (13) EL B. & EL 148.
(6) 2Q. B. D. at pp. 423, 426, 428. (14) 46 U. C. Q. B. 302.

(7) Vol. 2, p. 31. . . (15) 34 Ch, D. at pp. 582, 592 ;
(8) L. R. 7 Ex. 26, 34. 13 App. Cas. at pp. 308, 322,
(9) L. R. 8 Ex. 197. 330.
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1901 This is a case where there is no contract ; a position
Trz Kine We take here, because the goods delivered were not
T;’['E those contracted for. There is a total failure of con-
A};erﬁ sideration. (Boulton v. Junes (1) ; Cundy v. Lindsay (2) ;
E
B ANKRi?SfE Erlanger v. New Sombrero Phosphate Co. (8).
Couravy.  We do not seek to rescind the contract for the
Argument delivery of engraved stamps; we simply want to get
back the money we paid for the lithographed stamps,

and we are willing to allow the actual cost of the

same.

February 13th, 1901.

F. H. Chrysler, K.C., resumed his argoment, citing
from the language of Blackburn, L J., in Erlanger v.
New Sombrero Phosphate Co. (4) as follows :

“It is, I think, clear on principles of general justice,
that as a condition to a rescission there must be a resti-
tutio in integrum. The parties must be put in statu
quo. % % ¥ % It is a doctrine which has often
been acted upon both in law and equity.” But we
do not seek for rescission, and I merely refer to this
case to show that the principles governing cases such
as this are the same in law and equity. Later on in
the case Lord Blackburn says:

“ But as a court of law has no machinery at its com-
mand for taking an account of such matters, the
defrauded party, if he sought his remedy at law, must
in such cases keep the property and sue in an action
for deceit, in which the jury, if properly directed, can
do complete justice by giving as damages a full
indemnity for all that the party has lost.” 1 would
refer also to Lagunas Nitrate Company v. Lagunas
Syndicate (5) ; Peek v. Derry (6); Redgrave v. Hurd (7).

(1) 2H. & N, 564, - (5) [1899] 2 Ch. 392.
(2) 3 App. Cas. 459, (6) 37 Ch. D, 541 ; 14 App. Cas.
(3) 3 App. Cas. atpp. 1218, 1277. 337.

(4) 3 App. Cas. at p. 1278, (7) 20 Ch. D. 1.
B
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We claim that the Crown is entitled to recover back
the full amount paid for engraved stamps, and that no
allowance should be made to the defendant company
beyond the actual cost of producing the lithographed
stamps, on the ground.that there never was a con-
tract entered into by any one on behalf of the Crown
for the lithographed stamps, nor any acceptance by or
on behalf of the Crown, binding it to pay for them.

We are willing that the defendant should have the
cost of production of these stamps, but no profit should
be allowed :the company. because there was no con-
tract for the manufacture of them.

The Solicitor General of Canada followed for the
plaintiff. The English law applicable to cases of this
description does not differ materially from the civil
law. Kennedyv. Panama, &c. Mail Company (1); Broom's
Legal Maxims 12). Then the case may be viewed
with advantage from the standpoint of the law of the
Province of Quebec. . _

In the first place, I would direct the attention of the
court to the peculiar fact that while the formal con-
tracts subsisting between the Crown and the defend-
ant has been repéatedly referred to as contracts of sale,
I do not find the elements of a contract ot sale in them
at all. Under article 1486 C. C. L. C it is stated that
“ Everything may be sold which is not excluded from
being an object of commerce by its nature or destina-
tion or by special provision of law.” These stamps
are not a_saleable commodity, they are not articles of
merchandise. ' American Brewing Co.v. United States (8).

: As I have said it is not a contract of sale, but an
innominate contract. (Article 1688, C. C.L.C.) Butif
it were a contract of sale, the contract would have
falled entirely, under the law of the Province of

(1) L. R. 2°Q. B.at p. 587. . (2) 7th ed. p. 568,
(3) 33 Ct. of Clms. 348,
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1901  Quebec, for want of consideration. We have not
Tap Kive received what we engaged to pay for.

Tre Then, taking the most lenient view of the case,
AlinlI:gziN eliminating altogether the question of fraud, the posi-
Bank Norg tion of the parties would be, that when the purchaser, -
Coff_“' assuming it to be a contract of sale, had discovered the
Argument defect in the thing sold, his obligation would have

been to tender back the thing that he had in his pos-
session, and to recover the price he had paid therefor.
Under the English law that would be an example of
restitutio in integrum. Now, then, if the Crown
handed back the stamps to him what would it benefit
him ? They are not marketable ; he could not dispose
of them to anyone; they have no value in themselves.
Under the Inland Revenue Act they must be destroyed.
(See Inland Revenue Act secs. 280, 824 and 326 ; Crimi-
nal Code, sec. 435 )

I would refer to Article 1527 C. C. L. C. for the law
governing the effect of the dissolution of the contract
even if there had been a mistake in good faith on the
part of the contractor. The contractor would be
entitled to get back his goods, and we would be
entitled to get back our money; but the ccntractor
would have to deliver up the stamps to be destroyed,
if the authorities of the Inland Revenue Department
so ordered. That is the exact legal position.

There is a Scotch case closely in point with this
case, Jaffe v. Rilchie (1). That was a case in which
a sale took place of flax yarn, and after the yarn had
been delivered and accepted by the plaintiff and partly
converted into cloth it was discovered that the yarn
was tainted with jute. It was a sale by description ;
the plaintiff recovered back not only the price that he
had paid for the yarn, but damages also.

(1) 23 C. of Sess. 2nd ser. 242.
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I would also refer to Larombiére (1); Fuzier-Her- 1901
man (2) ; Dalloz vo. Vente (3); 2 Pothier (4); Varley Tax Kine
v. Whipp (5). Arts. 1486, 1522, 1526, 1527 and 1683, o
C.C.L.C. . ' : BriTise

AMERICAN

W. D. Hogg, K.C. for the defendant; ' . Bank Nore
...The position which the defendant takes in this CopANT.
action is that five separate contracts were made With ¢f Gouncer,
the Crown, and that it has been alleged that there has
been a breach of those contracts. That is the allega-
tion. It is true that the defendant has admitted from
the beginning that during the period that these con-
tracts existed large quantities of stamps which were
printed from steel transferred to stone were delivered,
and were accepted and used by the Crown. But
what we say is that we have produced stamps which,
from the evidence of the Commissioner of Inland
Revenue, were perfectly suitable and satisfactory for
all the purposes of -the Government. They were
originally printed from steel but multiplied from stone.
No consequential or special damage of any description
has ever taken place according to the evidence. When
there is no evidence of such damage the motives or
intentions of the contractor have nothing to do with
the enquiry. Mayne on Damages (6); Thorpe v.
Thorpe (7). o ‘

In the American and English Encyclopedia of Law (8)
the rule as to damages for breach of contract is stated
to be, except in cases of breach of promise of marriage,
the actual damage caused by the breach, and the
damage is there defined to be the pecuniary loss which

.. (1) TomeI. No. 2, p. 522. (5) [1900] 1 Q. B. 513,
(2) 0. 0.-Annoté, tome 3, No, 74, (6) P.43.
p- 28, and No. 36, p. 110. (7) 3 B. & A. 580.
(3) Tome 43, p. 671. (8) 2nd ed. vol.'8, p. 639.

(4) Bugnet’s ed. pp. 80,81 ; Nos.
166 and 168.
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1901  the complaining party has suffered, and the law takes
Tee Kive 1o notice of the motives of the party in default.

T:in Whether it is a simple breach of contract, or whether

Brrrisu it is a breach of contract resulting from deceit or fraud,

ﬁlﬂnﬁgﬁ, the latest authorities upon the subject maintain that

CoMPaNY. the duty of the court is to administer the rule in pre-

Argument cisely the same way. In cases of frand the rule of

damages is the same as in the action on a warranty,

namely, the difference between the actual value of the

thing received, and the value of the article if it really

were what it purported to be. Mulleit v. Mason (1) ;

Benjamin on Sales (2).

In Church v. Abell (3) the facts were much stronger
against the contractor than here. That was a case in
which a water-wheel that was contracted for was
defectively made, and not according to specifications,
something happened which made it utterly valueless,
but the Supreme Court of Canada applied the rule I
contend for here, namely, the difference between the
value of the article delivered and the contract price.

I say that the measure of damages here should be
the difference between the value of the stamps which
were actually delivered and used, and the value of the
stamps called for by the contract Mondell v. Steel (4} ;
Street v. Blay (5) ; Davisv. Hedges (¢); Basten v. Butler
(7); Cutter v. Powell (8); Hudson on Building Con-
tracts (9).

We gave the Crown something which the evidence
shows was useful and satisfactory for the purposes to
which it was applied. We are entitled to have that

value deducted from the amount paid by the Crown

(1) L. R. 1 C. P..559. (5) 2 B. & Ad. at p. 462.
(2) 7th ed. (Bennett) p. 964. (6) L. R. 6 Q. B. 687.
(3) 18S. C. R. 442. ('7) 7 East 479,

(4) 8 M, & W. 858. (8) 2 Smith’s L. C. 1,

(9) 2nd ed. p. 395,




VOL. VIL] EXCHEQUER COURT REPORTS.

as for the article contracted for. Dingle v. Hare (1);
Jones v. Just (2). ‘

T. C. Casgrain, K.C. follows for the defendant.
This case is not so much an action for breach of con-
tract as it is one for the recovery of money paid with-
out consideration being received therefor. Let' us
apply the law of the Province of Quebec, the civil
law, to the questions arising in the case. We shall
find that such law, so far as it is applicable to this case,
conforms to the law of England.

It is contended, then, on behalf of the defendant
that the only sum recoverable by the Orown here is
the actnal pecuniary loss that tbe Government has
sustained. What are damages? According to Article
1078 C. C. L. C the damages due to the creditor are
in general the amount of the loss that he has sus-
tained, and of the profit of which he has been deprived.
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See also articles 1074 and 1075 C. C. L. C. as to where |
the party has been guilty of fraud. Pothier on Obli- -

gations (3); Fuzier-Herman, (Repertoire) vo, Dom-
mages-Intéréts (4) ; Mayne on Damages (5).

I submit that upon the evidence the defendant
has not been guilty of fraud or deceit. This entirely
displaces the theory of counsel for plaintiff  that all
that defendant is entitled to is the actual cost of pro-
ducing the stamps, because if such a principle were
acted upon it would amount to punishing the defendant
company as if a crime or offence had been committed
against the: Government by it, and with such a
matter this court has nothing to do in these proceed-
ings. The actual net cost is not the value of the
stamps, not the value of the thing which the Crown
has received and by which it. benefited and profited.

(1) 7 C. B. N. 8. 145, 160, 161, 162, 163, 166; 167.
(2) L. R. 3Q. B. 197. (4) No. 102, '
(3) (Evans ed.) Vol. i, Nos. 159, (5) 5th ed. pp. 10, 44, 45, 196.
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1901 The skill and experience of those who produced them
Tee Kive must be taken into account in estimating their real

Teg  Value.
BRITISH So far as the proper inference to draw from the
AMERICAN

Bank Norg Inuinal dealings of the parties is concerned, I submit
001‘_13_ ANY. it is just as fair to assume that the Goovernment knew
Avgument all along that the stamps in question were lithographed
— stamps, and that they accepted them as such, as it is
to presume that a fraud was perpetrated upon the
(Government, and that it was through fraud, misrepre-
sentation and deceit that the stamps were accepted and
used by the Government. Fraud cannot be presumed
under the law of the Province of Quebec or under the

law of England.

The court ought simply to reduce the price of the
stamps supplied by the process of lithography, and
which were paid for at contract rates. Stewart v. Atkin-
son (1); Sedgewick on Damages (2); Addison on Con-
tracts (8) ; Sigafus v. Porter (4) ; Smith v. Bolles (5).

F. H. Chryster, K.C. replied.

THE JUDGE oF THE EXCHEQUER COURT now (April
9th, 1901,) delivered judgment.

The information is exhibited to recover from the
defendant company moneys alleged to have been
wrongfully received by it, and for damages for breaches
of certain contracts made between the parties for the
production and supply of revenue stamps. On the
hearing of the case it appeared that the company had
for many years been under contract with the Govern-
ment to furnish, among other things, revenue stamps
to be used in the collection of the revenue. There
were five principal contracts. Under the first of these,

(1) 22 8. C. R. 315. (3) 8 ed. pp. 952,989, 998,

(2) Sec. 759, p. 466. (4) 179 U, S. 116.
(5) 132 U. S. 125,
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made in 1868, the company in terms agreed to print 1901
the stamps therein mentioned from steel plates. There Taz Rmva
was a question as to whether or not revenue stamps -
were included in this contract, and that question has Brirsm
not béen decided, but is still open. By the second B EEKB:LI\%;JE
contract made in 1873 the company. again in terms C°E’f_“
undertook that the stamps therein mentioned, includ- Reasons
ing revenue stamps, should be printed from steel plates. =dsment
The later contracts, which in terms include revenue
- stamps, do not, so far as I can see, contain any express
covenan’ to print such stamps from steel plates; but it

was agreed that the stamps should be produced in the

highest style of art current from time to time, and that

not more than thirty thousand impressions should be

taken from any plate without retouching the same.

In all cases the plates were to be of steel, and the com-

pany was to engrave them. This the Crown contends

is in each case a contract to furnish revenue stamps

printed from steel plates. That question is also open,
-and may come up for decision on any motion for judg-

ment that may hereafter be made in this case. It is

not necessary to decide, or even to discuss it now. It

further appeared that while some of the revenue

stamps produced by the company and delivered to the

officers of the Crown, were printed from steel plates,

others so delivered were printed from stone, the stamps

being produced by a transfer from the steel plate to

stone, The latter were without doubt producéd in a

high style of art, and so far as appears from the evi-

dence answered the purpose for which such stamps

are intended as well as if they had been printed from

steel. The reproduction or imitation was so good that

an ordinary man could not, I think, without instruc-

lion detect the difference. In fact it appeared that

even experts could be deceived ; and the evidence given

by one of the witnesses to that effect derived strong

9
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1901 corroboration from the fact that in respect of one of
Tur Kmsg the stamps produced in court there was a direct con-
T:im flict of opinion between the expert witnesses examined
Britise a5 to whether it was printed from a steel-plate or from
Bﬁf,inﬁ]éfﬂ stone. The motives of the Government in contracting
CoMPANY. for stamps printed from steel plates, or the reasons
Reasons that induced them to stipulate therefor, are not of
Jadgment. course material. Whatever the motives or reasons
were the Crown was entitled to get the thing it
bargained for, and not something else. But it may
not be amiss in passing to say that the reason why in
such cases stamps printed from steel plates are desired
is that they are thought in that way to be produced
in the highest style of the art, and to be less liable to

be counterfeited.

It also appeared that in certain cases the proper
officer of the Crown had ordered revenue stamps,
knowing and intending that they should be printed
from stone. All such cases, counsel for the Crown not
objecting, I excluded from the scope of the enquiry.
There was also evidence to show that in some cases,
and to some extent, the company had furnished revenue
stamps printed from stone, when under the contract
in existence at the time, it ought to have furnished
stamps printed from steel plates; and I directed a
reference, with the consent of the parties, to Mr.
Dawson, the King’s Printer and to Mr. Audette, the
Registrar of the Court, to enquire and report as to the
cases in which under all the contracts in question
the contract calls for printing from steel plate and the
work was done by transfer tostone; and also in respect
of damages arising therefrom. Mr. Dawson declining
to act, the order of reference directed the enquiry and
report to be made by Mr. Audette. In the course of
that enquiry, which I understand is nearly concluded,
a question has arisen as to what allowance should be
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made to the defendant corﬁpany for the stamps printed 1901
from stone that were, instead of stamps printed from Tgg Rine
steel, delivered to the Department of Inland Revenue Tog
and used for the purpose of collecting the revenue, Brimsa
For the Crown it is contended that only the fair cost ﬁEKRINcng
of production should be allowed, it being, it is argued, Coupany.
against equity and good conscience that the company lie:::m
should make a profit out of its own wrong. The con- Yudgment.
tention of the latter is that it should be allowed such T
fair cost plus a fair profit. That perhaps is not exactly

the way in which the company puts its contention;

but that, I think, we shall see is what it comes to.

That question and difference hetween the parties, the

earned referee has, in accordance with the rule appli-

cable to such cases (Rules of December 12th, 1899,

no:. 17), submitted to the court for decision.

Now, before approaching the question more closely,

t will, I think, be convenient to refer briefly to three

matters that ought, in discussing it, to be kept in

mind. First, as to the jurisdiction of the court: - That,
" n this case depends upon clause (4) of the 17th section
of The Ezchequer Court Act (1) which, in substance
provides that the court shall have and possess con-
current original jurisdiction in all actions and suits of
a civil nature at common law or equity in which the
Crown is plaintiff or petitioner. And where in any
matter, not otherwise provided for, there is any conflict
between the rules of equity and the rules of common
law with reference o the same matter the rules of
equity prevail (2).
~ Then it is to be borne in mmd that the contract 1s
made with the Crown, and that the Crown should not
“suffer by the negligence of its officers, or,” if that

(1) 50-51 Viet. ¢. 16. Practice, 217 ; and The Supreme
(2) The Exchequer Court Act,5.21, Court of Judlcature Act, 1873 (33
Rule 1 (May 1st, 1895,) Audette s & 37 Viet. (U.K.) c. 66, 5. 25 (11)

oY%
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should happen, “by their compacts or combination
with the adverse party” (1). The Queen v. Bank of
Nova Scotia, (2) The Queen v. Black (3), Black v. The
Queen (4).

It will be observed, and that is an important con-
sideration, that revenue stamps are not articles of
merchandise. They are the means or instruments used
in the collection of the revenue. No one has a right
to print or produce them except under a contract with
the Crown or by its authority. In the hands of one
who, without such authority prints them, or has them
printed for him, they are -of no value, and it a con-
tractor print revenue stamps that the Government is
not bound to accept under some contract with him,
and the Government refuses to accept them, it is n €
possible for him in any way to indemnify himself for
the labour, materials and money expended in their
production. In his hands they are of no more value
than so much waste paper. Perhaps not even of that
value, for it seems reasonable that the Crown in such
a case should for the protection of the revenue have a
right to compel the contractor to destroy them.

Coming now to the issues to be determined, and con-
fining the enquiry to cases in which the company
contracted to deliver revenue stamps printed from
steel plates, but delivered in lieu thereof stamps
printed from stone, the first question one asks of him-
self is whether or not the thing delivered was the thing
contracted for, or the thing contracted for with some
defect or imperfection warranted against, or whether it
was a different thing? And the answer to these ques-
tions, it seems to me, is that it was neither the thing
that was bargained for, nor that thing with a defect or

(1) Chitty’s Prerogative of the (2) 11 8. C. R, 11.
Crown, 379. (3) 6 Ex. C. R, 253,
(4) 29 8. C. R. 689.
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imperfection. A stamp printed from a steel plate isone 1901
thing, and & stamp produced by & transfer from the steel . Tar Kive
plate to a stone is another and different thing. Both o

TrE

may be revenue stamps, if the Government sees fit to ABRITISH
use them for that purpose; but they are distinct and B&?ﬁ’é&.
different things. The stamps printed from stone CoMParY.

may be, and in the cases in question here, were repro- Reasons
ductions of stamps printed from the steel plates; but Jndsment
they were not the same thing, or the same with a
defector fault. No one would, I fancy, with reference
to pictures, say that a reproduction of a steel engraving
was the same as the original engraving printed from
the steel plate, and there is no difference in principle
when the thing produced:-is a stamp and not a picture.
The distinction may be further illustrated by reference
to a clause in some of the contracts whereby the com-
pany undertook to print the stamps at Ottawa or at
Montreal. Now if the contract were to print from
steel plates at Ottawa and the company printed from
steel plates at Montreal, it would produce what was
- bargained for, but there would be a breach of the con-
tract to print at the place named. In that case the con-
tract having been executed by delivery of the stamps,
- the Crown’s action would be upon the breach of the
contract. But when the company agrees to print
stamps from steel plates and prints them from stone, it
does not produce-the thing bargained for but another
and different thing, and the Crown’s action in such a
case 1s to recover the money paid for something it
never bargained for and never received.

If I am correct in this it follows that the public
money having been paid out to the contractor for a
thing the Crown never bargained for, and which was
never delivered to it, the Crown is entitled to recover
back the money so paid, and, I think, in the first in-
stance,the full price paid for such reproductions deliv-
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1901  ered as revenue stamps printed from steel p]ates..
Tue Kiva Jones v. Ryde (1); Chapel v. Hickes (2); Young v. Cole
T:I'm (8); Westropp v. Solomon (4) ; Gormertz v. Bartlett (5);
Bririse  Gurney v. Wormsley (8); Nichol v. Godis (7); Joslin
ﬁh;?i%gm v. Kingsford (8) ; and Kennedy v. The Panama &c. Mail
romrone  C0%.(9). The allowance to be made to the defendant
Juagmens. company for such reproductions is another matter.
——  But before discussing that it may perhaps be well to
consider the position in which the company would

have been if the fact that the revenue stamps in ques-

tion were reproductions had heen discovered before

the Crown had accepted them, or before it had paid for

them. In the first case the Crown could without

doubt have refused to accept them, and the company

could have recovered nothing for them. Neither would

the stamps have been of any value to them, for they could

not have disposed of them to any one or in any way.

The loss would have been complete. In the same way

~the Crown could have thrown back on the company’s

hands any unused reproductions in its possession

when the discovery that they were reproductions was -

made, and if the price had heen paid it could have

been recovered in an action by the Crown, and if not

paid the detendant could not in an action against the

Crown have recovered the price agreed upon. But if

the stamps had been accepted and used but not paid

for, what then ? Could the contractor have recovered

the price? It is clear that he conuld not have recovered

in an action on the contract, for he had not delivered

the thing bargained for, and it is not clear that he

could have recovered against the Crown on an implied

contract to pay a fair price for the stamps. The case

(1) 5 Taunt. 487, (5) 2 El. & B. 849,

(2) 2 Cr. & Mees. 214. (6) 4 El. & B. 133.

(3) 3 Bing. N. C. 724. (7) 10 Ex. 191.

(4) 8 C, B. at p. 371. (¢) 13C. B. N, 8. 447,

(9) L. R. 2 Q. B. 5¢0.
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differs in that respect from one between subject and
subject. It has been held in this court that a promise
may be implied as well against the Crown as against
the subject to pay the fair value of work done or
materials supplied, or service rendered. Wood v. The
Queen (1) ;- Hall v. The Queen (2); Henderson v. The
Queen (8); The Queen v. Henderson (4). DBut that
had reference to work done or materials supplied, or
service rendered honestly and fairly in the ordinary
course of business. And I am not at present prepared
to hold, though that question need not be decided now,
that if one contracts to furnish a specified thing to the
Crown, and delivers a reproduction or imitation of it,
and thereby deceives the officer of the Crown whose
duty it is to receive it, he can recover against the
Crown on a qiuartum merwit the tair value of such
reproduction or imitation.

We come then to another point. A great many cases
and authorities have been cited and discussed on the
argument ; and here I may say that although I do not
refer to them, I have been at the pains to examine
them all. A large number of the cases discussed have
to do with the rescission of contracts, and the putting
of the parties in the position they were in before the
contract was made. But this is not a case of the
rescission of a contract; and though the Pprinciples to
be derived from such cases are of great value as
furnishing analogies, they are not directly in point.
But even in cases relating to the rescission of contracts,
it has been held that the obligation to return the article

received is limited to cases in which it is of some value

to the opposite party ; and that where it is of no value
to the vendor it is not necessary to return it. What
object could there be in returning to a contractor

(1) 7 8. C. R. 631. © (3) 6 Ex. C. R. 39.
(2) 3 Ex. C. R. 873. (4) 28 S. C. R, 425, -
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stamps that were of no value to him, and which ought
at once to be destroyed? Any equity that might be
thought to exist in favour of the company would arise
because, the stamps having been used, the Crown has
had a benefit therefrom ; but as the use of them by the
Crown was the natural consequence of the company’s
deception, it would even in that view of the case be
necessary to consider whether a court of equity would
interfere to save the company from the results of its
wrongful act. '

In the view I take of this case the defendant com-
pany’s claim to an allowance depends in law upon its
right to recover from the Crown the value of the
stamps printed from stone, and delivered to the Crown’'s
officer, and accepted by him, and used in collecting the
revenue. Ihave already mentioned that question, and
have said that [need not now decide it. The reason for
that is that I think there is another and a fatal objec-
tion to its right to recover. It is well settled that a
substantive cause of action cannot be pleaded as a
counter-claim to an information by the Crown, and
that a subject cannot plead a set-off in an action by
the Crown. The Queen v. Whitehead (1); The Queen
v. The Montreal Woollew Mills Co. (2); Chitty’s Prero-
gatives of the Crown (8). If the gist of the present
action were to recover damages for the breach of a
warranty to print from steel plates the stamps in
question—a matter to which I shall have occasion to
refer again—then of course both the question of the
money paid under the contract, and the value of the
stamps delivered under it, would arise under the con-
tract and come in question here, and the court would
have to decide what amount should be allowed for

the stamps accepted and used, against the money paid

(1) 1 Ex. C. R. 135. (2) 4 Ex.C. R. 348.
(3) P. 366
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for them. But in the view which, on consideration, I
take of the case, the stamps printed from stone in the
cases to which the reference is limited, were mnot
delivered under the contract, but outside of it and
against its terms. As I have already stated they were
not the thing bargained for; not even that thing with
some defect warranted against, or lacking some quality
stipulated for. So it seems to me that in law the
defendant’s right to an allowance depends upon its

~ right to set off against the price of the stamps the

value thereof, ascertained, as they have no commercial
value, by reference to the ¢ost of production. And no
such right of set-off exists. It is a claim for which, if
the Crown stood on its strict right, the company would
have to bring its action against the Crown after having
obtained a fiat for a petition of right, or a reference
from the Head cf the proper department.

On the hearing I expressed the view that the Govern-

ment having taken the stamps printed from stone and
used them, the comprny ought to be allowed for them
what they were worth, but that it ought not to be
allowed to retain the money paid for them in the
belief that they were printed from steel plates. Taking
the word * worth ” to mean the fair cost of production;,
counsel for the Crown concur in that expression of
opinion ; and the Crown is willing and agrees that in
the exercise’ of an equitable jurisdiction the court
should ascertain and allow, in reduction of the amount
that otherwise it would be entitled to recover, such

fair cost ol production without any profit to the

company. -So- to that extent it is- not necessary to
determine whether the opinion expressed was well
founded or not. If it were necessary to determine
that question I should not, I fear, after having an
opportunity for further considering the question, be
able to maintain the opinion as applied to the present
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1901  case. But on the other hand, it is clear that the
TeE Kine Stamps in question served the purpose for which those
TZ'E contracted for were intended. No special damages
Alirgggiv have been proved, and it is hardly suggested that any
Bank Nore could have occurred. The Crowmn, and through it,
CoMPANY. the public, have had the benefit of the company’s
Remsons  INONEY, labour and materials in the production of the
Judgment. gtamps, and no one can, I am sure, with reason be dis-

satisfied if the company is allowed the fair cost of pro-
ducing such stamps. Not that the stamps so pro-
duced without authority were of value in themselves,
or of value to the company, but because they have
been of use to the Crown and public. But if an
allowance is made to the company, not because it is
in this proceeding entitled to it as a matter of law,
but because the Crown consents, then the rule that
the Orown proposes for ascertaining such allowance
must of course be followed. If the company objects
to that rule, then either the judgment should be
entered for the full amount paid for the stamps in
question, leaving the company to assert its rights in a
cross-action against the Crown, or its right, if it have
one, to sue for the difference between such allowance
and a fair price for such stamps, should be expressly
reserved.

In an ordinary action between subject and subject
for a breach of warranty I should not have any
difficulty in accepting the rule for the measure of
damages proposed for my guidance by Mr. Hogg and
Mr. Casgrain, namely, the difference between the
value of the thing received and the value of such an
article if it had been as represented to be. But here
the stamps in themselves, as has been said, have no
value. In the hands of the contractor, without the
authority of the Crown to print them, they are worth-
less. If the Crown would buy them they would of




VOL. VIL] '~ EXCHEQUER COURT REPORTS.

course be worth what it would be willing to pay for
them. But the Crown was not in this case bound to
take them wunder the contract. and it need not buy
them unless it chose to do so. It did not in fact buy
them, for it is clear from the evidence of Mr. Miall, the
Deputy Minister of the Department of Inland Revenue,
that he thought the stamps were delivered under the
contract and that they were printed from steel plates
In another sense one might say that the stamps were
worth what it cost to produce‘them, adding a fair
profit thereon to the person who engraved and printed

them. But‘then in such a case the person who pro--

duced them ought to have a right to do so, and that is
something which without the authority of the Crown
no one has a right to do. Revenue stamps are-not

things which anyone may print and sell. Another

view of the measure of damages that suggests itself is
what the company gained by-delivering stamps printed

from stone for stamps that ought to have been printed’
from steel. Tt is easy to see that it gained the differ-

ence in the cost in producing them in the one way and

in the other; and a case mlght be suggested in Whlch‘
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such a rule Would do justice.” ‘In the present case it

would have the merit of preventing the defendant

company from making any gain by the substitution of

- one kind of stamps for the other, and on the other hand.

it would leave it with such gain or loss as it would
.otherwise have made out of the contract if that had
been adhered to. But the defendant’s gain is not
always, perhaps not usually, the same as the plaintiffs

loss, and, in general, damages must be assessed with

reference to the latters loss, and not to the former s

gain.

The.ehquxry and the questmn submxlted by the'}

referee is, as  has been observed 11m1ted to cases in
which stamps: prlnted from-ston'e were dellvered under
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1901 contracts by which stamps printed from steel plates
Tar Kive Were stipulated for. I have no reason to suppose that
T:fm these contracts at the prices fixed were onerous and
Brimise  that the company in what was done desired to escape
ﬁﬁfﬁgfm from them., The reason suggested by the President of
CoMPANY. the company is, if I understand him, that the stamps
Bensons  Were printed from stone to expedite the work when
Judgment. the demand was pressing. But thal reason does not
appear to me to be an adequate reason. I cannot con-
ceive of anyone in his senses doing what was done
here and taking the risks that were taken, except for
some object that moved him strongly. I think it more
probable that what the company did was done to make
larger gains than would otherwise have been possible.
But one sees how in a case of this kind if the law
would permit a contractor failing to collect or retain
the contract price, to recover on the quantum meruit, a
fair price including a fair profit, he could by the very
excellence of the imitation or reproduction sccure
acceptance by the Crown’s officer, and in that way
turn an onerous contract into a beneficial one greatly
to his advantage. And it makes no difference whether
the substitution of one class of stamps for the other
should be made to escape a loss or to make a greater
gain. But it is clear, I think, that the Crown would
not be bound by the acceptance of its officer, and
whether in accepting them he knew or did not know
how they were produced would be immaterial. In
neither case could any reqﬁest or authority for the pro-
duction and delivery of the stamps be implied against

the Crown.

And even if the information in this case were
thought, in substance, to be an action on a warranty
to print the stamps from steel plates, no court would,
I think, make any greater allowance to the company
than that which the Crown offers to submit to, unless




VOL. VII.] EXCHEQUER COURT REPORTS. ' 141

it were bound to do so by some rule of law from which 1901
there was no way of escape. The ground urged in Taz Kma
this case for adopting by reason of the conduct of the .
comnpany a rule differing from the ordinary rule in such Bamsn
AMERICAN
cases, is variously stated. It is said that it is against Bang Nore
equity that a wrong-doer should profit by his own CoMPANT.
wrong ; that a court of equity will never assist him in Reasons
effectuating his wrongful purpose; that it will not ¥=*sme=®
interfere to save him from the just consequences of his
own misconduct, and that the rules of equity should
prevail. But these are considerations that affect prob-
ably the company's right to retain or recover any-
thing, and mnot its right to retain or recover a fair
priceincluding a fair profit if otherwise it were entitled
to be compensated for the stamps in controversy. But '
the question is one that need not be now decided
The rule proposed by counsel for the Crown does jus-
tice, I think, in the present case, and I am satisfied
with it, not because I am convinced that it could be
accepted as a good general rule in cases in which the
defendant was entitled to recover, or set up in reduc-
tion of the amount for which otherwise there wonld
be judgment, the value of the thing delivered, but be-
-cause I am of opinion that in this proceeding the com-
pany defendant is not in a position to insist upon any
allowance or set-off, and that it must accept that which
the Crown offers or none.
The direction to the learned referee will be that he
ascertain and report, as directed, the cases in which
under the séveral contracts mentioned in the informa-
tion filed herein, printing from steel plates was called
for and in which the work supplied by the defendant
company was done by transfer to stone; also the
~amounts paid by the Crown under the contracts to the
compﬁmy in respect of such work ; and also the fair cost
of production of such work. I use the word “ work”
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1901  as it was used in the order of reference; but I under-
Tas Kive Stand that there is no question except as to certain

T;E revenue stamps printed from stone that ought under
Britise the said contracts to have been printed from steel

AMERICAN )
Bank Nomr Plates.
Comraxy.  Perhaps I should add that the fair cost of production

Beasons 5 not necessarily the cost to the defendant company
Judgment. or {o any particular person; but the fair cost to a com-
petent person with the necessary capital, skill, means
and appliances for producing such stamps. The cost
to the defendant company would of course be evidence,
and in this case possibly satisfactory, though not con-
clusive evidence, of the fair cost of production.

As the contracts are not all in the same terms, and,
as already mentioned, the questions arising upon such
differences are still open, and may come up for deter-
mination on the motion for judgment, it would be
well, I think, for the learned referee to distinguish
between the cases arising under the different contracts.

As some time may elapse before this case comes on
for judgment on motion therefor, the right of either
party to appeal from any direction or decision now
given, as well as from the order of reference made at
the hearing, will be extended to the expiry of thirty.
days from the day on which final judgment may be

pronounced.

Judgment accordingly.
Solicitors for plaintiff: Chrysler & Bethune.
Solicitors for defendant: O Connor, Hoge & Magee.
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ADMIRALTY DISTRICT OF BRITISH COLUMBIA.

J.J.SMITH AND OTHERS, OWNERS

OF THE AMERICAN BARQUE ABBEY ; PLAINTIFFS;
PALMER 23R EVJEVEONETI N & 5 L YERSEN S0 RDS

.AGAINSTF
THE SHIP “ EMPRESS OF JAPAN.”

Maritime law-~—Collision—Quvertaken vessel.

A collision occurred between & sailing vessel and a steamship in the

open sea at night, At the time of the collision the sailing vessel
was close-hauled on the starboard tack and was proceeding within
six to seven points of the wind, the direction of the wind being
north-east true. The course of the steamship when the ships
first sighted each other was mnorth 72 degrees west true, and her
speed about 14 knots. The weather was comparatively clear,
with the moon nearly full, but obscured by passing clouds. The
sailing vessel was showing her regulation side lights, but no stern
light.

Held, following Inchmaree Steamship Company v. The Astrid (6 Ex.

C. R. 178, 218), that the steamship was an overtaking ship within
the meaning of Art. 24 of the Rules for Preventing Collisions at
Sea, and as such was obliged to keep clear of the overtaken
vessel. The Main (11 P. D. 130) distinguished.

THIS was an action arising out of a collision on the
high seas.

The case was heard before Mr. Justice Martin,

Deputy Local Judge for the British Columbia Admi-

ralty District, on the 11th, 12th, 13th and 15th days
- of April, 1901; Lieut. M. L. Hulton, R.N., and Lieut.

J. D. D. Stewart, RN, sitting as Nautical Assessors.

The facts of the case are stated in the reasons for

judgment.
10
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W. J. Tagylor, K.C. for the plaintiffs. He cited
Stoomvaart Maatschappy Nederland v. P. & O. Naviga-
tion Co. (1) ; The Barque Bougainville (2).

H. D. Helmcken, K.C., E. P. Dgvis, K.C. and A. P.
Luzton for the ship, contended that any breach of any
of the regulations puts a ship in fault, and it is abso-
lIutely immaterial how much in fault the other ship
is ; it is also absolutely immaterial whether that breach
of the regulations contributed to the collision or not.
They cited The Khedive (3); Tuff v. Warman (4); The
Fenham (5) ; The Main (6).

The Hibernia (7); Fanny M. Carvell (8). There
was contributory negligence, see The Tasmania (9). '

That the ship was an overtaking one, see The Main
(L0); The Seaton (11); The Imbro (12); The Gannet (13).

As to a party being bound by preliminary acts, see
The Inflexible (14); The Vortigern (15); The Godiva (16).

As to infringment of a regulation, see The Arratoon
Apcar {1%7) ; Sans Pareil (18).

W. J. Taglor K.C., in reply: Where there is a differ-
ence between local and international rules in case of
a foreign ship, the rule of the international law will
prevail in favour of the foreign ship in lacal forum.
The Eclipse and Saxonia (19); The Englishman (20).

MarmiN, D. L. J. now (April 19th, 1901), delivered
judgment.

(1) 5 App. Ca. 878. (10) 11 P. D. 132.

(2) L. R. 5 P. C. 316 (11) 9P.D. 1.

(3) 5 App. Ca. 876. (12) 14 P. D. 73.

(4) 2 C. B. N. S.740; 5C. B, (13) [1900] A. C. at p. 238,
N, 8. 673. (14) Swab. 200,

(6) L. R. 3 P, C. 212, (15) Swab. 518.

(6) 11 P. D. 132. (16) 11 P. D. 20.

(7) 2 Asp. 454. (17} 15 Ap. Ca. at p. 41.

(8) L. R, 4 A. & E. 417. (18) 16 T. L. R. 390,

(9) 14 P. D. 563. (19) 31 L. J. Ad. N. S. 201.

(20) 3 P, D. 18,
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From the evidence I find the followmg to be the'

material facts of this case.

A few minutes after three o'clock on the morning of
the 6th of November, 1900, a collision occurred, some
ten miles from Cape Beale, between the barque Abbey
Palmer and the steamship Empress of Japan. At that
time the barque’s course was close-hauled on the star-
board tack sailing within six to seven points of the
wind, and the direction of the wind was east north-
east true. The course of the steamship when the
ships first sighted each other was north 72° west true,
ard her speed about fourteen knots. The weather
was comparatively clear, moon nearly full, but
obscured by passing clouds. It is admitted that the
barque was showing her side lights according to the
regulations. But it is contended that she was an
overtaken vessel, and consequently should have shown
from her stern a white or flare-up light, as required by
Article 10 ; and on the assumption that it was the duty
of the barque to show a stern light (which admittedly
she did not), it was strongly urged that the barque,
by reason of that breach of the regulations, could not
in any event recover. The Khedive (1); The Main (2).

The question as to what an overtaken ship is recently
came before this court in the case of The Inchmaree
Steamship Co. v. The Astrid (3); and the definition of
Lord Esher in the Franconia (4) approved of, which
definition has been adopted in terms in Article 24 :

“ Art. 24, Notwithstanding anything contained in

“ these rules, every vessel overtaking any other, shall
“ keep out of the way of the overtaken vessel.
“ Every vessel coming up with another vessel from

“ any direction more than two points abaft her beam,

(1) 5 App. Cas, 8786, (3) 8 Ex. C. R, 178; and in
(2) 11 P, D. 132, . appeal, 6 Ex. 218,
. (4)2P. D, 8.

10%
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1901  “4.e. in such a position, in reference to the vessel

Suirr ‘' which she is overtaking, that at night she would be
Tae sae | ORable to see either of that vessel’s side-lights, shall

Eupress “ be deemed to be an overtaking vessel, and no subse-
OF JAPAN. quent alteration of the bearing between the two

Bepment  « vessels shall make the overtaking vessel a crossing
Fudgment « vessel within the meaning of these rules, or relieve
“ her of the duty of keeping clear of the overtaken
“ vessel until she is finally past and clear.”

“ As by day the overtaking vessel cannot always
“ know with certainty whether she is forward of or
“ gbaft this direction from the other vessel, she should,
“ if in doubt, assume that she is an overtaking vessel
*“ and keep out of the way.”

- Under this rule Imust be satisfied that the Empress of
Japan was in such a position in reference to the barque
that the former was unable to see either of the sidelights
of the latter. The barque kept her course, as was her
duty (Brine v. The Tiber (1) ; and so far from being
gatisfied that the steamer could not have seen either of
the barque’s side lights, I am convinced that the green
light of the barque should have been visible to the
Empress of Japan.

My attention has been called to what Lord Esher
says in The Main (2): ** We must lay down that where
“ the leading ship has the opportunity of seeing where
“ the other ship is, and ought to see that the hinder-
“ most vessel is going faster than she is, and is
“ approaching from any direction in such a position
“ that she {the hindermost ship) cannot see her lights,
“ the obligation arises to show a stern light” All T
can say is that the facts herein do not bring this case
within that language, despite the ingenious and able
argument of the defendant’s counsel. I may add, asa
matter of precaution, in case it might be considered

(1) 6 Ex. C, R. at p. 410 ; Article21, (2) 11 P. D. p. 132.
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that the question of overtaken ship or not is one on
which the views of the assessors should be stated, that
they are of the same opinion as myself.
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I am advised by the assessors that as a question of EuPrEss

good seamanship there was no manceuvre which the
barque should or could have executed to avoid the
collision. ‘ '

Under such circumstances it was the duty of the
steamer to conform to the following articles:

“ Art. 20. When a steam vessel and a sailing vessel
“ are proceeding in such directions as to involve risk
“ of collision, the steam vessel shall keep out of the

“ way of the sailing vessel.”

“ Art. 22. Every vessel which is directed by these
“ rules to keep out of the way of another vessel shall,
“ if the circumstances of the case admit, avoid crossing
“ ahead of the other.”

“ Art. 23. Every steam vessel which is dlrected by
“these rules to keep out ol the way of another vessel
“ shall, on approaching her if necessary, slacken her

“ speed or stop or reverse’

But instead of so doing, a grave error in judgment
was made by those in command of the steamer, and I
am advised by the assessors that it was a wrong
manceuvre on the part of the second officer to port his
helm and seek to cross ahead of the barque ; and assum-
ing that he saw no lights he should have eased his
speed to ascertain the nature of the object seen, and

OF J APAN,

Reasons
for
Judgment.

after having sighted the green light he ought then to .

have starboarded his helm, and if necessary reversed
the port screw, and so passed under the barque’s
‘stern.

Further, assuming that the captain had only a
minute in which to act after he came on the bridge,
the risk of collision might even then have been very
considerably diminished, if not avoided, had he
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1801 reversed both engines instead of the starboard one

A e 74

SMITH 011]Y-

Tnmvémp I may say that the advice of the assessors above

Eurress given coincide with my own opinion of the matter.

OF JAAN. ” Much was said, naturally, as to the look-out kept on
Betor" the Empress of Japan, and it is impossible, in my
Judgment.

——  Opinion, to come to any other conclusion than that
it was very far from being of that vigilant character
one would expect to find on such a vessel. The
evidence of Daly has been specially attacked, but at
least the defendants cannot quarrel with his statement
on his examination de bene esse at the time when he
was their own witness, and his evidence then was
that he sighted and reported the barque when she was
about three and a quarter miles off.

I feel bound to say that so far as the captain and
second and fourth officers of the Empress of Japan are
concerned, their lack of exact knowledge in regard to
the handling of their ship came as a surprise to the
court, nor did their evidence as a whole in other
respects impress us favourably, particularly that of the
captain and second officer Davidson. The impression
left on my mind is that something which would throw
more light on this accident has not been forthcoming.

No useful object would be accomplished by here
analysing the various more or less conflicting state-
ments of number of witnesses, and I shall content
myself with saying that I find no difficulty in accept-

. ing the barque’s account of the cause of the collision
as being straightforward and consistent, regarding
that of the steamer as lacking those elements which
carry convietion. |

Taking the evidence as a whole I find that the
barque was in no way to blame, and -1 attribute the
cause of the accident to the lack of a proper look-
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out on the Empress of Japan, and to her executing the 1901

et

wrong manceuvre above mentioned. SmITH
It follows that judgment should be entered up in "

favour of the plaintiffs with costs, and the counter- -EnflTPnEss
claim dismissed with costs. There will be a reference o

Reasons

to the registrar, assisted by merchants, to assess e
: ' Judgment.
damages. —

‘ 'Judgmem accordingly.
* Solicitors for plaintiffs: Eberts & Taylor.

 Solicitors for ship: Drake, Jackson and Helmcken.
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IN THE MATTER OF THE PETITION OF RIGHT OF

THE HAMBURG AMERICAN .
PACKET COMPANY et al......... } SUPPLIANTS ;

AND

HIS MAJESTY THE KING..............RESPONDENT,

Accident on a public work— Non-repair—Money voted by Parliament—
Discretion of Minister—Jurisdiction of court—Improvement of navi-
gation.,

There is no law in Canada under which the Crown is liable in damages
for the mere non-repair of a public work, or for failure to use
in its repair money voted by Parliament for the purposes of such
public work.

2. In such case whether the repair should be made or the money
expended is within the discretion of the Governor in Council or
of the Minister of the Crown under whose charge the work is;
and for the exercise of that discretion he and they are responsible
to Parliament alone, and such discretion cannot be reviewed by
the courts,

Semble :—Although the channel of a river may be considered a public
work under the management, charge and direction of the Minister
of Public Works during the time that he is engaged in improving
the navigation of such channel under the authority of section 7
of The Public Works Act (R, S. C. ¢ 36), it does not follow that
once the Minister has expended public money for such purpose
the Crown is for all time bound to keep such channel clear and
safe for navigation, or that for any failure to do so it must answer
in damages.

PETITION OF RIGHT to recover damages for injuries
to the steamship Arabia alleged to have been received in
a certain part of the channel of the River St. Lawrence.

The facts of the case are stated in the reasons for
judgment.

C. Robinson, K.C., W. B. Raymond and Leighton
McCarthy for the suppliants;
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The Solicitor General of Canada, N. W, Trenholme,
K.C. and J. E. O'Meara for the respondent.

March 20th, 21st and 22nd, 1901.
This case came on for trial at Montreal.
April 80th and May 1st, 1901.
The case now came on for argument at Ottawa.

C. Robinson K.C. argued as follows: With regard
to the liability of the Crown it is said to depend
in such a case as this wholly upon the statute
of 188%7, 50 & 51 Vict.,, ch. 16, sec. 16. That is
a section the provisions of which your lordship has
had to consider in a very large number of cases. - The
cases to which I shall call attention are, first, The
City of Quebec v. The Queen (1),0f which we all know,
and the case of Martial v. The Queen (2) ; but, it seems
to me, that before we proceed to discuss the question
as to the liability, and the guestion of the bearing of
the evidence upon this claim, it is necessary to ascer-
. tain, if we can, exactly what statute is in force.

Your lordship will remember that the case of The
City of Quebec v. The Queen, came up first on demurrer
before your lordship, where the pleadings were defec-
tive, and. the demurrer to the sufficiency of the petition
of right succeeded. Then the pleadings were amended,
and it came up before your lordship for trial, and a
non-suit was granted. Then that was appealed to the
Supreme Court of Canada, and, if I may venture to say
s0, the Tesult there, merely as to those who are seeking
for authority on the question, is unsatisfactory for this
simple reason, that there was a very strong division of

opinion in the court. While the result was that the

petition of right was dismissed, and the suppliant did
not recover compensation, the learned Chief Justice

(1) 3Ex. C.R.164; 248, C.R. (2) 3Ex C. R. 118,
420, E
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delivered a judgment to which I shall have to call
attention, and in which Mr. Justice Fournier con-
curred, in favour of the petitioner, while Tascherean,
Gwynne and King JJ. were all of the contrary opinion,
so that while the petition was dismissed unfortunately
none of the learned judges who formed the majority of
the court allude in any way to the ground taken by
the learned Chief Justice, and do not decide the case
upon any common ground at all. Taschereau J. went
upon the ground that the work in question was not a
public work. Gwynne J. went upon the ground that
the injury suffered, which was there an injury to pro-
perty, was not caused upon the work in question, but
off and away from the same. Your lordship will
remember that there was a landslide, and the injury
was done to property in the street below. Xing J., as
I understand it, agreed with Gwynne J. -but gave no
reasons. Well, these judgments are opposed to the
judgment of your lordship in two respects. viz.: that
I understand your lordship to have thought it was a .
public work, and that your lordship did not agree
with the contention that the injurv must be suffered
upon the work in question. That is a matter which
may come up again. Ifit does I venture to think that
it will be held that it is a very narrow construction to
give to the statute, because it would practically come
to this, that if you have, say an explosion of an engine
due to the negligence of some one in charge of a public
work, and one man is killed on the public work, and
another man across the street is injured, the representa-
tives of the man who is on the property gets compen-
sation, and the man on the other side of the street gets
none. It is not necessary to go further into that ques-
tion, because, of course, it does not arise here, and I do
not know whether the question of whether it is a
public work or not will arise here, although I noticed
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in the pleadings 1t is denied, that this channel is a
public work.

Now, in the first place, a pubho work is anything
under the control of the Dominion Grovernment, that
is a definition given by statute, no matter who it
belongs to so long as it is under their control. As to
the harbour in question, the Government spends
money on it year after year, treating it as a public
work, and whether it is by any arrangement with the
province that this money is expended is not our con-
cern, for I take it that a public work means something
artificially done at the public expense, for a public
object. I suppose that is the intendment of the
statute. That is the general definition of a public
work. I do not understand that there is any objection
to a public work bemg a Well it may be under water
or above water.
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The first question we have to ascertain with regard .

to the liability in this case, is whether a dictum by
your lordship, perhaps more than a dictum, in the
case of McHugh v. The Queen (1) is to be affirmed
or not, and that is, that there can be no such thing as
negligence on the part of the Minister. Perhaps I
ought to say that if your lordship look upon that as a
point upon which you have expressed a decided and
final opinion, of course I have no desire whatever to
spend time in attempting to discuss the question. On

reading the McHugh case, it strikes one that there

were other grounds upon which the case could have
been decided, but it is quite clear your lordship
did not decide upon such grounds. Your lordship
expressed the opinion there was no negligence to
be imputed to any one else, and that the Minister
was not an officer or servant of the Crown to whom
negligence conld be imputed, and these are questions

(1) 6 Ex, C. R. 374,
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which I propose to discuss, but which, it seems to me
right to say, I do not wish to discuss before your
lordship, save subject to your lordship’s approval.

[BY THE COURT: | came to the conclusion in the
McHugh case that for what was alleged there to be
the Minister's neglect, the Crown had not to answer
in this court, although it might have to answer in
Parliament. I never had any reason to change my
mind as to that; but I would be very glad to hear
argument, if you see fit to address argument to me on
that point. I never thought the infention of the
statute was to make the Crown answerable for the
discretion of the Minister as to whether he would or
would not spend money at a given place, a1 d keep a
given work in repair or not.]

Every case depends upon its own circumstances.
What I say is this: That this is a case in which a
navigable channel was opened as a public work by
the Dominion ; the Dominion invited ships to use it.
There was certain work which it was necessary to do
i order that navigation might be made safe; there
was money ready for that purpose, if it had been
thought proper so to use it, and which a regular officer
in charge might have used for the purpose if he had
chosen. If such an officer had been appointed, and
was negligent, and it would have been negligence in
any one else not to sweep that channel and keep it
clear of these obstacles, then I say there is no excuse
here because the Department, instead of appointing a
person who neglected his duty, did not appoint any-
body to perform a necessary duty. I donotgo further
than that.

[BY THE Courtr: Of course one might distinguish
the case of an accident in the chanmnel of the St.
Lawrence from one which happened in a canal, as in
the case of the Acadia (1), by the fact that the Dominion

(1) See McKay'’s Sons v. The Queen 6 Ex, C. R. 1,
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takes a toll in the case of a canal. And with regard
to the Government railways, one at once sees the
reasonableness of the Government being liable in the
same way that a company would be liable, because it
is il a sense a commercial undertaking. I do not
know whether you could say, properly, that the Crown
invites people to use this channel of the St. Lawrence.

They improve it for the purpose of navigation, and it -

is there to use or not to use as they see fit. Of course
the Crown does invite a person to use the canal, it
takes a toll for such use.]

As I understand the law there is practically no dif-
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ference in regard to ‘the taking of a fee. I'think the |

case of Mersey Docks Trustees v. Gibbs (1), says that
practically makes no difference. If thereis the charge
of the work in question, there is the obligation to use
reasonable care. '

Our contention is in the first place that they never’
made the channel of the depth which they asserted it.

to be ; in the next place, that they asserted it to be of a
" depth which it never was. Again, that if it ever
were of that depth, they did not take the precaution
which all the overwhelming mass of testimony says
was necessary to be taken in order to keep it reason-
ably clear of obstacles which nature would bring there
from time to time. In other words, every spring
there was always a probability of obstacles dropping
there and remaining there, and the engineers say that
“in their judgment, for the safety of navigation, it is
necessary to sweep the channel every year. Now,
our contention does not go further than that. The
only point I am trying to direct my attention to now,
is the distinction between a case where the Minister
of the Department is liable because they have taken
"no trouble whatever to have this necessary work per-

« (1) L.R 1H L 93
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formed, and the case where they are liable because
they did not appoint an officer whose duty it was to
do the work. My present coniention is, that if I have
shown that the reason this accident happened was
because the Department, under whose control “and
management this work was, did not appeint any one
to take the necessary care, to do what was necessary
to render it safe, and to prevent accidents and injury
to persons or property, then the Crown is responsible.
You may take, for instance, two public roads within a
quarter of mile of each other. On each there is a
bridge which requires to be kept in repair for safety.
Both are public roads, both are roads kept open for the
use of the public ostensibly. As regards one of the
bridges, the Department of Government charged with
their management appoints a person to see that such
bridge is kept safe. He neglects his duty. A man is
injured there, and he gets compensation. In the case
of the other bridge they appoint nobody. A man is
injured there, and he gets no compensation. Now,
how can one recouncile the two propositions ?

[By THE CourT: Thatisan argument to be addressed
to the law-making power. If the law is that no action
will lie, and then Parliament comes and says an action
will lie in a given case, you cannot ask the court
to add to that and to do what Parliament has left
undone.]

But if what is said to be the law leads to an incon-
sistent and unjust result, such a result must be pre-
sumed not to have been intended. I quite agree that,
if it had been provided that the Department should not
be liable unless they have appointed some one to
do the duty, and he has neglected it, or that there
should be no responsibility for any omission on the part
of the Department, or Minister, then it could not be
gaid that such an enactment would lead to unreason-
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able results. But, there is no stronger argument, as
your lordship is aware, for benign interpretation,
where construction is doubtful, than to show that a
harsh interpretation leadé'to results that in all proba-
bility were never intended, because reason and justice
are opposed to it.

A good deal of the reasoning for-the narrow con-
struction as it presents‘itself to my mind—though I
cannot say to what extent it was the reasoning which
operated upon your lordship’s mind, but a good deal
of the reasoning seems to be founded upon the apparent
limitation of liability in sec. 16, sub-sec (¢} of The
Exchequer Court Act.

Now I understand the argument shortly to be, that
a Minister is not an “officer or servant” of the

Crown. It is said that unless you have an officer or

servant of the Crown who, acting within the scope
of his duties, neglected to do something, you cannot
recover under the Act. Well, whether, as a matter of
fact, those words : “ resulting from the negligence of
any officer or servant of the Crown while acting within
the scope of his duties or employment,” are surplusage
altogether, and really mean nothing, but are merely a
sort of extended statement of the law as it stands, and
would stand without them, may be a matter for argu-
ment. But, what I submit is, that according to the
judgment of the learned Chief Justice, in the Quebec
case (1), which I venture to think requires the most
careful consideration, the provisions of the enactment
-in question are wide enough to include all actions of
tort, whether arising from the negligence of some par-
ticular person or officer, or arising from negligence
generally.

|BY THE CouURT : It would not make any difference
whether it was a public work, in the view the learned

(1) 24 8. C. R. 420,
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Chief Justice took. It would seem that Mr. Justice
Taschereau did not agree with the Chief Justice’s view
of the law.]

I see no reason to think that Taschereau J. agreed
with Gwynne J.'s view of the law. The Chief Justice
certainly decided that the facts of the Quebec casc did
not come within section 16 (c), but that it did come
within section 16 (d).

Then, I understand his lordship to have decided,
what is perhaps more important, that it is by no means
the law that the statute now is the only statute giving
your lordship jurisdiction. The Chief Justice was
very distinct and decided in his view that the old Act
respecting the Official Arbitrators (1) is still in force;
and that the jurisdiction which existed in the Official
Arbitrators before the statute of 1887 is transferred to
your lordship. In other words, that wherever there
would have been a case which could be referred to the
Official Arbitrators under the Act respecting the Official
Arbitrators that same case can now be referred to the
Exchequer Court, and that wherever the Official Arbi-
trators could have decided in favour of the petitioner,
or suppliant, this court can now decide.

Now the Act respecting the Official Arbitrators was
repealed by 50-51 Vict. c¢. 16 (The Ezchequer Court
Act), but the learned Chief Justice says that section
6 of the former Act still exists for the purpose of the
jurisdiction of this court.

[BY THE CouRT.—There is a clause in The Ewche-
quer Court Act respecting the continunance of the juris-
diction exercised by the Official Arbitrators.]

Yes, section 58.

[BY THE CoUurT: That is not a saving clause of the
statites that are repealed.]

(1) R. 8. C. ch. 40, sec. 6.
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The learned Chief Justice thinks it is. R. 8. C. 1801
c. 40, sec. 6, enacts that “every claim against the Tare
Crown arising out of any death or injury to the FIAMBORG
person or to property on any  public work” may PAckEr

be referred to the Official Arbitrators. There is COM,I;,AM

nothing there about negligence, nothing about a ser- THE Kixa

vant or officer of the Crown acting within the scope Azgnment

of his duty. Now let me see if I am not quite right —

in saying that that section is still in force. Taking

up the learned Chief Justice's judgment in the Quebec

case, in 24 Supreme Court Reports, I read at page 480:
“Section 6 of The Revised Statutes of Canada,

“ chapter 40, before set forth, gives in the most

- “ explicit terms a remedy to be attained by means

“ of the administrative procedure thereby prescribed,

“ for any direct or consequential damage to property

“ arising from or connected with the construction,

‘ repair, maintenance or working of any public work

* or arising out of anything done by the Government

“of Canada. If this enactment, or that particular

“ portion of it to which I have just referred, still

“* remains in force, it is clear that there is an existing

“ law of Canada which authorizes the claim against

* the Crown made by the suppliant in this petition of

“ right. I now proceed to show how this section 6, of

“ chapter 40 is kept alive, notwithstanding the express

‘“repeal of the whole chapter 40 by section 58 of

“ 50 & 51 Vict,, ch. 16. In the beginning of section

“ 581t is provided that the Acts and parts of Acts men-

“ tioned in schedule B to the Act are hereby repealed,

“ and in the schedule this chapter 40 is specified as

“ wholly repealed ; such repeal is, however, expressly

‘““made subject to the Inferpretation Act. By the

“ subsequent part of section 58 it is declared that

“ wherever in any Act of Parliament it is' provided .

“that any matter may be referred to *‘the.Official

II
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1901 ¢« Arbitrators” or “that when any powers shall be
Tme * vested in or duty shall be performed by such arbitra-
Eﬁ;‘nﬁgﬁg “ tors” such matters shall be referred to the Exchequer
CE’;C;K&TY “* Court, and such powers shall be vested in and duties
. ‘ performed by that court, and that wherever the
Tae Kme. « gxpression  Official Arbitrators” occurs in any such
Argumens ‘¢ Act jt shall be construed as meaning the Exchequer
“ Court. It follows from this that claims provided
“ for by section 6 of The Revised Statutes, chapter 40,
“ which by that Act were to be referred to the arbi-
“ trators, are now, under this Act 50 & 51 Vict., ch. 16,
“ to be referred to the Exchequer Court, which neces-
* sarily implies that all such claims against the Crown
“ are saved from the repeal and are therefore matters
“in which parties are for the future to be entitled to
“ a remedy by the judicial procedure of the Exchequer

“ Court.”

Now, I do not know how you are to get anything
plainer than that. That is the clearest expression of
opinion that section 6 of R 8. C. c. 40, remains in
force, and that the jurisdiction conferred by it upon
the Official Arbitrators has been transferred to and is
to be exercised by this court. His lordship proceeds
“to say :

“ According to the section just quoted from, the
“ matters so saved from the repeal of chapter 40, are
“ to be referred to the Exchequer Court; from this, if
“ it stood alone, it would follow that the jurisdiction
“ ofthe Exchequer Court in such cases, could only be
“ exercised mpon a reference by a Minister.” And
then he goes on to show that the same jurisdiction
‘can be exercised by this court on a fiat for a petition
of right: “The case made by the petition of right
“ must then, for the foregoing reasons, be considered a
“ claim against the Crown under sec. (d) of section 16
“ of The Exchequer Court Amendment Act arising under
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‘ that particular law of Canada which is embodied in
“ the reinstated section 6 of the repealed Act, Revised
“ Statutes, chapter 40. The claim is one Wlthm the
“ purview of that section, in as much as the suppha.nt
- complains of, and claims damages for, a direct, and
“ also a consequential, injury to his property.”

Now, I do not understand how you are to frame a
plainer declaration of opinion on the part of the learned
“Chief Justice than we find there on these two questions.

First, that this is a case not within subsection (c)
~ but within subsection (d) of The Exchequer Court Act.
Next, that it is a case which comes within section 6 of
‘R. 8. C. c. 40, which is alive and in force for the pur-
poses of the jurisdiction of this court.

Then, I proceed to treat this case entirely as if
it came within that section, and this. subsection (d)
of The Exchequer Court Act.: If it does, whatever
effect may be given to the words ‘* resulting from the
negligence of any officer or servant of the Crown,
while acting within the scope of his duties or employ-
ment,” in subsection (¢) of the last mentioned Act is
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--eliminated, because it is unnecessary to invoke that

-provision. .

In the Quebec case (1) which came up before your
lordship, your lordship said that if there is anything
in section. 16 which differs from the previous juris-
diction, in your view it is rather a limitgtion {(which
‘perhaps would have been implied in section 6 of The
Official A~bitrators Act (2)) upon the - previous juris-
diction. ' I do not admit it for a moment, but I see the
-force of the objection, that when you say there shall be
a claim against the Crown for any injury to person or
property upon any public work, why of course that
does not mean any injury to any person or property
whenever it is suffered on any public work irrespective

(1) 3 Ex. C. R. 164. (2) R. 8. C. c. 40.
1134
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of the cause. I cannot go on a public work, injure
myself, by my own fault, and say the Crown is liable.
It must be an injury to person or property suffered on
a public work without the fault of the suppliant or
complainant ; but it relieves us from the particular
implicalion to which a good deal of force seems to
have been given of an intention on the part of the
legislature that the suppliant must point out some
person within the scope of whose duties this particular
thing came. We are relieved of that.

Beyond question here we have suffered an injury to
our property upon a public work. The injury is
within those words, beyond all doubt or question.
But then it is said we cannot recover, because we
have to prove the negligence of some officer whose
duty it was to do this thing, the neglect of which we
complain, and we cannot recover for the negligence of
the Department or any one connected with the Depart-
ment, apart from the officer I speak of ~ Now, if that
is so, it must be because of some particular immunity
attaching to the position of the Minister of the Crown
which takes him out of the words of the statute:
“ An officer or servant of the Crown;” and which, not-
withstanding the express words of the statute, shows
that any omission or ncglect on his part can never
have been intended to be included. Referring to the
McHugh case (1), there are two cases cited there to
show that the Minister is not to be responsible under
this section. One of them in the McBeath case (2),
and the other is Gidley v. Lord Palmerston (3), both of
them cases in which it was sought to make a Minister
personally responsible.

(1) 6 Ex. C. R. 374. (2) McBeath v. Haldimund, 1 T.
R
(3) 3 Br. & B. at p. 286,
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- We are not seeking to do thas. We are simply say-

ing he is an officer or servant of the Crown for whose

neglect the Crown, by this statute, has consented to
be responsible. McBeath v. Haldimund, turned mpon
the law of agency. That was a case in which the
Governor of a colony was sued for supplies furnished,
rand practically the case went off on the ground of
agency ; because they said people who dealt with per-
sons in the position of Governor of a colony know
perfectly well he is not acting on his own behalf, or in
his personal capacity. The ordinary transaction by a
public officer of that description is always assumed to
be entered into by him in his official capacity. GiZley
v. Lord Palmerston was a case in which a clerk iil the
War Office sought to recover from Lord Palmerston
certain arrears of pension which he said Was paid into
Loxd 'Pa.]merstons hands, and which it was claimed
he shonld pay him ; but it was decided that Lord
Palmerston had no personal respons:b:hty in the
matter. '

Then it was argued for the Crown in the McHugh

cage that section 27 of The Public Works Act renders
an officer of that description crlmlnally liable for
injury to person or property on a public work through
‘his negligence. But that has nothing whatever to do
* with the civil remedy against the Crown. The statute
only makes criminally liable, as you would expect
any statute to do, some officer of the Crown to whom a
particular dujy is assigned in writing by the Depart-
~ ment, and who neglects that duty.

It was also argued for the Crown in the McHugh
uase that section 4 of The Public Works Act (1) makes
the Deputy the chief officer of the Department ; that in
The Revised Statutes of Canada,-c. 4, the-ministers.of the

163

1901
Tar
HaMBURG
AMERICAN
PACkET
Courany
.o, ,
Tag Kixg.

Arg-:unent
of Connsel.

Crown are styled “ public functionaries.” But there is -

(1) R. S.C: ¢ 36.
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nothing in the enactments to prevent the liability of
the Crown arising upon the action or inaction of one
of its ministers. On the contrary there is much to
support the view we are putting forward. The Public
Works Act (1) says, ¢nter alia, that the minister shall
have the management, charge and direction of work for
improving the navigation of any water. Therefore
the statute imposes upon him, or empowers him at all
events to manage, to take charge of, and direct this
work. But the statute goes further. Section 9 says
“that the minister shall direct the construction,
maintenance and repair of all harbours, roads and
other public works maintained at the- expense of
Canada, and which are by this Act, or are hereafter
placed under his management and control.”

If that had been the chief engineer for example, I
suppose nobody would have contended for an instant,
that when the chief engineer was directed by statute
to maintain a public work, 'and to have the charge and
direction of it, that he was not a person upon whom
the duty was expressly cast by statute of doing what
was necessary tomaintain it. But, they say, although
the minister is expressly named, and although the
minister is expressly directed to maintain this public
work, nevertheless he can do it or not as he pleases;
and for any injury suffered by his want of taking the
necessary steps to maintain it, there is no compensa-
tion. I quite understand the exemption of the minis-
ter of the Crown from any personal responsibility.
That is another thing. But, why when the Crown:
consents to be responsible for the neglect of one of
its ¢ officers or servants,” why it should be said that
the minister is not included, it is difficult to imagine, .
uniess it were by reason of some constitutional prin-
ciple, and there is none. The essential distinction

(1) See. 7.
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between the law of England, and the law of continen-

tal countries on the subject is this, that there is for.

instance, in France what is called the “droit admi-
nistratif” which applies to all persons in the public
employment. You cannot sue Government. officials
in the ordinary courts of the country, but they have
certain tribunals which are called administrative
tribunals, constituted for the express purposé of settling
their liability, where any claim is made against them ;
and as Mr. Dicey points out, while such a law would
never be permitted in England for a moment, it never-

theless has its advantages, and he gives an example of

where a person in a public office committed what in
France would have been a very fatal error, and would
have involved very serious punishment, but which in
England there was no common law applying to, and
they had to pass a statute covering it (1).

If this were a case between subject and subject, the
liability of the respondent would be undoubted. In
such a case all that you have to do is to show ‘tha.t‘

you are injured upon the work, that there was no.

proper precaution taken to protect you from injury.
As to who should have been appointed to take the
precaution, as to whether anybody was appointed or
not, is & matter of ntter indifference.

Then I want to call your lordship's. attention to

other legislation and other decisions in point. The
Queen v. Williams (2). The issue there was left to
the jury. Was Her Majesty's said executives aware
of the existence of danger? Did Her Majesty’s said
executive neglect ? and so on. There seems to be no
shrinking there from saying Her Majesty’s Executive
Government was capable of negligence. Could it be
said that the Executive Government did not. include

(1) Anson’s Law of the Constitution (The CroWﬁ) 2nd ed. p. 43,
(2) 9 App. Cas. 418,

<
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a Minister ? Their Lordships of the Privy Council
did not seem to think that thers was any incongruity
in saying there was negligence in the case.

I look upon the Williams case (1) as very like this,
The Privy Council did not seem to see the slightest
incongruity in asserting that the Exzecutive Govern-
ment was liable for negligence, and they have asserted,
in the strongest language, their sense of the propriety
of making them responsible. They say, instead of
there being any presumption under the statute in
question that it was not intended to make them respon-
sible, just to the same extent as individuals, the pre-
sumption is very much the reverse. See also Farnrell -
v Bowman (2).

Then there is the point arising under the Act 45 Vict.
c. 45. Now, the Port Warden is a Dominion officer,
he is appointed by order in council, on the recommen-
dation of the Board of Trade, after an examination.
One of his duties is that he shall not allow any
vessel to clear, unless under certain circumstances.
Sec. 16 of that Act prohibits any vessel from obtaining
clearance from the Custom-House, until she has a
certificate from the Port Warden. That is to say, no
vessel on her outward voyage is allowed to get the
necessary clearance unless she is examined, and if she
is found unfit he is to state in what particular, and on
what condition only she will be deemed in a fit state
to leave, and shall notify the master not to leave the
port, and so on. “lhen, certain rules have been made
under that for his guidance, which are to be found in
the statute 59 Vict. ch. 96, The 15th and 16th rules
bear upon this question. The Port Warden is to
examine and see whether the vessel is drawing too
much water to make it safe for her to proceed om her
voyage. He does that upon the faith of a gauge, as it

(1) 9 App. Cas. 418, (2) 12 App. Cas. 643,
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is called, which is'kept at Sorel,under the supervision

of the superintendent of dredging on this channel,

and relying upon that the Port Warden is induced

to think there is 27°6 of clear water, and he says youl

can safely go.

Now, how can you say in face of that we are not
invited by the Government to use this channel ? The
Government say: “ You cannot use it until we give you
leave and we have given you leave. We will appoint.
an officer, and prevent your using this channel except
under the authority of our certificate that it is safe.

Our officer gives that certificate to you, you telling us-

yvou want to use it.”” Is it possible to say that the
channel is not held out by the Government for use by
vessels proceeding to sea? Supposing there is a
boulder, or a vessel had been sunk there a week before,
and the Government had knowledge of it, and had
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said, we do not care-to remove that, but their officer, -
nevertheless, gives us a certificate, and says, you can- -

go safely to sea, and we run against that obstacle, and

lose our property, how is any one to say the Govern-

ment did not hold that channel out as a.channel which -
we might use, not that we might use in general, but -

which this particular ship, having this particular
depth of water at that particular time, might safely
undertake to.use? 'Then, saving used that channel

under all those safeguards, complying with therequest -

which they impose upon us, we are told, although
that channel may have been choked up by their negli-
gence, even if our property is destroyed by acting
upon the Port Warden’s misleading certificate, they
have no responsibility. The Port Warden, .a Dominion
officer relies upon the information of t_heaatherDominion
officer, and the result is that we suffer. I say either
the Port Warden was negligent, either he should not
have taken that report of the superintendent and given
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us a certificate upon it, or if he was justified in doing
that then the superintendent at Sorel was negligent.

It was a matter which we could not ascertain for
ourselves. It was a matter about which the Govern-
ment had the knowledge. The negligence consists in

‘the omission to take reasoniable precautions to keep the

work in question safe.

L. McCarthy followed for the suppliants, and
reviewed the evidence in detail. He claimed that the
evidence warranted a finding by the court that there
had been negligence under the statute for which
the Crown was liable.

The Solicitior-General of Canada : The learned coun-
sel for the suppliants (Mr. Robinson) seems to base his
argument for the liability of the Crown in this case
wholly upon the views of the learned Chief Justice as
expressed in his dissentient opinion in The City of
Quebec v. The Queen (1). That opinion he claims to
be wide enough to support the proposition that sub-
section {d) of section 16 of The Exchequer Court Act
gives a right of action against the Crown in every
claim of tort where an action would lie between subject
and subject. My answer to that contention is that
before one can acquiesce in such a view it is neces-
sary to concede that subsection (c) of the statute in
question is quite meaningless and useless, because if
in all cases of tort there is a claim against the Crown,
to what purpose is it to expressly say that in a par-
ticular case there would be a claim ?

[BY THE Court: In that view the provisions of sub-
section (¢) are superfluous.]

Yes, quite so. But further than that it is necessary
to hold that chapter 40 of The Revised Statutes of Canada,
notwithstanding the express terms used by the repeal-
ing statute, 50-51 Vict. c. 16, sec. 58 is in force. The

{1) 24 8. C. R. 640,
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argument for the suppliants must be carried this far,
namely, that where a statute is expressly repealed it
may be said for the purposes of a particular case to be
revived by implication: I am extremely doubtful if
any authority can be found for that proposition.
Counsel for the suppliants particularly contend that
it is not necessary to show that the negligence com-
plained of is the negligence of any officer or servant of
the Crown. In short, their argument is that the acci-
dent having occurred, negligence arises upon the theory
of res ipsa loquitur, and- the Crown is liable therefor.
This argument is rested solely upon the view that sub-
section (d) of section 1€ of The Exchéquer Court Act
overlaps subsection (¢). Now, clearly, the latter pro-
vision was merely intended to give the court in a
modified form the jurisdiction the Official Arbitrators
had. Section (@), on the other hand, simply confers
jurisdiction to try claims arising under any particular-
statute passed by the Dominion Parliament to further
the ends of justice. The phrase, “ any law of Canada”
is not to be taken to include the “ common law,” nor
the specific statute law of one of the provinces. (Cites
Alliance Assurance Co.v. The Queen (1); McHugh v.
The Queen (2); Filion v. The Queen (8) ; LaRose v. The
Queen (4). ' o
Counsel for the suppliants will not extract much
support for their argument from Atforney-General of
Straits Settlement v. Wemyss (5), or from The Queen v.
Wiilliams (6), for the local enactments under which
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those cases arose are in quite different terms from the -
provisions relied upon here. The very widest phrase-

ology is used to create a liability on the part of the

(1) 6 Ex. C. R. 76 (4) 6 Ex. C. R. 495.

(2) 6 Ex. C. R. 874, (5) 13 App. Cas, 192,

(3) 4Ex. C. R.'134; 24 8. C. R. (6) 9 App. Cas. 418,
482. ' ’ ‘ o

L3
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1901 Crown in the two cases just mentioned. On the other
Tee  hand, our statute only provides for specific cases.
fﬁﬁgﬂg It is conceded, however, by the suppliants that the

clgﬁgﬁry accident must occur on a “ public work” before the
o Crown can be made liable. Very well, then, the
Tae KING. 50cident occurred here in the bed of a river—the river
Argument St Jawrence. Now the soil or bed of a river belongs
to the Crown. Lord Advocate v. Hamilton (1). But
the soil or bed belongs not to the Crown in right of
the Dominion but in right of the province. (Attorney-
General of Onlarin, &c. v. Atlorney-General of Canada
(2). The right of the province, however, is subject to
the legislative power of the Dominion Parliament to
regulate navigation and shipping. But the Crown in
right of the Dominion has no right of property in the
river, and so by no ingenious argument can it be
demonstrated that the locus of the accident should be
treated as a *“public work ” within the meaning of
section 16 of The Exchequer Court Act. In relation
to. the distinction between property in a river and
the right to improve the navigation thereof, I would
refer to Cracknell v. Mayor of Thetford (3).

As to the point that money had been voted by Par-
liament for the purpose of improving the navigation
of the channel in question here, I contend that the
courts have no power to review the discretion of the
minister in such matters. The mere fact that he has
the money to do so, does not create a legal obligation
on the part of the Crown to make improvements. -
Wakely v. Lackey (4); Colpitts v. The Queen (5).

N. W. Trenholme, K.C. followed for the respondent :
With reference to the cases of The Queen v. Williams
and The Atlorney-General of the Strails Settlement v.

(1) 1 MeQueen H, L. 46, (3) L. R. 4 C. P. at p. 634.
(2) [1898] A. C. 700, () 1N, 8. W. L. R, 274,
(5) 6 Ex., C. R. 254.
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Wemyss, upon which counsel for the suppliants so

strongly rely, I submit that the principle upon which

the Privy Council seem to have based their judgments
in those cases does not exist in the present case. The
Privy Council seem to have been very considerably
influenced by the idea that in the cases above mens
tioned the colonial governments had entered into the
field of private enterprise, that is, had undertaken
enterprises that were ordinarily conducted for profit
by private individuals, and that they should not share
the benefits without sharing the burdens of such enter-
prises. :
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Now, the present case is the furthest possible from |

that class of cases. Not only has the Government
done this deepening and improving of the channel of
the St. Lawrence without expecting profit, but it is
not even collecting tolls for using that work. It is
purely in the public interest of the whole country that
this work has been done. Itis an exceptional case, as
being exclusively done in the public interest, and not
in the field of private enterprise in any respect what-
ever. |

We submit, also, that it was not a public work within
the meaning of the statute at the time of the accident.
~ Perhaps it was so, as regards the period of time while
the operations were being carried on. Probably if an
accident occurred while these operations were being

carried on we would fall withinthestatute, Probably

if an accident occurred while these operations were
being carried on, your lordship would hold that the
accident occurred on a public work of the Dominion.
But, after that work is done, we contend that it is not
public work. It is an ancient public highway im-
proved. That is all it is. The idea of the public
. highway predominates over any work done in the
way of improvement; but it is more than a public
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highway, it is really an international highway now,
and if a part of this channel between Montreal and
Quebecis a public work, and in charge of the Minister
of Public Works, then the whole channel is, because
the Government practically have discharged the same
duties, or have done the same work, in respect of the
entire channel, purely in the public interest.

Now counsel for the suppliants admit that unless
they can show some obligation imposed upon the
Minister of Public Works to maintain this channel,
and keep it clear, that they have no case. They
sought to invoke sections 7 and 9 of The Public Works
Act, chap. 36, in support of that view, especially
section 9.

Your lordship will see that in section 8 it is stated
that if at any time a doubt arises whether the manage-
ment, charge and direction of any public work belongs
to the Minister of Public Works, or to the Minister of
Railways and Canals, the question shall be decided by
the Grovernor in Council, and the works and property

shall be under the management, charge and direction

of either Minister from time to time. Then again a
question might arise whether the work was within
the jurisdiction of the Minister of Marine, or the
Minister of Public Works. Your lordship sees that
the guestion might arise in this very case, with regard
to this ship channel. It appears that when this ship
channel has been dredged to the depth of 27} feet,
the Department of Public Works steps out, and the
lighting of the channel is taken in hand by another
Department, the Department of Marine and Fisheries.
Your lordship can see from the statute, and from the
nature of the case, that there might be many:instances
where it is doubtful to which of the Ministers cer-
tain public works belonged, and in order to determine

.that, the statute, section 9, has picked out certain
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public works which it definitely places under the con-
trol of the Minister of Public Works. I think that is
the meaning of section 9. ‘It is to make it clear and
beyond doubt that the work contemplated or refer-
red to in section 9 shall be in the hands of. the
Minister of Public Works. I think that is a rational
interpretation to put upon that section. These are

works that the Minister shall have direction of Not-

that he shall be under the obligation of maintaining
these works. If the statute had intended to impose
the absolute obligation upon the Minister of Public
‘Works of maintaining these, it would have used, I
think, very different language from this. It would
have left no room for doubt or interpretation, if the
intention was to impose the obligation, but that
ohviously is not the object of the statute.

Then, again, it is said that the Government, if they
did not invite, did something very like inviting ship-
.owners to make use of this channel, that there was an
intimation at least to them to come into the channel,
and make use of it; and ha.vmg done that the Govern-
ment was bound to see that it was kept in a state of
safety, that the Government was bound to exercise
reasonable care for the purpose of giving notice of
danger.

Your lordship laid down in the case of Lep'rohon v.
The Queen (1) that a man going to the post office was
not going there on the business of the Crown. That
principle obtains here.

Then with regard to the notice of the danger In
this case the evidence is that the public knew just as
much about the likelihood of danger in this channel
as the Government did. The Government were in no
better position to know whether there were anchors
or boulders-in the channel than outsiders.

(1) 4 Ex. C. R. 100,
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Now, it is not like the New Zealand case (1) where
the Grovernment, through its employees, through its
servants, actually knew of the danger, or what was
the same thing, they knew of the dangeroussnag in the
water, and if they had removed that they would have
removed what actnally caused the damage in that
casé. They were held to have practically known of
the danger, and to have neglected to remove it.

The fact that there was latent danger, unknown
danger, is not a proof that there was culpability. So
in this case, the fact that there were anchors in that
channel is not proof that the Government was culpa-
bly negligent in not knowing of the existence of such
anchors.

He cites Brown v. The Queen (2); Leprohon v. The
Queen (8); The Queen v. McFarlane (4); City of Quebec
v. The Queen (5); Maybury v. Madison (6); Forbes v.
The Lee Conservancy Board (7); Davies v. The'Queen
(8) ; McHugh v. The Queen (9); The Sanitary Com-
missioners of Gibraltar v. Orfila (10); Castor v. Corpora-
tion of Uxbridge (11); Encyclopedia of Laws of Eng-
land (12); Pollock on Torts (18} ; Radley v. The London
& North Western Railway Co. (14); Bulterfield v.
Forrester (15); Sindlinger v. City of Kansas (16) ;
Casey v. City of Fitchburg (17).

C. Robinson, K.C. replied, citing: Farnell v. Bowman
(18); Sherman & Redfield on Negligence (19); Todd's
Parliamentary Government in England (20) ; Audette’s
Prac. Exch. Ct. (21).

(1) The Queen v. Williams 9 Ap. (11) 39 U. C. Q. B. 113.

Cas. 418. (12) Vol. 9, p. 97.
(2) 3 Ex. C. R. 79. (13) 5th ed., p. 431,
(3) 4 Ex. C. R. 100. (14) 1 App. Cas. 754.
(4) 7 8. C. R. at p. 238. (15) 11 East 60.
(5) 2 Ex, C. R. 252, (16) 126 Mo. 315.
(6) 1 Cranch at p. 170. (17) 162 Mass. 321,
(7) 4 Ex. D, 116, (18) 12 App. Cas. 643,
(8) 6 Ex C. R. 344. (19) 5 ed. secs. 249, 250, 251, 313.
(9) 6 Ex. C. R. 374, (20) 2nd ed. p. 49.

(10) 15 App. Cas. 400. (21) Pp. 81, 104,
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Tak Jupek oF THE ExcHEQUER CoURT now (July
18th, 1901), delivered judgment. -

This action is brought to recover damages for injuries
to the steam-packet Arabia and to her cargo. On' the
26th of September, 1897, the Arebia, on a voyage out-
ward from the port of Montreal, and while passing
through the ship channel at Cap & la Roche, in the St.
Lawrence River, took the ground or struck against
some obstruction and was badly injured and ‘the
cargo damaged. The work of making a ship channel
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between Montreal and Quebec with a depth of twenty- -
seven and one-half feet of water was commenced by -

the Harbour Commissioners of Montreal and continued
by the Government of Canada. This werk, after the
(Grovernment took it overin 1889, was carried on under
the direction of the Minister of Public Works. The
portion of the channel where the accident to the Arabia
occurred was finished in the year 1894. During the
construction of the channel, the work of excavation

was tested from time to time by sweeping the channel

- to see if the requiréd depth had -been obtained. But
after the work was finished no further tests were made

and no sweeping took place prior to the accident.

referred to. After the accident the Minister of Public
Works ¢aused the channel at Cap a la Roche to be

swept, when two anchors and a boulder were found

in the channel. o
Having regard to the evidence as to the marks left

on the vessel’s bottom, and the position in which the.

anchors and boulder were found it is not probable, I

think, that the injuries-to the Arabia were caused by:

either of the anchors or by the boulder. But it"is

obvious of course that either she came in contact with -

some obstruction in the channel or that she took the-

ground or bottom, her draught having been by acci-

dent or inadvertence unduly increased after leaving
12
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Montreal. In the view I take of the case it is not
necessary to come to any conclusion as to which of
the two things suggested is the more likely to have
occurred, or as to whether or not the master and pilot
did not by imprudent navigation of the vessel con-
tribute to the accident.

It is conceded, and if it were not, it is clear and well-
settled that the petition in this case cannot be main-
tained unless there is some statute giving the sup-
pliants the remedy which they seek.

By the 16th section of The Exchequer Court Act (1)
it is among other things provided that the Exchequer
Court shall have exclusive original jurisdiction to
hear and determine *(c) every claim against the Crown
arising out of any death or injury to the person or to
property on any public work resulting from the negli-
gence of any officer or servant of the Crown while
acting within the scope of his duties or employ-
ment;”’ and “(d) every claim against the Crown arising
under any law of Canada.” 1 refer to the latter pro-
vision in respect to claims arising under any law of

‘Canada only to add that it does not in my view come

in question here, as there is no law of Canada making

the Crown liable in a case such as this, unless it be
that which is recognized in the earlier provision of

the section that I have cited. There is no law under
which the Crown is liable for the mere non-repair of
a public work, or for not using, to keep it in a safe con-
dition, money voted by Parliament for a public work.
Whether in any such case the repair shall be made or
the money expended is within the discretion of the
Governor in Council, or of the Minister of the Crown
under whose charge the work is, and for the exercise
of that discretion he and they are responsible to Par-
liament alone, and not to any court. As has been

(1) 50-51 Viet. c. 16.
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frequently pointed out thereis no remedy in any such
case unless the claim arises out of a death or injury to
the person or to the property on a public work, result-
ing from the negligence of an officer or servant of the
Crown while acting within the scope of his duties or
employment. I have had occasion in a number of
cases to refer to this provision and to discuss its origin,
- scope and object, and I do not ‘see ‘that I can now on
these subjects usefully add anything to what I stated
in The City of Quebec v. The Qusen (1) ; and in Lavoie
v. The Queen (2). On the general question of the
liability of the Crown for torts I have nothing to add
to what I stated in the cases referred to. :

The first question in all these cases is as to whether
or not the accident occurred on a public work. 7The

Ezchequer Court Act contains no definition of the

expression “ public work,” but the Act from which the
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provision in question, clause (c) of section 16, was .

adopted, contained such a.definition. It will be found
in The Revised Statutes of Cunada, chapter 40, section
1 (c) and is re-enacted in The Expropriation Act (3).
With the exception of some works that are under the
charge of other ministers, the Minister of Public Works
is by the Tth section of The Public Works Act given
the management, charge and direction of the public
works so enumerated. Among them we find “the
¢ construction and repairof *  * works for improv-
‘“ing the navigation of any water.” Now it cannot
be doubted: that the ship channel between Montreal
and Quebec is a work for improving the navigation of

the St. Lawrence River; and that while the work was -

in the course of construction or under repair it. was a
pub