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CORRIGENDA

At page 128 the word ‘‘expensive’” appearing in line 16 should read
“expansive’’.

At page 152 the word “of”’ appearing in line 3 should read “to”.

At page 236 the year “1945” in the footnote should read ““1943.”

At page 529 in the first line of the eaptions in Minister of National Revenue
v. Armstrong, “c. 42" should read ‘“c. 52”.

At page 702 the word “defendant”” where appearing in the headnote should
read “applicant”.
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MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF

THE EXCHEQUER COURT OF CANADA

A. To the Judicial Committee of the Privy Council:

1.

Anaconda American Brass Lid. v. Minister of National Revenue
{1954] S.C.R. 737; [1952] Ex. C.R. 297. Appeal pending.

B. To the Supreme Court of Canada:

1.

10.
11,

12,

13.

14,

15.

16.

17.

Anaconda American Brass Ltd. v. Minister of National Revenue
[1952] Ex. C.R. 297. Appeal dismissed.

Arlow, Isabella et ol v. Minister of National Revenue [1954] Ex. C.R.
420. Appeal and cross-appeal pending.

. Beckford Lathographers Lid. v. Minister ‘of Naiional Revenue [1954]

Ex. C.R. 498. Appeal pending,.

Canadian Horticuliural Council et al v. J. Freedman & Son Lid.
[1954] Ex. C.R. 541. Appeal pending.

Canadian Lift Truck Co. Lid. v. Deputy Minister of National Revenue
Jor Customs & Excise [1954] Ex. C.R. 487. Appeal pending.

Cerny, Eric v. Minister of National Revenue [1954] Ex. C.R. 95.
Appeal pending.

Colonial Steamships Lid. v. Kurth Malting Co. et ol [1953] Ex. C.R.
194. Appeal dismissed.

Composers, Authors & Publishers Assn. of Canada Lid. v. Maple
Leaf Broadcasting Co. Lid. [1953] Ex. C.R. 130. Appeal dismissed.

Deputy Minister of National Revenue for Customs & Excise v. Parke
Davis & Co. Lid. [1954] Ex. C.R. 1. Appeal pending,.

Francis, Louis v. The Queen [1954] Ex. C.R. 590. Appeal pending.

Goodwin Johnson Lid. v. The Ship (Scow) A.T. & B. No. 28 et al
[1953] Ex. C.R. 226. Appeal allowed in part.

Hoffman-Laroche & Co. v. Commissioner of Patents [1954] Ex. C.R.
52. Appeal dismissed.

Home O¢l Co. Lid. v. Minister of National Revenue [1954] Ex. C.R.
622. Appeal pending.

Hospital for Sick Children v. Minisier of National Revenue {1954]
Ex. C.R. 420. Appeal and cross-appeal pending.

Houle, Dame Antoinelte v. The Queen [1954] Ex. C.R. 457. Appeal
and cross-appeal pending.

Minsster of National Revenue v. Armstrong, John James [1954] Ex.
C.R. 529. Appeal pending.

Minister of National Revenue v. Consolidated Glass Lid. [1954] Ex.
C.R. 472, Appeal pending.
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18.

19.

20.

21.

22,

23.

24.

25.
26.

27.

28,

29.
30.

MEMORANDA

Minister of National Revenue v. Sheldons Engineering Lid. [1954]
Ex. C.R. 507. Appeal pending.

Miron & Freres Lice. v. Manister of National Revenue [1954] Ex. C.R.
100. Appeal pending.

Montship Lines Lid. v. M inister of National Revenue [1954] Ex. C.R.
376. Appeal dismissed.

Queen, The v. Kool Vent Awnings Lid. [1954] Ex. C.R. 633. Appeal
pending.

Queen, The v. O-Pee-Chee Co. Ltd. [1954] Ex. C.R. 56. Appeal
abandoned.

Queen, The v. Steel Co. of Canada Lid. [1953] Ex. C.R. 200. Appeal
allowed. '

Queen, The v. Unwersal Fur Dressers & Dyers Ltd. [1954] Ex. C.R.
247. Appeal pending.

Richard, Denis v. The Queen [1954] Ex. C.R. 687. Appeal abandoned.

Romoff, Israel v. Minister of National Revenue [1954] Ex. C.R. 100.
Appeal pending.

Royal Trust Co. et al v. Minister of National Revenue [1954] Ex. C.R.
354. Appeal pending.

Stock Exchange Building Corpn. Lid. v. Minister of National Revenue
[1954] Ex. C.R. 230. Appeal dismissed.

Ward, Cyril v. The Queen [1954] Ex. C.R. 185. Appeal pending.
Wilson, Joseph Harold v. Minister of National Revenue [1954] Ex.

C.R. 36. Appeal allowed.
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CASES

DETERMINED BY THE

EXCHEQUER COURT OF CANADA
AT FIRST INSTANCE |

AND

IN THE EXERCISE OF ITS APPELLATE

JURISDICTION

BETWEEN:

THE DEPUTY MINISTER OF) | 1052
NATIONAL REVENUE FOR; APPELLANT; e
CUSTOMS AND EXCISE ...... an- =S

1953
AND Dec. 23

PARKE, DAVIS & COMPANY} REsPONDENT.

LIMITED .......covviinn.. '

Revenue—Customs Duty—Customs Act, R.8.C. 1927, c. 42; ss. 49(1), 49(2),
49(8)—Customs Tariff, RS.C. 1927, c. 44, item 206a—The Tariff Board
Act, 8. of C. 1931, c. 65, ss. 3(8), 4, 6(2), 6(7), 6(8), 9—W hether ques-
tion is one of law dependent on opinion of Court or judge—Leave to
appeal restricted to questions arising out of finding or order of Tariff
Board—Meaning of “biological products” in Tariff Item 206a—W ords
m Customs Tariff to receive ordinary meaning unless context requires
technical meaning—Court mot to interfere with decision of Tariff
Board if reasonably made,

The Tariff Board on an appeal from a decision of the Deputy Minister of
National Revenue for Customs and Excise decided that two importa-
tions of Penicillin S-R made at Windsor in June 1949 were exempt
from duty by virtue of Tariff Ttem 206a of the Customs Tariff and
the Deputy Minister after obtaining leave appealed from the Tariff
Board’s decision on certain specified questions.

Held: That section 49(3) of the Customs Act required that the court or
judge in granting leave to appeal should specify the question which
in its or his opinion was a question of law and on which the appeal
was permitted.

2. That the jurisdiction of the Court to entertain an appeal from a deci-
sion of the Tariff Board depends not on whether a question is actually
a question of law but on whether it is so in the opinion of the Court
or judge hearing the application for leave to appeal.

1
85966—1a
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1953 3. That leave to appeal from = decision of the Tariﬂ'.Board upon any
” question which in the opinion of the Court or judge is a question of

DreruTy

MINISTER OF law should not be granted unless the question arises out of the finding
NaTI0NAL or order of the Tariff Board.
REVENUE . . L .

ror Cusroms 4. That the Tariff Board was right in its opinion that no person other than

AND ExcISE the appellant importer and the Deputy Minister had any status to

P, AgKE, appear before the Board or submit evidence in the appeal and that it

Davis could mot legally consider evidence submitted by persons other than
COM:ANY the parties to the appeal even though such persons should claim to
LIMITED have an interest in the decision of the appeal.

- 5. That, in the absence of a clear expression to the contrary, words in the
Customs Tariff should receive their ordinary meaning but if 1t
appears from the context in’ which they are used that they have a
special technical meaning they should be read with such meaning.

6. That if there was material before the Tariff Board from which- it could

- reasonably decide as it did this Court should not interfere with its

decision even if it might have reached a different conclusion if the
matter had been originally before it.

APPEAL under the Customs Aet from a decision of the
Tariff Board.

The appeal was heard before the President of the Court
at Ottawa.

W. R. Jackett Q.C. for appellant.
L. A. Kelley Q.C. and W. Meredith for respondent.

The facts and- questions of law raised are stated in the
reasons for judgment.

TaE PrESIDENT now (December 23, 1953) delivered the
following judgment:

This is an appeal on certain specified questions from the
decision of the Tariff Board, dated November 29, 1949, that
two lots of a substance called Penicillin S-R, imported by
the respondent from the United States at Windsor under
entries No. 16407-A, June 23, 1949, and No. 17043-A,
June 28, 1949, were exempt from duty by virtue of Tariff
Ttem 206a of the Customs Tariff, R.S.C. 1927, chapter 44,
as amended by section 4 of chapter 31 of the Statutes of
‘Canada, 1936, which, so far as relevant, read as follows:

206¢. Biological products, animal or vegetable, n.op. for parenteral
administration in the diagnosis or treatment of diseases of man, when
manufactured under license of the Department of Pensions and National
Health under regulations prescribed by the Food and Drugs Act; . . .
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= On their importation the two lots of Penicillin S-R were 35_3:
entered free of duty under Tariff Item 206a but the Col- Dgrury

lector of Customs at Windsor requested that the entries be MENisTER oF

H R
amended to make them dutiable at 20 per cent ad valorem FOB%VEJI;I;)EMS

and the respondent, under protest, paid the amount of awoExcise
Customs duty at this rate. The Deputy Minister then v

PARKE,

reviewed the appraisal and confirmed it by a letter DA;'IS

‘addressed to the respondent, dated July 15, 1949. This Comeany
was a decision, on the advice of the Department of National - Lo
Health and Welfare, that antibiotics, including penicillin, ThorsonP.
were not considered as biological products and that peni-

cillin was classified under Tariff Item 711.

From this decision the respondent appealed to the Tariff
Board under section 49(1) of the Customs Act, R.S.C. 1927,
chapter 42, as enacted by section 5 of chapter 41 of the
Statutes of Canada, 1948, which read as follows:

49. (1) An importer may, by notice in writing filed with the Secretary
of .the Board, within sixty days of the decision, appeal to the Tariff Board
from any decision of the Deputy Minister

(1) as to tariff classification or value for duty;
(ii) under subsection three of section forty-seven; or
(iii) as to whether any drawback of Customs duties is payable under
section twelve of the Customs Tariff or as to the rate of drawback
g0 payable.

And section 49(2) provided:

‘ (2) On any such appeal the Tariff Board may make any such order,
or finding of fact, as the nature of the matter may requirc, and, without
limiting the generality of the foregoing, may declare
(i) the rate of duty that shall be applicable to the class of goods
respecting which appeal has been made, or apphcable to the
specific goods only;

(i) the value for duty of the class of goods or of the spemﬁc goods,
or .

(ii1) that such goods are exempt from duty; and any such order; find-
ing or declaration of the Board shall have force and effect as if
the same had been sanctioned by statute, unless appeal be ta,ken
as hereinafter provided.

By a majority decision the Tariff Board allowed the
respondent’s appeal and the appellant thereupon applied
before me for leave to appeal to this Court .under section
49(3) of the Customs Act which then read as follows:. ‘

49. (3) An 1mporter or the Deputy Minister may, upon leave being
obtained from the Exchequer Court of Canada or a judge thereof upon
application made within thirty days after the making of the finding or

85966—13%a
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1953 order sought to be appealed (or within such further time as the court or .

DEPTUTY judge may allow), appeal to the said court upon any question which in the
Minterer oF Opinion of the said Court or judge is a question of law.

NATIONAL .. . .
REVENUE It was my opinion that section 49(3) required that the
#or CUSTOMS urt or judge in granting leave to appeal should specify
v. the question which in its or his opinion was a question of
Pagxz, i , . .
Davis law and on which the appeal was permitted. Aeccordingly,
Conmany O December 29, 1949, I gave leave to the appellant to
Livrren - appeal to this Court from the decision of the Tariff Board
Thorson P. On What, in my opinion, was a question of law, which I
—  specified as follows:

Did the Tariff Board err as a matter of law in deciding that Peni-

cillin 8-R, imported under Windsor entries numbers 16407-A, June 23, 1949,

- and 17043-A, June 28, 1949, is exempt from duty by virtue of Customs
Tariff item 206a?

For convenience I shall refer to this as Question 1.

Subsequently, the matter became more complicated.
After the Tariff Board’s decision had been rendered Mr.
H. B. McKinnon, the Chairman of the Tariff Board, signed
a certificate, dated December 29, 1949, that the Board made
its decision “without considering material submitted by
persons claiming to be interested other than the Appellant
and the Deputy Minister of National Revenue for the
reason that the Board was of opinion that no persons other
than the Appellant or the Deputy Minister of National
Revenue have any status to appear before the Board or
submit evidence in the appeal and was further of opinion
that it could not legally consider evidence submitted by
persons other than the Appellant or Deputy Minister of
National Revenue even though such persons should claim
to have an interest in the decision of the appeal.” On the
strength of this certificate counsel for the appellant made
a further appliea.tioh before me for leave to appeal on three
other questions and on January 10, 1950, I gave the appel-
lant leave to appeal on two other questions which, in my
opinion at that time, were questions of law. These two
questions, which I shall refer to as Question 2 and Ques-
tion 3, were stated in the following terms:

2. Is the Tariff Board by law precluded, on an appeal under subsec~
tion (1) of section 49 of the Customs Act, from receiving evidence sub-
mitted by persons claiming to have an interest other than the Appellant
or the’ Deputy Minister of National Revenue for Customs and Excise?
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3. If not, should the Board consider material submitted by such per- 1953

sons as it is satisfied have an interest (after giving the Appellant and the DEP'UTY
Deputy Minister of National Revenue for Customs and Excise an oppor- MiNISTER OF

tunity of answering such material) and then decide the appeal after con- NATIONAL

c1 o . . REVENUE
sidering all the material before it? por CUSTOMS

I might add, although it has only an indirect bearing on e %’,{CISE
the issue herein, that subsequently, on March 7, 1950, %‘f‘ﬁg’
applications were made before me on behalf of Ayerst, &
McKenna & Harrison Limited and Merck & Company Cfffﬁ';lg
Limited, both Canadian manufacturers of penieillin, for an Thomon P.
order adding them as appellants in this appeal on the —
ground that they -had an interest in the decision of the
Tariff Board or, in the alternative, permitting them to
intervene or to appear and be heard. I reserved my decision
on these applications. Then Parliament intervened with
statutory amendments. Section 3 of chapter 13 of the
Statutes of Canada, 1950, amended sections 49 and 50 of
the Customs Act, as enacted in 1948, and section 4 of
chapter 14 of the Statutes of Canada amended Tariff Item
2060 by striking out the term “biological products” and
substituting an enumeration of several specific substances,
which did not include penicillin or its derivatives. After
these amendments had come into effect the two applicants
ceased to have any interest in the Tariff Board’s decision,
since it could no longer affect them, and, on December 21,

1951, with leave, they withdrew their applications.

It was properly conceded that the 1950 amendments were
not relevant to the questions involved in this appeal, but
they greatly lessen its importance since they nullify the
effect of the Tariff Board’s decision on future importation
of Penicillin S-R, if it should stand in the event of the
appeal herein being dismissed, so that, in substance, the dis-
pute is now reduced to the dollars and cents question
whether the respondent should have been required to pay
the amount of customs duty which it paid under protest.

" This is the first appeal to this Court under the Customs
* Act and certain observations of a general nature may be in
order. The right of appeal conferred by the Act is a limited
one. In the first place, leave to appeal must be obtained
from this Court or a judge thereof. Moreover, the appeal
for which leave may be obtained is confined to “any ques-
tion which in the opinion of the court or judge is a question
of law”. This language permits possible anomalous results -
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‘since the jurisdiction of the Court to entertain an appeal is

made to depend not on whether a question is actually a
question of law but on whether in the opinion of the court
or judge it is so. That being the case, it is quite possible,
through an erroneous opinion of the court or judge that a
particular question is a question of law, that the Court will
find itself vested with jurisdiction to entertain an appeal
on what is actually a question of fact. Conversely, if the
court or judge is erroneously of the opinion that the ques-
tion in issue is not a question of law, the Court will have no
jurisdiction to entertain an appeal, although the question is
actually one of law. Whether such eventualities were con-
templated when the legislation was enacted may be the
subject of speculation but that they might result from the
language of the enactment does not appear to admit of
doubt.

Moreover, the jurisdiction of the Court is restricted. It
has no power, under the legislation in effect prior to the
1950 amendments, which do not apply to this case, to refer
the question before it back to the Board for re-hearing or
further consideration or to render the decision which, in its
opinion, the Board should have given. All that it may do is
to dismiss or allow the appeal on the question or questions
before it with whatever consequences such action may
imply.

I now come to the specified questions and shall deal first
with Questions 2 and 3. Put briefly, the argument for the
appellant was that under section 49(2) of the Customs Act
any order, finding or declaration of the Tariff Board on the
appeal to it “shall have force and effect as if the same had
been sanctioned by statute, unless appeal be taken as
hereinafter provided”, that persons interested in the deci-
sion other than the appealing importer were, therefore,
entitled to be heard and that since the Board did not hear
them because it thought, as a matter of law, that it was -
precluded from so doing it had not proceeded as the law
required and its decision was, therefore, a nullity. Since
I gave leave to appeal on these two questions I have, on
further consideration of the matter, come to the conclusion
that I ought not to have done so. It will be recalled that
the questions arose not out of any decision, finding or order
of the Board but out of the Chairman’s certificate, dated
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December 29, 1949, a month after the decision of the Board. Efﬁ
"The maftters stated in it were not, so far as I have been able Dgrury

to ascertain, mentioned in the course of the hearing before Mb}ﬁéfgﬁiﬁm

the Board or in its decision. But section 49(3) of the Cus- Revexue
ror CusToMS

toms Act contemplates that the question on which leave t0 ,xp Excise

appeal to this Court may be given shall be a question aris- P
ing out of “the finding or order sought to be appealed”’. Davis

That being so, there was no finding or order of the Board coyraxy

out of which the questions now under discussion could arise ~Lmme
and the application for leave to appeal should have been Thorson P.
dismissed on that ground. —

Moreover, the question whether the Board should have
considered material submitted by persons other than the
parties to the appeal before it is appropriate to proceed-
ings where the remedy would be by way of mandamus, but
this Court has no supervisory jurisdiction over the Tariff
Board by way of mandamus or otherwise beyond the limited
appellate jurisdiction to which I have referred. And I have
already mentioned the fact that it has no power to refer
any question back to the Board.

There is a further anomaly. If the argument that the
Board’s decision was a nullity were accepted it would fol-
low, as a matter of course, that leave to appeal on Ques-
tion 1 should not have been granted for there would then
have been no decision to appeal from.

Under the circumstances, I find myself in a quandry for
the reason that if I acted in error in granting leave to appeal
on Questions 2 and 3 there is no jurisdiction in this Court
to correct the error by setting aside the order for leave to
appeal granted by me. On the other hand, if the leave was
properly granted the questions should be dealt with. In
this difficult situation I have concluded, notwithstanding
my present opinion, that the best course for me to follow
is to deal with the questions as if they were validly before
the Court.

In support of his contention that the Board should have
considered material submitted by persons other than the
parties to the appeal before it counsel for the appellant
submitted that when Parliament confers jurisdiction on a
statutory authority already in existence and makes no pro-
vision for the manner in which it shall be exercised there is
an implication that the statutory authority should exercise
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its new jurisdiction in accordance with its ordinary pro-
cedure: vide Local Government Board v. Arlidge (1) where
Viscount Haldane L.C., speaking of the duties of the Local
Government Board said:

The result of its inquiry must, as I have said, be taken, in the absence
of directions in the statute to the contrary, to be intended to be reached
by its ordinary procedure. ‘

Counsel relied upon this statement. He urged that the
Tariff Board was constituted originally to conduct investi-
gations, that in conduecting its inquiries it heard persons
claiming to be interested and that it should do likewise In
hearing appeals from a decision of the Deputy Minister.
Counsel went on to argue that it should be presumed that -
when Parliament entrusted the Board with appeals under
section 49 of the Customs Act and gave its decisions stat-
utory effect it was intended that it should conduct the
appeals according to the same procedure as that which it
followed in conducting its inquiries. The contention, in
effect, was that the Board should deal with the appeals in
the same way as if they were inquiries.

This submission strikes me as astounding and I reject it.
In my opinion, it runs counter to section 49(1) of the Cus-
toms Act which gave an individual right of appeal to an
Importer in respect of whose importation the Deputy
Minister had made a decision. The right of appeal did not
belong to any one else. The fact that Parliament saw fit
to give statutory effect to the Board’s decision does not
affect the matter. That did not detract from the right con-
ferred on the importer or extend it to other persons who
claimed to be interested. In my opinion, the appealing
importer had the right to have his appeal considered and
determined without being affected by representations from
other persons, who might be business competitors or other-
wise adverse in interest and might “gang up”, so to speak, -
against him. I am, therefore, of the opinion that the Tariff
Board was right in the opinion expressed by its Chairman
in his certificate.

Moreover, the submission that it was intended that the
Board should deal with appeals as if they were inquiries
runs counter to the scheme of the applicable legislation.
Originally, The Tariff Board Act, Statutes of Canada, 1931,

(1) 119151 A.C. 120 at 133.
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chapter 55, was divided into two parts and the Tariff Board
was given two separate functions. In Part I its constitu-
tion was set out and certain duties relating to inquiries
were assigned to it. In Part II it was substituted for the
former Board of Customs under the Customs Act and given
its powers, functions and duties. The scheme of the Act
was considered by the Supreme Court of Canada in the
Reference Concerning The Jurisdiction of the Tariff Board
of Canada (1). There Rinfret J., as he then was, in deliver-
ing the judgment of the Court, dealt first with the inquiry
provisions of the Act under Part I and then went on to dis-
cuss Part IT which he said, at page 542, “deals with a differ-
ent subject altogether”. There were amendments of The
Tariff Board Act in 1933 and 1940 but these did not change
its scheme. The first substantial amendments did not come
until 1948. By chapter 70 of the Statutes of 1948 Part II
of The Tariff Board Aect, which had assigned and trans-
ferred the powers, functions and duties of the former Board
of Customs to the Tariff Board, was repealed and by chap-
ter 41 of the Statutes of 1948 provision was made by sec-
tion 49 of the Customs Act for an appeal by an importer to
the Tariff Board from a decision of the Deputy Minister
and a limited appeal by leave either by the importer or the
Deputy Minister to this Court from the decision of the
Tariff Board, the particulars of which have been set out.
These amendments did not alter the fact that there was
still a clear division of the legislative scheme, although it
was now no longer embodied in one Act, into two parts, one
having to do with inquiries which remained unchanged and
the other concerned with the new appellate functions.
Thus, the statement of Rinfret J. in the Tariff Board Act
Reference (supra), to which I have referred, is just as
applicable to the appeal sections of the scheme as it was to
Part II of The Tariff Board Act, namely, that they deal
with a different subject altogether from the sections relat-
ing to Inquiries. _
There are several indications in the legislation, apart
from section 49(1) of the Customs Act, that it was not
intended that the Board should deal with the appeals

(1) [1934]1 8.C.R. 539.
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35_3: entrusted to it in the same way as it dealt with inquiries.
Deeury For example, section 5(2) of The Tariff Board Act provides:

MINISTER OF . ’ .
NATIONAL 5. (2) The Board shall give reasonable opportunity to persons who

Revenue May not have been summoned, to appear before them and give evidence
For CUsTOMS upon oath or solemn affirmation as aforesaid, on any matter relevant to
AND EXCISE gn inquiry then being held by the Board. -

v

%‘fﬁ! This provision is specifically referable to an inquiry and

- not appropriate to an appeal under section 49 of the Cus-
Lovrrsp  toms Aet and no attempt was made to make it applicable.
Thoreom P. Furthermore, subsections (7) and (8) of section 5 provide
——  how many members of the Board shall have power to con-
duet certain inquiries but when the new appellate juris-
diction was vested in the Board subsection (8) was added to

section 3 of the Act as follows:

3. (8) With respect to an appeal to the Board under the provisions
of the Customs Act or the Ezcise Tax Act, two members, including the
Chairman, or in his absence the Vice-Chairman, may exercise the powers
of the board.

It is significant that this amendment was made not to
section 5, which relates to inquiries, but to section 3. Then
there is the further difference that when the 1948 amend-
ments were made to The Tariff Board Act section 9 pro-
vided as follows: .

9. The Board shall cause its decisions in any case brought before it
under the Customs Act or Exzcise Tax Act to be published forthwith in
the Canada Gazette.

whereas the requirements in the case of inquiries are other-
wise. In such cases, under section 4, which was not altered
in 1948, the Board is required to report to the Minister or
the Governor-in-Council. These various considerations
negative the submission of counsel for the appellant.

I, therefore, find that the Board was right in its opinion
that no persons other than the appellant importer and the
Deputy Minister had any status to appear before the
Board or submit evidence in the appeal and that it could
not legally consider evidence submitted by persons other
than the parties to the appeal even though such persons
should claim to have an interest in the decision of the
appeal. That being so, and on the assumption that I -
should deal with the questions, I answer Question 2 in the
affirmative. This makes it unnecessary to answer Ques-
tion 3 but if any answer is required it is in the negative.
For these reasons, I dismiss the appeal on Questions 2 and 3.
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I now come to the appeal on Question 1. This involves 1953
matters of considerable difficulty. The issue before the Dmsory
Tariff Board was whether Penicillin S-R, the subject of the Mﬁﬁgﬂig“
two importations in question, was a biological product Revenuve

within the meaning of Tariff Item 206a and exempt from Fflﬁpc Eii?é\és
duty by virtue of it. It was urged that the onus was on Paes
the appealing importer, the respondent herein, to show that  Davs
the requirements of the item had been met. Thus it Was gy
necessary, in the first place, to show that Penicillin 8-R was Lo
a biological product. This was the main issue. It is ThorsonP.
obvious, of course, that the term “biological products” is a
term of wide import. But it is equally clear that it was not
intended that Tariff Ttem 206q should cover all substances

that might come within its wide meaning for it limited the
category of biological products that were exempt from cus-

toms duty to those that met the two conditions specified in

it. The first of these was that the biological product was

“for parenteral administration in the diagnosis or treatment

of diseases of man”, that is to say, for administration by
injection. There was no dispute that Penicillin S-R met

this condition. But there was a difference of opinion on
whether the second condition had been complied with.

This was that the biological product should have been
manufactured under license of the Department of National

Health and Welfare (the successor of the Department of
Pensions and National Health referred to in the item)

under regulations prescribed by the Food and Drugs Act.

It was established that the Penicillin S-R in question had

been manufactured by Charles Pfizer and Company of
Brooklyn, New York, under License No. 503, issued by the
Department of National Health and Welfare. This license

did not refer to Penicillin S-R specifically under that name

but did so under the name “Procaine Penicillin and Buffered
Crystalline Penicillin for Aqueous Injection”. While the

tacts of the issue of the license and the manufacture of the
Penicillin S-R under it were not disputed it was contended .

that this condition meant that in order that a biological
product should be admissible under Tariff Item 206q it must

be shown that it was licensed to be manufactured as a
biological product and that since Penicillin S-R had not

been so licensed it was not admissible under it. This was

the main argument before the Board. There is a simple
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answer to it. Tariff Item 206a does not say that the bio-
logical product must have been licensed to be manufac-
tured as a biological product. It was a sufficient compliance
with the condition that it had been manufactured, as Peni-
cillin 8-R was, under a valid license. Thus, if Penicillin
S-R was a biological product, both conditions for its
admissibility under Tariff Item 206a were met, leaving only
the question whether it was a biological product.

This was a difficult matter to decide. There were really
two questions involved, the first being the meaning of the
term “biological products” and the second whether Peni-
cillin S-R was a biological product within such meaning.

The first main contention for the appellant was that the
term must be read in the light of the Regulations under the
Food and Drugs Act referred to in the item. These were
made by Order in Council 123/1852, dated August 16, 1934,
and are set out in the Canada Gazette, Volume 68, Part I,
in a Supplement, dated September 29, 1934. Division II B
of these Regulations is headed “Regulations for the Licens-
ing, Manufacture and Sale of Drugs listed in Parts IT and
III, Schedule B of the Food and Drugs Act, R.S. 1927,
hereinafter referred to as Biological Products” and para-
graph 11 of the General Requirements of these Regulations
provides as follows:

11. For the purpose of these regulations, viruses, serums, toxins, anti-
toxins, and analogous products intended for use by parenteral adminis-
tration and applicable to the prevention or treatment of diseases of man,
shall be referred to as biological products and defined as follows:

Then follow definitions of the specified substances, virus,
serum, toxin, antitoxin and analogous products. The argu-
ment in support of the contention was that in 1936, when
the term “biological products” first appeared in the Cus-
toms Tariff in Tariff Item 206a, it did not have a generally
known meaning. It was stated that at that time it had not
appeared in any dictionary, that it was not in the New
English Dictionary, Volume 1, or in the Shorter Oxford
English Dictionary, Volume 1 (first published in 1933), or
in Webster’'s New International Dictionary of 1909, as
revised on January 1, 1927, and that its first appearance in
a dictionary was in Webster’'s New International Die-
tionary, Second Edition, in 1942. It was further urged that,
while in 1936 there was no dictionary definition of the term
and, consequently, no generally known meaning, there was
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a statutory definition of it in 1934 in the Food and Drugs 1958

Act Regulations referred to and that that was the only Disory

definition of the term that was then known. On that basis, MNIETIISOT}’;’Z?F

the submission was made that it ought to be assumed that Revexur

Parliament had that statutory definition in mind when it F:;]')C B

used the term in Tariff Ttem 206¢ in 1936, particularly in 2

view of the fact that in the item Parliament specifically —Daws’

referred to the very regulations in which the statutory coyeaxy

definition had appeared, and that the term should be inter- Limrrep

preted accordingly. Thorson P.
There are several reasons for rejecting this submisgion. ~

The first is that counsel was mistaken in stating that the

term “biological produects” did not have a generally known

meaning in 1936 and that its earliest dictionary definition

was in 1942, The fact is that it appeared in 1934 in Web-

ster’s New International Dictionary, Second Edition, which

was first published in 1934 after more than ten years of

preparation. The reason for the migtake is, no doubt, due

to the fact that the 1934 print of the Second Edition of

Webster’s New International Dictionary was not in the

Supreme Court Library and only a later print of it was

available there. But the 1934 print is in the Parliamentary

Library and I was able to consult it there. In this 1934

print there is a full definition of the term “biological prod-

uct” ag follows:

Pharm. A complex substance, preparation, or agent, of organic origin,
depending for its action on the processes effecting immunity, and used
esp. in diagnosis and treatment of disease, as a vaccine or pollen extract;
also, any such complex product (whether of organic or synthetic origin)
obtained or standardized by biological methods or assay, as arsphenamine,
pituitary extract, or insulin; a biological.

In the same 1934 print the term “biological” was defined as:

1. Of or pertaining to biology or to life and living things; pertaining
to or characteristic of the processes of life (hence sometimes practically
synonymous with phystological).

2. Used in, or produced by, practical application of biology; as,
biological methods, products, or supplies.
and when “biological” was used as a noun it meant:
“Pharm. A biological product.” In the same 1934 print
there were definitions of “biological assay”, “biological
method”, “biological supplies” and other terms relating to
biology. This term was itself extensively defined but it is
sufficient to describe it as “the science of life; the branch of
knowledge which treats of living organisms.” It is plain
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353 from the fullness of the definition of “biological products”
Derury and the broad scope of use of the word “biological” in its
MINISTER OF various associations that these words were generally known
m?é‘gﬁgﬁ . for some time pripr to 1934. Consequently, the argument
anp Excise that the term “biological products” must be read in the
Paveg  Light of the so-called statutory definition of it in the 1934
Davis Food and Drugs Act Regulations because it was the only
Commany definition known in 1936 collapses. The fact is that in
Livrrep 1936 it had a generally known and defined meaning and
Thorson P. there was no need to resort to the so-called definition in the
—  Regulations. ,

Moreover, there was no definition of the term “biological
products” in the said Regulations. There was no attempt
to set out its meaning. All that was done was to say that
certain specified substances, which were themselves sep-
arately defined, should be referred to as biological products
but the list of such substances did not purport to exhaust
the category of biological products.

And it should also be noted that the specific substances
were to be referred to as biological products “for the pur-
pose of these regulations”. There was nothing in either the
Regulations or Tariff Item 206a to indicate or suggest that
the term “biological products” should, for the purposes of
the Customs Tariff, be restricted to include only the specific
substances mentioned in the Regulations. If that had been
intended the specific substances would have been enumer-
ated in the Tariff Item in the same way as in the Regula-
tions or some other indication to that effect would have
been given.

Furthermore, it ought not to be assumed, in the absence
of clear terms to that effect, that it was intended that the
question whether a substance was or was not exempt from
duty under an item of the Customs Tariff should depend
on regulations made under some other Act such as the
Food and Drugs Act for that would, in effect, remove the
administration of the item from the Customs authorities
and vest it in the authorities charged with the administra-
tion of the Food and Drugs Act. If that had been intended
Parliament would not have used the general term “bio-
logical products” by itself but would have qualified it and
used some other term, such as “biological products as
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defined in regulations prescribed by the Food and Drugs
Act”. But Parliament did not place any such limitation
on the meaning of the term.

Accordingly, I am of the opinion that it was erroneous to
look to the Food and Drugs Act Regulations for the mean-
ing of the term “biological products” in Tariff Item 206a
and I, therefore, find it unnecessary to review the changes
made in these Regulations from time-to time.

It is, I think, sound to say that, in the absence of a clear
expression to the contrary, words in the Customs Tariff
should receive their ordinary meaning but if it appears
from the context in which they are used that they have a
special technical meaning they should be read with such
~ meaning. Here it is plain that Tariff Item 206a was con-
cerned with substances of a pharmaceutical nature. Con-
sequently, the term “biological products” must be regarded
as a technical term and read with the meaning it would
have to persons in the pharmaceutical industry. In that
field it had in 1936, and for some time previously, a gener-
ally known meaning of wide import, namely, the dictionary
meaning which I have cited. In my judgment, that is the
meaning that should be given to it in Tariff Item 206a.

While its meaning was generally known to persons in the
pharmaceutical industry the limits of its ambit were not
fixed. Consequently, the fact that penicillin was not
known commercially until about 1940, although known to
scientists previously, did not exclude it from being a bio-
logical product within the meaning of Tariff Item 206a.
Section 10 of the Interpretation Act, R.S.C. 1927, chapter 1,
provides that the law shall be considered as always speak-
ing, from which it follows that words used in an enactment
may, as the years go by, apply, without any change in their
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meaning, to things that were not known at the time they

were first used. And so it was with Penicillin S-R, if, when
it became known, it was a “biological product” within the
meaning which the term had in 1936. '

I now come to the second question, namely, whether
Penicillin S-R was a biological product within the meaning
of the term as used in Tariff Item 206a. This was a matter
of controversy. I shall first deal with the opinion evidence
on whether penicillin was a biological product. On this
question the Board had assistance from several sources. I

1
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1_9{3‘ need not enumerate all of them. The most important wit-
Dreury Dess for the respondent was Dr. F. D. 8. Stimpert, the
Ml\}ﬁfglﬁi;"“ director of biological research in the biological laboratories
Revenve of the respondent. He said that the biological research

FfEDCEU}S(Z%S division of the respondent was engaged in the investigation
paly, and development of biological products pertaining to the
Davis  prevention and treatment of infectious diseases, which

Coreany 1DVestigations particularly included the study of the char-
Livmap  geteristics and production of substances produced by the
Thorson P. growth of micro-organisms, the study of penicillin and
~—  other antibiotics being a major activity, and then made the
following statement:

Products commonly recognized in the pharmaceutical industry as
“biological products” have certain common characteristics, namely:

(a) They have their source and origin in micro-organisms, such as
mold, fungi, bacteria and viruses.

(b) They are produced by the growth of such micro-organisms.
(¢) They have a tendency to lose potency under storage.

And then said:

Penicillin possesses all of the above characteristics and is therefore
considered a biological product.

Then Dr. Stimpert stated that he had reviewed the defini-
tion of “biological product” as found in Webster’s New
International Dictionary, Second Edition, Unabridged, and
read it into the record. He did not state the date of the
print he referred to and counsel assumed that it was in
1942. Whether that was so or not, the fact is that the
definition to which he referred was in exactly ‘the same
words as those of the definition in the 1934 print of the
dictionary, which I have cited. After Dr. Stimpert read
the definition he made the following statement:

in my opinion penicillin is a biological product within the meaming
of this definition.
Counsel for the appellant strongly criticized this statement
on the ground that Dr. Stimpert did not state which part of
the dictionary definition penicillin fell within, While there
is ground for this eriticism it does not dispose of the opinion
for even if it were shown that penicillin was not a complex
substance of the kind referred to in the first part of the
definition it might be a complex substance of the kind
referred to in the second part.
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Then Dr. Stimpert referred to antibioties. Here I should
mention the fact that while it was disputed before the
Board that penicillin was a biological product it was agreed
that it was an antibiotic. On the controversial subject
whether an antibiotic is & biological product Dr. Stimpert
gave his opinion. He stated that it had been his experience
in the biological field that antibiotics, since their origin, had
been regrouped with biologieal products, particularly in"the
state of biologics or products arising from bacterial or
micro-organism growth. He reviewed the development of
the term “antibiotic”, which came into use in 1940 and
1941, especially with the introduction of penicillin as a
chemotherapeutic agent, and said that the accepted defini-
tion of an antibiotic was one given by Dr. Waksman and
published in 1947 in a scientific journal called Mycologia,
Volume 39, No. 5, at page 568, as follows:

An antibiotic is a chemiecal substance, produced by micro-organisms,
which has the capacity to inhibit the growth of and even to destroy
bacteria and other micro-organisms. The action of an antibiotic against
" miero-organisms is selective in nature, some organisms being affected and
others not at all or only to a limited degree; each antibiotic is thus char-
acterized by a specific anti-microbial spectrum. The selective action of
an antibiotie is also manifested against microbial vs. host cells. Anti-
biotics vary greatly in their physical and chemical properties and in their
toxicity to animals. Because of these characteristics, some antibiotics
have remarkable chemotherapeutic potentialities and can be used for the
control of various microbial infections in man and in animals.

He then gave his opinion as follows:

Serious analysis of these definitions and of the literature I have
quoted, and my experience, prompt me to say it is my opinion that
penicillin, as an antibiotic as defined, would come under the scope of a
biological product.

Then Mr. F. E. Willson, a pharmaceutical chemist em-
ployed by the respondent, agreed with Dr. Stimpert.

There was also a statement by J. H. Kane, the director of
the biochemical research and production division of the
“Charles Pfizer organization” in Brooklyn, as follows:

It is of course possible to give special and limited meanings to the
term “biological product” for specific purposes but these two words
standing alone mean to those trained in this field any product which is
(1) produced as a result of the growth processes of micro-organisms
which would include molds such as those which are employed in the
production of penicillin, (2) assayed by biological methods, and (3)
employed primarily in the treatment of diseases.

85966—2a
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This statement closes with the following conelusion:

Penicillin  unquestionably meets all three of these fundamental

The only contrary opinion before the Board was that of

AND EXCISE the Department of National Health and Welfare, as ex-

PARKE,
Davis
&

CoMPANY
LiM1TED

Thorson

P.

pressed by Mr. A. Papineau-Couture, one of its officers
that penicillin was an antibiotic but was not considered a
biological produet. No experts other than Mr. Papineau-
Couture were called on behalf of the Deputy Minister. The
case against the admission of Penicillin S-R consisted of
this opinion and the contention that since penicillin was
not licensed to be manufactured as a biological product it
was not admissible under Tariff Ttem 206a.

There was thus ample material before the Board from
which it could reasonably consider that penicillin was a
“biological product”.. But, according to counsel for the
appellant, that did not conclude the matter. It was argued
that even if penicillin was a biological product it did not
follow that Penicillin S-R was, that there was no evidence
before the Board on how Penicillin S-R was manufactured
or produced and that it was not shown that it had its source
and origin in micro-organisms or that it was produced by
the growth of micro-organisms or that it was used as a
vaccine or a pollen extract or that it otherwise came within
the definition of biological product. It was also urged that
such evidence as there was indicated that Penicillin S-R
was a different substance from penicillin. It was described
as a procaine and buffered crystalline penicillin and it was
said that this meant that it was a salt resulting from the
reaction of procaine on penicillin and, therefore, a deriva-
tive of it and different from it. The fact that it was
buffered was said to make it a manufactured product rather
than a biological product. This opinion commended itself
to the dissenting member of the Board who drew on his
own knowledge as a chemist—which, with respect, he had
no right to do—to come to his dissenting opinion. Basie-
ally, the argument was that the appealing importer had
failed to discharge the onus cast upon it of showing that
Penicillin S-R was a biological product. There was a
general criticism that the experts had spoken in general
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terms about penicillin whereas the substance which the Eéfj
Board had to deal with was Penicillin S-R, not penicillin, Dgreury
and there was nothing to show that what was said about Mﬁﬁgiﬁgp

penicillin was applicable to Penicillin S-R. REvENUR
ror CUsTOMS

This criticism is not well founded. It is clear from the awpo Excise
transeript of the proceedings before the Board that there p,iin
was no doubt in the minds of the parties and the witnesses  Davis
that penicillin included Penicillin S-R and that when the GCompay
former was referred to the reference applied to the latter. ™™™
For example, Mr. Papineau-Couture said that there were Thorson P.
various kinds of penicillin and proceeded to enumerate
them. In his enumeration he placed “procaine penicillin
and buffered crystalline penicillin for aqueous injection”,
the proper name by which Penicillin S-R was deseribed in
License 503. Moreover, Order in ‘Council P.C. 5090, dated
November 5, 1948, which enacted amended Regulations for
licensing manufacturers to operate registered establish-
ments for the manufacture of injectable antibiotics and
injectable preparations containing antibiotics made it clear
that penicillin included its salts and derivatives. Para-
graph 20 provided:

20. Penicillin shall be an antibiotic as defined in paragraph 1 and
shall be one or more of the antibiotic substances produced during the
growth of fungi such as Penicillium notatum, Penicillium chrysogenum,
and the salts and derivatives of such substances. The proper name shall
be that specified in the license.

Then paragraphs 27 to 32 deal with erystalline penicillin as
a kind of penicillin and paragraphs 38 to 42 refer to pro-
caine penicillin as a kind of penicillin. And there was no
doubt in Dr. Stimpert’s mind that he was being called upon
to give his opinién on whether Penicillin S-R was a bio-
logical product and that he considered it a kind of penicillin.
The following extract from the transecript is important:

Mr. Keuiey: Doctor, you are familiar with the question before this
Board which I think we can limit to whether or not penicillin S-R is a
biological.

Dr, Stimpert: Yes.

The CuHAmMAN: Do you mind if I ask the Doctor what “S-R” .
means?

Dr. StimperT: The two terms are “soluble” and" “repository’”’, which
term is used for the action of penicillin., It is a combination of two
crystal sizes of penicillin.

The CmamMAN: The reason I ask this is to provide for any dispute
over the kind of penicillin,

Mr. Keuiey: This is the penicillin we are restricted to

85966—23a
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In my opinion, this completely disposes of the appellant’s
criticism. Instead of constantly repeating the term Peni-
cillin S-R everyone spoke of it as penicillin but Penicillin

ror Customs S-R was clearly in their minds. Thus everything that was
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said of penicillin must be considered as having been said of
Penicillin S-R.

This brings me to my conclusion. The issue in this
appeal is not whether Penicillin S-R was actually a bio-
logical product within the meaning of Tariff Item 206a but
whether the Tariff Board erred as a mater of law in decid-
ing that it was and, therefore, exempt from duty by virtue
of it. If there was material before the Board from which it
could reasonably decide as it did this Court should not
interfere with its decision even if it might have reached a
different conclusion if the matter had been originally before
it. Moreover, the decision of the Board might not have
been the same if the case before it on behalf of the Deputy
Minister had been put differently. Whether penicillin is a
biological product within the dictionary definition I have
cited, either under the first part or under the second,
appears to be a matter of controversy but this was not
developed as it might have been. The persons presenting
the Deputy Minister’s case seem to have been so beset with
the idea that Penicillin S-R could not be admitted as a
biological product under Tariff Ttem 206a because it was
not licensed to be manufactured as a biological product and
because 'the officers administering the Food and Drugs Act
classed it as an antibiotic and, consequently, not a bio-
logical product that they did not bring convincing expert
opinion in support of the contention that Penicillin S-R
was not a biological product before the Board. The pre-
ponderance of expert opinion was thus strongly in favor of
the appealing importer’s position.

Consequently, I am satisfied that the majority of the
Board, on the material before it, acted reasonably in decid-
ing that Penicillin S-R was a biological product within the
meaning of Tariff Ttem 206a and exempt from duty by
virtue of it. Indeed, it is difficult to see how, on such
material, it could have decided otherwise.
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I am, therefore, of the opinion, without attempting to
decide positively whether Penicillin S-R was a biological
product or not, that the Tariff Board did not err as a matter
of law in deciding as it did. That being so, the answer to
Question 1 is in the negative.

It follows that the appeal herein must be dismissed with
costs.
Judgment accordingly.

BETWEEN :

FREDERICK A. PERRAS ................ APPELLANT;
AND

THE MINISTER OF NATIONAL

REVENUE ..@voeoeneenannnnnnn. } RESPONDENT.

Revenue—Income—The Income War Tax Act, R.8.C. 1927 ¢. 97, s. 19(1)—
Winding up—Undistributed income on hand—Meaning of “on hand”
—Appeal allowed.

Appellant and another person owned shares in Commercial Hotel Limited
the assets of which company were sold, the money received from such
sale being held pending the disposition of certain tax appeals instituted
by the Company. The Company was liable for certain tax assess-
ments made on it and these assessments were paid. Thereafter the
company passed a resolution that it be wound up and a liquidator
was appointed. He carried out the liquidation of the company and
distributed the balance, after payment of debts, to appellant and the
other shareholder. Respondent computed that the Company had on
hand undistributed income and added this amount to the income of
appellant and the other shareholder. The added assessment was based
on the contention that the Company should have had undistributed
income on hand from beer sales made during the years for which such
sales were assessed against the Company and which were the subject
matter of the appeals referred to above. An appeal from such assess-
ments was taken to this Court.

Held: That the undistributed inecome on hand in s. 19(1) of the Act
means the undistributed income the company has on hand and that
is determined by ascertaining what the company actually did have
on hand, not what it should have had on hand; “on hand” means “in
the possession or control of” and so available for distribution, and in
computing what is on hand there should be taken into account dis-
bursements and losses which may have lessened the amounts of the
profits held in reserve.

2. That the assets of the business of Commercial Hotel Limited sold were
all capital assets and that any sum of undistributed income which the
Company may have had on hand was completely wiped out upon
payment of the arrears of income tax and there was mot at the time
of the winding up any undistributed income on hand.
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APPEAL from a decision of the Income Tax Appeal
Board.

The appeal was heard before the Honourable Mr. Justice
Cameron at Vancouver.

J. A. MacInnes, Q.C. and C. S. Arnold for appellant.
J. L. Farris, Q.C. and T. E. Jackson for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Camrron J. now (November 20, 1953) delivered the
following judgment:

This is an appeal from a decision of the Income Tax
Appeal Board dated November 21, 1952, by which it
affirmed an assessment made upon the appellant for the
year 1948. The appeal involves a consideration of the pro-
visions of s. 19(1) of the Income War Tax Act and its
application to the facts of this case. In that year, the
appellant, as a shareholder of Commercial Hotel Ltd.
received certain amounts from its liquidator, and the re-
spondent, being of the opinion that at the time of the wind-
ing up, the company had on hand certain undistributed
income, added to the declared income of the appellant (as
the owner of one-third of the issued shares of the company),

one-third of said amount. The only other shareholder in-

1948 was Mrs. Dorothy Johnson who was the owner of the

remaining two-thirds of the issued shares of that company;

she also received in 1948 certain sums from the liquidator,
and to her declared income the respondent added two-
thirds of what was considered to be the undistributed
income of the company. Both the appellant and Mrs.

Johnson were assessed accordingly and their appeals to the

Income, Tax Appeal Board in respect thereof were dis-
missed. - Both have taken an appeal to this Court and at
the hearing their appeals were éonsidered together. The

principles involved and the evidence adduced are equally
.applicable to both cases.

S. 19(1) of the Act is as follows:

- 19.(1) On the winding up, discontinuance or reorganization of the

‘business of any incorporated company, the distribution in any form of the
-property of the company shall be deemed to be the payment of a dividend
to the extent that the company has on hand undistributed income.
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The main ground of appeal is that, in fact, Commercial
Hotel Ltd. at the time of its winding up had no undistrib-
uted income on hand. It becomes necessary, therefore, to
set out certain facts in relation to Commercial Hotel Ltd.
(hereinafter to be called the company).

The company was incorporated in 1927 under the Com-
panies Act of British Columbia. From that date until its
assets were sold in 1947 it carried on business in rented
premises at Vancouver and had a license to sell beer at
retail. From about the year 1938 there were three share-
holders of the company, namely, George Johnson (husband
of Dorothy Johnson), who was its manager and held
approximately one-half of its issued shares; Dorothy John-
son, who held approximately one-sixth of the issued shares
and who at no time took an active interest in the conduct
of the company’s business; and F. A. Perras, the appellant,
who was employed as a beer waiter and owned two-sixths
of the issued shares.

In August, 1945, the Minister of National Revenue, not
being satisfied that the company had filed proper income
tax returns for the years 1939 to 1943 inclusive, exercised
the powers given him by s. 47 of the Income War Tax Act
and determined the income of the company for each of
those years and assessed it accordingly. The company
appealed, but before it had received the decision of the
Minister, George Johnson died. Under his will, all his
shares in the company were bequeathed to his wife who
thereafter was the owner of two-thirds of the issued shares.

Following the death of the said Johnson in January 1947,
his widow and Perras, who were the sole owners of the
company, decided to dispose of the hotel business. On
April 9, 1947, it was sold to Midtown Holdings Ltd. for
$80,000, the sale price including (a) furniture and equip-
ment, the value of which was fixed at $17,500; (b) the beer
license; (¢) goodwill; (d) the name “Commercial”’; and
(e) the lease of the hotel premises. The proceeds of the
sale, which with certain adjustments totalled $81,223.71,
appear to have been paid to the company’s solicitors,
Messrs. MacInnes and Arnold, and pending the final dis-
position of the tax appeals then pending, the greater part
thereof was placed in Government bonds.
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In June, 1947, the Minister affirmed the assessments
made upon the company for the years 1939 to 1943 and an
appeal was taken to this Court. That appeal was dis-
missed with costs by Mr. Justice O’Connor on December 8,
1947 (1). The company thereby became liable to payment
of arrears of income tax, interest thereon, and costs in the
sum of $23,661.31. In order to satisfy the said judgment,
the said solicitors sold bonds having a face value of $25,000
and satisfied the said judgment debt.

Thereafter, and on February 18, 1948, the said company
passed ‘a resolution that it be wound up, and appointed
William Tomlinson, Esq., C.A., as its liquidator. He took
over the remaining assets, paid the debts and expenses and
over a period of time distributed the balance between the
appellant and Mrs. Johnson in the proportion of one-third
and two-thirds. On May 3, 1948, the appellant received
$17,000 in bonds and on the same date Mrs. Johnson
received bonds to the value of $8,500 in respect of her own
shares, and $25,500 in bonds as beneficiary of her husband’s
shares in the company. According to the computation
made by the assessor in the Income Tax office, the company
had on hand undistributed income in the sum of $17,218.74,
and under s. 19(1) there was added to the income of the
appellant one-third of that amount, and to the income of
Mrs. Johnson, the remaining two-thirds.

The books of the company did not show any undistrib-
uted income on hand at the time it went into liquidation.
The assessments made upon Mrs. Johnson and the appel-
lant were based on a computation of the company’s undis-
tributed income made by the witness W. S. Dempsey, an
assessor in the Income Tax office at Vancouver. He took
into consideration the entire operations of the company
since it commenced business as disclosed by its income tax
returns, making due allowance for adjustments made at
the time of each assessment, and also taking into considera-
tion the income assessed for the years 1939 to 1943 which
were later affirmed by the judgment in the KExchequer
Court. The basic figures are shown in Ex. A-1, the first
page of which is for the period from 1928 to December 31,
1948, the second page bringing the computation up to
December 31, 1949. Ex. R-3 is the final computation based

(1) [1948] Ex. CR. 108.
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_thereon and it indicates that if the books of the company
had been properly prepared and if they had included as
taxable revenue the added amounts of income from beer
sales for the years 1939 to 1943, which were assessed
against the company in those years ($30,773.03), there
should have been undistributed income of $17,218.74 on
hand.

Counsel for the appellant does not challenge the accur-
acy of that computation as such. He admits that the
company was bound by the judgment in this Court and
that the full amount of the assessments for those years was
paid. His main contention, however, is that no part of that
added income of $30,773.02 was on hand at the time of the
liquidation and consequently that none of it was received
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by either Mrs. Johnson or the appellant. He submits that

all the assets sold to Midtown Holdings Ltd. were capital
assets; and that as they were sold for a total amount of
$81,223.71, and as the two shareholders received only a
total of approximately $65,000 in the liquidation, the cap-
ital assets were, in fact, depleted to the extent of approxi-
mately $16,000.

The onus is upon the appellant and the taxpayer must
establish the existence of facts or law showing an error in
relation to the taxation imposed upon him (Johnson v.
Minister of National Revenue (1)). As stated by Rand, J.
in that case at p. 489, the onus is upon the taxpayer to
demolish the basic fact on which the taxation rested. In
this case the basic fact on which the taxation rested was
that the company did have undistributed income on hand.
Now as I have said, there is no doubt that on the basis of
the assessments made upon the company from its inception,
the company should have had the sum of $17,218.74 on
hand. But as I read the provisions of s. 19(1), the distrib-
ution of the company’s assets is deemed to be a dividend,
in the circumstances named, only to the extent that “the
company has on hand undistributed income.” That it
seems to me is a pure question of fact and is not to be deter-
mined by showing what undistributed income the company
should have had on hand, but by determining what it
actually did have on hand. I do not mean by that, of
course, that it must be in the form of cash, for it could be

(1) [1948] S.C.R. 486.
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on hand in many other forms. In my opinion, “on hand”
means “in the possession or control of”” and so available for’
distribution. The tax therefore arises only against undis-
tributed income on hand; and in computing what is on
hand, there should be taken into account disbursements
and losses which may have lessened the amounts of the
profits held in reserve.

Now, as I have intimated above, the entire case put for-
ward by the respondent is based on the assessments made
upon the company for the years 1939 to 1943, which assess-
ments were later affirmed in this Court. By those assess-
ments, there was added to the declared income of the
appellant the sum of $30,773.02. Those so-called “arbi-
trary”’ assessments were made on the theory that the com-
pany had not been reporting in its income the revenue
which its purchases of beer suggested it should have
reported. Mr. Justice O’Connor, who heard the appeals
from those assessments, pointed out in fairness to the com-
pany that in presenting its case it was handicapped by the
fact that Mr. Johnson, who was the chief shareholder and
manager of the company and who knew more about the
company’s business than any one else, had died before the
trial. While he was somewhat doubtful of the weight to
be attached to the findings of some of the appellant’s wit-
nesses, it would appear that his main reason for dismissing
the appeals was that the appellant had not satisfied the
onus cast on it, the concluding words of his judgment being,
“The appellant has not satisfied me that the actual revenue
was less than the revenue estimated by the Minister under
s. 47 during the years in question, and the appeal must,
therefore, be dismissed with costs.”

The effect of that judgment was not to increase the
undistributed income actually on hand, but to increase the
debts of the company ag shown by its books by the sum of
approximately $23,000. That debt was paid in full and it
seems to me that on a proper accounting basis it would be
right to take into aceount the payment of such disburse-
ments as a charge on the profits actually held in reserve in
determining what undistributed income was actually on
hand. '

Now, however much in error the books of the company
may have been at an earlier stage in the history of the com-
pany’s affairs, and whatever may be the explanation for the

\



Ex. CR. EXCHEQUER COURT OF CANADA -

non-appearance in its books of the sum of $30,773.02, the
history of its affairs from and after the death of George
Johnson and up to the time of the final distribution by the
liquidator has been made quite clear by the evidence of
Mrs. Johnson, Mr. Tomlinson and the appellant. That
evidence is sufficient to establish definitely the assets then
on hand and the manner in which they were dealt with.

My first conclusion is that the assets of the business sold
to Midtown Holdings Ltd. were all capital assets. That
would undoubtedly be the case with regard to the beer
license, the lease of the premises, the goodwill and the
right to use the name “Commercial.” Prima facie, also,
that would be the case in regard to the furniture and equip-
ment. I have not overlooked the submission of counsel for
the respondent that it is a somewhat suspicious circum-
stance that the total cost of the furniture and equipment
as shown by the company’s returns, was approximately
$12,300 (practically all of which had been written off to
depreciation), and that the price put upon it at the time of
the sale was $17,500. His suggestion is that some of the
undistributed profits may have been put into the purchase
of additional furniture and equipment. But in view of the
effect of inflation on the prices of all such equipment and
that the price established thereon at the time of the sale
may well have been a purely arbitrary one, I do not think
T should draw any such conclusion in regard thereto.

My second conclusion is that on the evidence the appel-
lant has satisfied me that the other assets of the company
did not at any material time after the death of George
Johnson exceed in value the sum of $23,661.31, which was
paid in-satisfaction of the arrears of income tax. Messrs.
MacInnes and Arnold, the solicitors for the company,
received only the proceeds of the sale of the capital assets,
and the remaining assets were taken over directly by the
liquidator. T accept the latter’s evidence that his total
receipts in the winding up proceedings are as shown in
para. 17 of the Notice of Appeal. These receipts total
$68,220.85, and excluding therefrom the Victory bonds of a
value of $51,000 and cash amounting to $649.45 (both of
which represent the balance of the proceeds of the sale of
capital assets as turned -over to him by Messrs. MacInnes
and Arnold), the receipts by him of all assets other than of
capital assets are shown to be of a value of $16,571.40.
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That amount is made up of $7,000 in Government Bonds,
certain book debts owing by the shareholders, a bank bal-
ance and various refunds, mainly of the refundable portion
of excess profits tax paid by the company in previous years.
Assuming that all these various items are made up of undis-
tributed income on hand in some form, it is apparent that
when the debt of $23,661.31 was paid and charged to profits
held in reserve—as I think the company was entitled to do
~no undistributed income remained on hand.

It is true that the debt of $23,661.31 was actually paid by
Messers. MacInnes and Arnold out of the proceeds of the
sale of capital assets. But I do not think that that is a
matter of any importance whatever. At the time the judg-
ment was rendered, a liquidator had not been appointed
and there were no other liquid assets then avaifable to meet
the obligation. It was merely a convenient way of paying
the obligation without delay. 7

My finding on this point, therefore, is that any sum of
undistributed income which the company may have had on
hand was completely wiped out upon payment of the
arrears of income tax; and that upon a proper accounting,
there was not at the time of the winding up any undistri-
buted income on hand. It follows that no part of the
amounts received by the appellant in 1948 is taxable under
the provisions of s. 19(1).

For these reasons, I find that the appellant has satisfied
the onus put upon him to establish that on the winding up
of Commercial Hotel Ltd., the company had no undistri-
buted income on hand. The appeal will be allowed and the
assessment made upon the appellant will be set aside and
the matter referred back to the Minister to reassess the
appellant upon the basis of these findings.

The appellant is also entitled to his costs after taxation.
Inasmuch, however, as the same counsel appeared on
behalf of both this appellant and Mrs. Dorothy Johnson,
the other .appellant, and that the appeals were heard
together, I direct that only one set of costs shall be allowed
following the service of Notice of Trial, the same to be
apportioned equally between this and the Johnson appeal.

Judgment accordingly.
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BETWEEN: 1653
ANDREW F. JASPERSON ......oovvne ... AppELLANT; O%7
Nov.28
AND —

THE MINISTER OF NATIONAL

REVENUE ....................... }  Resroooxr.

Revenue—Income tax—Tar based on net worth—Tazable income as
claimed by taxpayer not established by proof.

Held: ‘That when a taxpayer has failed to establish that his taxable income
was as shown by a statement prepared by his auditor and it is proven
to the Court that the statement is incomplete that statement will be
rejected in its entirety.

APPEAL from a decision of the Income Tax Appeal
Board.

The appeal was heard before the Honourable Mr. Justice
Cameron at Calgary.

A. M. Harradence for appellant.
H.W. Riley, Q.C. and T. E. Jackson for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CameroN J. now (November 28, 1953) delivered the fol-
lowing judgment:

This is an appeal by the taxpayer from a decision of the
Income Tax Appeal Board dated October 27, 1952 (7 Tax
AB.C. 177) dismissing his appeal from assessments made
upon him in respect of the years 1946 to 1950 inclusive.

The Minister of National Revenue, being dissatisfied
with the returns made by the taxpayer, exercised the powers
conferred on him by s. 47 of the Income War Tax Act,
determined the amount of the tax to be paid for the years
1946, 1947 and 1948, and assessed him accordingly; simil-
arly, for the years 1949 and 1950 he exercised the powers
conferred by s. 42(5) of the Income Tax Act and assessed
the tax payable by the appellant for those years.

The onus is on the appellant to show the existence of
facts or law showing an error in relation to the taxation
imposed upon him (Johnston v. M.N.R. (1)).

(1) [1948] S.C.R. 486.
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1953 At the hearing, no attempt was made to uphold the
— .

JaseErsox returns made by the appellant for any of the years in ques-
Mixtormr o f100. It is obvious that they were incomplete and inaccur-
533;;1?; ate and counsel for the appellant frankly admitted that
" such was the case. On the basis of those returns, no income
CameronJ. tox whatever was payable in any year. However, when
the appellant was originally assessed for the year 1948, he
paid an amount which in one part of the record is stated to
be $537.31 and at another part is said to be $740.54. It was
suggested that the inaccuracies were due to the fact thas
they were prepared for the appellant by his elder son who
had little experience in such matters. I am far from being

satisfied with the reasonableness of that explanation.

The reassessments made upon the appellant and which
are now under appeal are all dated January 28, 1952. They
are based upon a Statement of Net Worth (Ex. A) prepared
by an assessor from material supplied by the appellant. It
shows the net worth of all the appellant’s assets as at Jan-
uary 1, 1946 (the commencement of the five-year period in
question), and as at December 31, 1950 (the end of that
period), after making due allowance for depreciation on all
his depreciable assets. The summary contained on p. 4 of
that exhibit indicates that his nmet worth at January 1,
1946, was $22,161.68, and at December 31, 1950, was
$64,971.28—an increase of $42,809.60. From that amount
is deducted capital gains .of $15,993.80, leaving a taxable
income in net worth of $26815.80. To that amount is
added $10,000 representing living costs of $2,000 per year
(which estimate is not challenged in any way) and also
income taxes of $740.54, paid by the appellant. Based on
that computation, the appellant had taxable income over
the five-year period of $37,556.34. In assessing the appel-
lant, that amount was distributed over the five years in
proportion to the gross income reported by the appellant
in each year. In the result, the reassessments showed
taxable income as follows:

1946 ot $  2,554.08
1047 6,612.02
1948 oo 10,061.99
1040 Lot 9,144 .86
1950 e 9,183.39

$ 37,556.34
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Counsel for the appellant did not attempt to challenge
directly the computation made in the Net Worth State-
ment. Instead, he endeavoured to establish from the evi-
dence of the appellant, his son Roy Jasperson, and an
" accountant, Mr, E. D. Battrum, the precise amount of the
actual income and disbursements in each year. Exhibits 1,
2, 3, 4 and 5 are folders containing a very large number of
cheques, sales slips, statements and receipts for the years
1946 to 1950 respectively. These were supplied to Mr.
Battrum and he was asked to prepare an audited statement
for each year. He also secured statements from various
organizations and corporations to whom the appellant had
sold grain and livestock (Exhibits 7-16). Supplementing
this data with certain information received from the appel-
lant (such as the value of products produced on his farm
and consumed by his family), Mr. Battrum prepared the
statement Ex. 18. It contains what is called a “Cash State-
ment” for each year, but in addition to 4 statement of in-
come receipts and disbursements it econtains a computation
of taxable income after allowing for depreciation and per-
sonal exemptions. The summary on p. 1 shows gross
income for the five years of $63,739.30, a net income of
$16,803.47, and taxable income as follows:

1048 e e nil
B $ 2,244.12
A 2,779.19
1940 e i e 2,215.51
1050 oot e e e nil

$ 7231.82

It will be seen, therefore, that the taxable income com-
puted by the respondent is over $30,200 in excess of that
computed by Mr. Battrum.

Now I have no doubt that Mr. Battrum’s Statement of
Income and Disbursements, insofar as it is based on the
vouchers and statements supplied to him, may be con-
sidered as accurate. Admittedly, however, the vouchers and
receipts were incomplete, the appellant having informed
Mr. Battrum that a substantial number had been lost. In
view of what I consider to be the indisputable facts of the
case and to which reference will later be made, it is appar-
ent that very substantial amounts of income were received
which are not shown in Mr. Battrum’s computation.
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There are other matters, also, which lead me to the same
conclusion. I have not attempted to compare in detail the

Mixmres op Teburns made by the appellant with the statement prepared

NATIONAL
REVENUE

Cameron J.

by M. Battrum; but a “spot” check of some of the returns
shows items of income then reported which are not con-
tained in the auditor’s statement. The returns were made
at a time when the information was fresh in the minds of
the appellant and his son and presumably would be more
accurate than statements made from memory after a lapse
of many years.

For example, I find in the 1946 return two items for
“Livestock Sold” amounting to $370. Then, in the 1947
return, there is an item of “Sundry Sales” such as logs, fire-
wood, sand, gravel, shrubs ete., amounting to $1,200.57. For
the same year there is an item of $2,717 for “Grain Turned
Over on Rent or Agreement of Sale (2,600 bushels)”. Mr.
Jasperson gave evidence that prior to January 1, 1946, he
had turned over grain to one Smith to whom he was in-
debted, but that so far as he could recall he had always
paid him cash after that date until the purchase price of
the property was paid in full. This entry strongly suggests
that the practice continued at least until the year 1947. In
any event, neither that item nor any of the others I have
mentioned, appears in Mr. Battrum’s computation. The
apf)ellant also admitted that he had sold two truckloads of
barley privately, and I was unable to trace that item in Mr.
B‘a,ttrum’s; statement.

As I have intimated above, there is evidence which in my
opinion is conclusive that the appellant’s income for the
years in question was very much greater than that shown in
Mr. Battrum’s statement. The appellant is a farmer and
is concerned mainly with the growing of grain and the buy-
ing and selling of livestock. It is not suggested that on
January 1, 1946, his assets were other than as shown on the
Net Worth Statement or that during the next five years he
received any money from any source other than from the
operation of his farm and the sale of one of his farms in
1948 for $27,700.
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In the five-year period, it is shown that he paid out the 1953

following amounts, exclusive of ordinary operating costs.  Jaseerson
v

(@) To Smith for balance of purchase price on farm MINISTER OF
bought in 1945 for $14,400.00 with a downpayment of NaTionaL
$3,00000 .. iientiie e $11,400.00 REVENUE

(b) New machinery and equipment as stated by Mr. Car;;(-)n J.
Battrum ..ottt e 18,807.82 —_—

(¢) New farm purchased in 1948 for cash ................ 10,500.00

(d) New farm purchased in 1948 and paid for by Jan-
uary, 1949 ... i iere i 22,400.00

(e) Paid on account of Income taxes ........cvvvvnnnnnn 740.54

(f) For living expenses as estimated by the assessor and .
not disputed ....ciieieiiiiieieiiierae e, 10,000.00

(g) Loan made to unidentified person and owing Decem-
ber 31, 1950 ..ineiit it it e i e 1,000.00

$74,848.36

To meet these outlays it is shown that during the five
years, he had on hand, exclusive of inecome, not more than
the following amounts:

(a) Bonds on hand at January 1, 1946 .................. $ 3,225.00
(b) Proceeds of sale of one farm in 1948 (approximately)  27,700.00

(¢) Depreciation on buildings and equipment for the
period January 1, 1946, to December 31, 1950, which
for this purpose I shall assume to be as claimed by
Mr. Battrum, that amount or more having been
allowed in the Statement of Net Worth ............ 11441 87

$ 42,366.87

It is apparent that as no new capital was brought into
the business and as no capital asset of any importance other
than that mentioned was sold, the difference of $32,481.49
must have been derived from income received within the
five-year period. It is true that that amount is somewhat
less than the figure of $37,556.34 reached by the assessor in
the Net Worth Statement; but the difference may be
accounted for in whole or in part by the fact that the
assessor has included in his computation the sum of $1,650
paid in 1947 for a winter home in Cardston (which I shall
refer to later) and to other minor matters which for the
purpose of my conclusion I have not found it necessary to
consider. It may be noted here that the appellant stated
that he laid out certain amounts in changing and adding to
the buildings on the farms he purchased in 1948.

85966—3a
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1953 In the light of this evidence, which I have taken from the
JASPERSON appellant’s own witnesses, there is no doubt that Mr. Bat-
| Mixisrmmop TUM'S statement is most incomplete. That evidence is
11;133;%1;%_ sufficient in my opinion to indicate that, subject to a few

_  minor matters which I will now refer to, the Net Worth
CameronJ. Statement must be accepted as accurately representing the

taxable income of the appellant over the five-year period.
Counsel for the appellant made no objection to the manner

in which it was apportioned.

There are two items in the Net Worth Statement which
should be corrected. The cost price of that part of Sec.
1-4-25-W4 appears as $12,800). The evidence showed that
the south one-half thereof was purchased at that price, but
that the portion of the north half purchased by the appel-
lant about the year 1939 was acquired for $2,400. The
total cost thereof should be increased to $15,200. Some
evidence was given that many years after the south half of
that section was acquired, the Debt Adjustment Board “put
a price of $4,600 on that property”, but I was not informed
as to whether that was the amount fixed as the total pur-
chase price or the balance to be paid, and as a result I do
not propose to consider that matter further.

The Net Worth Statement included as an asset of the
appellant a house in Cardston purchased in 1947 for $1,650.
The appellant gave evidence that it was purchased with
monies belonging to his wife and the latter corroborated
that statement. The evidence on that point was perhaps
not quite conclusive, but inasmuch as there was no evidence
to contradict the statements that the purchase price was
wholly contributed by Mrs. Jasperson—although there was
some difference of opinion as to just how or when she had
acquired it—I have reached the conclusion that the sum
of $1,650 should not be included as an asset of the appellant.

The appellant has failed to establish that his taxable
ifcome was as shown by the statement prepared by his aud-
-itor and I reject that statement in its entirety as being
incomplete, and not in accordance with the facts proven

_before me. Subject to the two matters which I have men-
tioned and the new computation which will have to be
made as a result of such corrections, I accept the Net Worth
Statement as shown in Ex. A as having been properly made.
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In order that the proper changes may be made, it is neces- 35_3,
sary to formally allow the appeal and refer the matter back Jasrersox
to the Minister. MINISTER OF

‘In the result and for the reasons I have stated, the appeal lgg‘f;‘;f?;
will be allowed, the decision of the Income Tax Appeal —
Board set aside, and the matter referred back to the Cameron J.
Minigter for the purpose of amending the Net Worth
Statement by:

(@) increasing the book value of Sec. 1-4-25-W4 to the sum of $15,200
and by adjusting the amount of capital gains accordingly;

(b) deleting from the assets of the appellant as of December 31, 1950,
the sum of $1,650 representing the cost of the Cardston home;

and to reassess the appellant accordingly for the five years
in question.

I would also draw the attention of the respondent to a
matter not raised at the hearing. It would appear that in
the reassessment for the year 1946, the appellant was
assessed for the full amount of taxable income without
consideration being given to any claim for personal
deductions.

While the appeal is allowed for the limited purposes
which I have outlined, the assessments made by the respon-
dent will be varied only to a very small extent. In view of
the fact and in the light of all the circumstances, I see no
reason why the respondent should not be entitled to his
full costs after taxation, and I so direct.

Judgment accordingly.

DOROTHY IRENE JOHNSON ........... APPELLANT;
AND
THE MINISTER OF NATIONAL

REVENUE ...................... } RusronpeNT.

The appeal was allowed for the reasons stated in Fred-
erick A. Perras v. Minister of National Revenue ante p. 21.

85966—33%a
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BeTweEN:

JOSEPH HAROLD WILSON ............ APPELLANT;
AND

THE MINISTER OF NATIONAL

REVENUE ... ............ i, } RESPONDENT.

Revenue—Income—Income tax—The Income War Tax Act RS.C. 1927,
c. 97, s. 6—The Income Tax Act 11-12 Geo. VI, c. 62, s. 12(1)(a)—
Income or capital—‘Disbursements or expenses not wholly, exclis-
wely and necessarily laid out or expended for the purpose of earning
the income”—No deduction in respect of “an outlay or expense except
that it was made or incurred by the tazpayer for the purpose of gain-
tng or producing income from property or a business of the taxzpayer”.

A testator by his will bequeathed to appellant the business and lands and
premises on which that business was carried on in the City of Victoria
under the name of “W. & J. Wilson” subject to appellant entering
into and carrying out certain covenants namely, to pay testator’s
widow a fixed sum each month, to pay all taxes and charges and
expenses of repairs on testator’s two houses. By the will testator
charged the business premises with the performance of such covenanis.
Appellant accepted the bequest and upon entering into the covenants
provided by the will became owner of the business which was carried
on under its original name, the legal title to the business premises
being retained by the executors of the will.

Appellant fulfilled the obligations upon him by the covenants entered
into, all such payments being made by cheque of W. & J. Wilson and
posted in the books of the business as “Account of Mrs. A. A. Wilson”
such payments being charged to rent account in the auditor’s state-
ments of the business of W. &. J. Wilson.

Appellant deducted such amounts from his income for taxation purposes.
The deduction was disallowed by respondent and appellant now
appeals to this Court,

Held: That the payments were not disbursements or expenses wholly,
exclusively and necessarily laid out or expended for the purpose of
earning the income of appellant, nor were they payments made or
incurred by the taxpayer for the purpose of gaining or producing
income from property or & business of the appellant.

2. That the payments were made on account of capital, since money paxd
for acquiring the business or for property in which a business is to be
carried on is a capital expenditure and none the less so if it is paid
in part or in whole by a series of payments.

3. That the proprietor of a business which is carried on in his own
premises and under his own name may not deduct the annual value
of the property or rent in computing his income and that rule applies
when the owner is the sole proprietor of the business which is con-
ducted under a somewhat different name.

4. That payments made by appellant were not rent.
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APPEAL from a decision of the Income Tax Appeal 5),5_3,

Board. WiLsoN
V.
The appeal was heard before the Honourable Mr. Justice Mﬁ};ﬁiﬁ?
Cameron at Victoria. REVENUE

L. J. Ladner, Q.C., W. H. M. Haoldane, Q.C. and W. M.
Carlyle for appellant.

J. G. Ruttan and T. E. Jackson for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

CaMeroN J. now (November 20, 1953) delivered the
following judgment:

This is an appeal from the decision of the Income Tax
Appeal Board dated February 4, 1953, whereby the appel-
lant’s appeals in respect of income tax assessments made
upon him for the taxation years 1946, 1947, 1948 and 1949,
were dismissed.

There is no dispute as to the facts. During each of the
years in question the appellant carried on business at Vie-
toria, B.C., and elsewhere, as “W. & J. Wilson,” of which
business he was the sole proprietor. To his T-1 General
returns, he attached in each year an auditor’s statement of
the business of “W. & J. Wilson,” such statements showing
annually a deduction for “rent” as follows:

1046 oot et $ 6927.77
1087 ot 7,132.91
1048 .ottt e e 6,950.53
1949 .ot 6,798.62

In assessing the appellant, the respondent totally dis-
allowed these items as deductions, added them to the
income of the appellant and assessed him accordingly.
From such assessments, appeals were taken to the Income
Tax Appeal Board and subsequently to this Court.

Prior to January 2, 1945, the business of “W. & J. Wilson”
was owned and operated by J. E. Wilson, father of the
appellant. For many years he carried on that business at
the premises known as 1221 Government Street in the City
of Victoria and more particularly known as Lot 166,
Block 13, which premises he also owned. J. E. Wilson died
on that date and by his will, duly admitted to probate
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(Ex. 1), he appointed the Canada Trust Company and the
appellant to be his executors and trustees, and disposed of
the said business and premises as follows:

“I GIVE, DEVISE AND BEQUEATH to my said son Joseph Harold
Wilson the property and premises known as number 1221 Government
Street in said City of Victoria and more particularly described as Lot 166,
Block 13, City of Victoria, and the business carried on by me therem
under the name of W. & J. Wilson and the goodwill thereof, all goods,
stock-in-trade, furniture, machinery, store fittings and plant together with
the benefit of all contracts subsisting in relation to the said business, all
book debts owing to me in connection with said business and all securities
for money, cash and money in bank to the credit of the said business
subject to my said son complying with the following terms, namely:”

And then, omitting subclause (@), (b) and (c) not here
relevant, the said will continued:

“(d) Entering into a covenant under seal with my wife binding him-
self and his executors and administrators to pay to her during her life-
time the sum of $500 each and every month on the first day thereof in
advance, the first of such payments to be made on the Ist day of the
month next following my death;

(e) Entering into a covenant under seal with my said wife and my
Trustees, binding himself and his executors and administrators, whereby
he shall covenant that during the lifetime of my wife or until the same
be sold, whichever event shall the earlier happen, he or they will pay all
taxes, local improvement charges, insurance premiums and expenses of all
ordinary repairs to the upkeep of the fabric of my residence known as
number 811 St. Charles Street in the said City of Victoria and of the
buildings situated on my summer residence property at Finnerty’s Beach
in the Municipality of Saanich:

(f) The said Lot 166 shall be and is hereby charged with the perform-
ance by my said son’s covenants required above by paragraphs (d) and (e)
to be entered into by him and accordingly, during the lifetime of my
wife the title to the said Lot 166 shall be in the names of my said Trustees
with the right to my said son, should he desire that the same be sold, to
require my Trustees to sell the same provided the sale price thereof and
the terms of sale meet with their approval and the moneys to be realized
from any such sale shall, if my said son so desires, be used in the purchase
of other business premises for my said son, and unless so used shall be
invested and the income to be derived therefrom shall be paid to my said
son, subject to the performance by him of his covenants as above men-
tioned, and on the death of my sald wife the capital thereof shall be
paid to my said son:

(¢) Upon my son eomplying with the terms of this bequest and devise
to him within three months from the date of my death my Trustees are
authorized to turn over the said business to my said son as a going con-
cern as of the date of my death, but should my son fail to carry out the
above terms within the said period of three months or thereafter within
a period of one month from the giving of written notice to my said son
requiring-him to elect as to whether he will take the said business over or
not, then my Trustees are to sell and convert the said business and land
into money, and pay the moneys required to be paid under paragraphs
(@), (b) and (c) hereof and to set aside a sufficient amount which when
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invested will in the opinion of my Trustees produce 4 sufficient income to ' 1953
pay to my wife the said sum of $500 as provided by paragraph (d) hereof, V.VILgO"N
and the other outgoings provided by paragraph (e) hereof, and apply such )

income for such purpose and to pay the balance of said proceeds to my MIN.ISTEEEOF
said son, and on the death of my said wife to pay to my said son the ggg‘;‘g;‘-
capital retained and invested as above required to be invested. I AUTH-

ORIZE AND EMPOWER my Trustees until the said business be. turned Cameron J.

over to my son or sold and converted as above provided, to manage and
carry on the sald business and for such purpose in their discretion to
appoint my said son to act in the full management thereof:”

The appellant, having chosen to accept the bequest and
devise subject to all the conditions imposed by the said
will, duly entered into the agreements as required by sub-
sections (d) and (e). Thereupon, the said trustees turned
over to the appellant the business of “W. & J. Wilson” of
which he then became the sole proprietor. Pursuant to the
provisions of subsection (f), the title to the said Lot 166
was retained by the said executors, and, as shown by the
Certificate of Encumbrance dated Nov. 30, 1951 (Ex. 2), it
was on that date still held in their names.

By his will, J. E. Wilson gave to his widow a life interest
in his Viectoria residence and in his summer home at Fin-
nerty’s Beach. The disbursement which the appellant
now seeks to deduct consisted of the monthly payment of
$500 which he had agreed to pay to his mother during her
lifetime, and of the taxes and other outgoings on the Vie-
toria residence and on the summer residence, which, by his
agreement with the trustees, he had undertaken to pay. It
is shown that all such payments for the years in question
were paid by the cheque of “W. & J. Wilson” direct to the
widow. In the books of that business they were posted to
“Account of Mrs, A. A. Wilson,” and at the end of each
year the total sums paid were charged to “Rent Account”
in the annual auditor’s statements of the business of
“W. & J. Wilson.”

The Income War Tax Act is, of course, applicable to the
taxation years 1946, 1947 and 1948. Its relevant provi-
sions are as follows:

6. In computing the amount of the profits or gains to be assessed, a
deduction shall not be allowed in respect of
(a) disbursements or expenses not wholly, exclusively and necessarily
laid out or expended for the purpose of earning the income;
(b) any outlay, loss or replacement of capital or any payment on
account of capital or any depreciation, depletion or obsolescence,
except as otherwise provided in this Act;
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1953 (¢) the annual value of property, real or personal, except rent actually
WE;; paid for the use of such property, used in connection with the
N

business to earn the income subject to taxation;

v.
MﬁﬁgﬂlﬁF For the taxation year 1949 the Income Tax Act is applic-

ReveNve  ghle, its relevant provisions being as follows:
Cameron J. 12. (1) In computing income, no deduction shall be made in respect of

(a) an outlay or expense except to the extent that it was made or
incurred by the taxpayer for the purpose of gaining or producing
income from property or a business of the taxpayer,

(b) an outlay, loss or replacement of capital, a payment on account
of capital or an allowance in respect of depreciation, obsolescence
or depletion except as expressly permitted by this Part,

(d) the annual value of property except rent for property leased by
the taxpayer for use in his business.

It is not contended that in this case there is any sub-
stantial difference between these provisions of the Income
War Tax and the Income Tax Act.

The onus is, of course, on the appellant (Johnston v.
M.N.R. (1)). The first submission is that the sums so paid
were “rent” or analogous to rent. It is said that the posi-
tion here is the same ag if the lands and buildings had been
left to the trustees for the lifetime of the widow and that
the trustees had then entered into a lease with the appel-
lant, or with “W. & J. Wilson”; or, alternatively, as if the
property were left to the widow for life and that she had
then leased it to the appellant, or to “W. & J. Wilson.” In
either of such cases, I may assume that the actual rent so
paid (to the extent that it was not unreasonable) would
have been a deductible expense. In support of this con-
tention, it is pointed out that the title to the property did
remain in the name of the trustees and that the evidence
establishes that the actual sums so paid were in amount
roughly equivalent to what might have been a fair rental
for the property.

In my view, however, the facts of the case do not sup-
port this contention. The property was, in fact, devised
to the appellant, subject to his complying with the condi-
tions named, and with which he did comply. The widow
was not given g life interest in the property, and that which
she was entitled to receive was not the rent of the property
but the fulfilment of the contracts entered into personally
by the appellant with her and with the trustees. The

(1) 119481 S.C.R. 486.
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charge created on the property and the direction that the
paper title should remain in the trustees during the life of
the widow, were steps taken to collaterally secure that the
appellant’s personal covenants should be carried out. She
was entitled to the benefits of his covenants whether or not
he carried on business on the premises.

No lease for the property was entered into at any time.
The fact is that the appellant, whether considered as an
individual or as the sole owner of “W. & J. Wilson,” was
never a tenant of the property. I have considered the
terms of the will carefully and have reached the conclusion
that the appellant became the beneficial owner of the
property immediately upon complying with the conditions
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laid down in his father’s will, namely, payment of the sue-

cession duties and the small legacies which he was required
to pay, and the completion of the contracts which I have
mentioned. That he considered himself as such owner
there can be no doubt. In each year his tax returns showed
that he included the premises as an asset of “W. & J.
Wilson,” that he paid the taxes thereon, that depreciation
thereon was claimed and allowed, and that some small part
of the premises was rented as a barbershop, the rent there-
from being duly accounted for. I am quite unable to reach
the conclusion that the payments made by or on behalf of
the appellant, who was the beneficial owner and not the
tenant of the property, to his mother, who was not the
owner of the property, can in any way be regarded as rent
or as in the nature of rent. ‘
Counsel for the appellant, however, emphasized the fact
that the payments here were made by the business of
“W. & J. Wilson.” He submits that that business must be
- considered as a separate entity and that in computing its
profits, it was necessary to take into account the disburse-
ments so made. He points out that for the year 1946 and
1947 the business was assessed to excess profits tax.
Exhibits 3 and 4 are such assessments and I note therefrom
that in each year the Minister disallowed the deductions
claimed in respect of the payments to Mrs. A. A. Wilson._
Mr. P. S. Watt, the chartered accountant whose firm had
been auditing the accounts of “W. & J. Wilson” for many
years, stated that while he had not personally audited the
accounts for the years in question, he had examined the
87573—1a
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annual returns and the books of the company and had been
informed of the terms of the will of the appellant’s father.
He said that he considered that the disbursements in ques-
tion were properly classified as “rents” and that from an
accounting point of view they should be taken into account
in determining the net profits of the business. At another
point he said: “As an accountant I considered ‘W. & J.
Wilson,” or the appellant, as the owner of the property,
which property was burdened with an obligation to pay
the annual amounts which I classify as ‘rent’.” I am unable
to follow his conclusion that the monies paid out by an
owner of property could be considered as rent for that
property.

The remaining submission by the appellant is that the
payments were necessarily made for the purpose of ensur-
ing that the business of “W. & J. Wilson” should remain in
occupation of ‘the premises, The evidence shows that the
business has been carried on in that particular location for
a great many years, that it would be difficult to secure an
equally valuable site in Vietoria, and that if it were moved
to another location, some of the goodwill might be lost. It
is submitted that if the payments were not made, the
appellant’s mother, in order to secure the payments to
which she was entitled, might institute proceedings to bring
the property to sale and that “W. & J. Wilson” might in
that case lose possession thereof.

Now “W. & J. Wilson” were under no legal obligation
whatever to pay any amounts to Mrs. A, A. Wilson. It
was not necessary for them to pay anything of that nature
to any one. The obligation to pay her the amounts in
question was an obligation personal to the appellant. The
disbursements were made in satisfaction of his personal
obligations and were not made for the purpose of earning

~ the profits. In Minister of National Revenue v. Dominion

Natural Gas Co. Ltd. (1), Crocket, J. referred to and
applied the principle laid down by Lord Davey in Strong &
Company Ltd. v. Woodifield (2), that “it is not enough
that the disbursement is made in the course of, or arises out
of, or is connected with, the trade, or is made out of the
profits of the trade. It must be made for the purpose of
earning the profits.” :

(1) [1941] S.C.R. 19. (2) 119061 A.C. 448.
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There is no evidence before me as to the reason for the
payments being made by “W. & J. Wilson” rather than by
the appellant personally. But even if it were found that
the purpose was to prevent the possible extinction of the
business in that property—and I do not think that was the
real purpose—that would not be an expense incurred for
the. production of income. That point was referred to in
The Dominion Natural Gas case (supra), in which Duff,
C.J. cited the case of Ward & Co. v. Commissioner of Taxes
(1), in which the Judicial Committee of the Privy Council
approved a statement in the Court of Appeal of New
Zealand as follows:

‘We find it quite impossible to hold that the expenditure was incurred
exclusively, or at all, in the production of the assessable income. It was
incurred not for the production of income, but for the purpose of pre-
venting the extinction of the business from which the income was derived,
which is quite a different thing. It was contended by the Company that
it was illogical that while legitimate expenses incurred in the produetion
of the income are deductible, similar expenses incurred for the much more
important purpose of keeping the profit-making business alive are not
deductible, and, further, that it was inequitable that the Legislature
should, on the one hand, force a certain class of traders into a struggle for
their very existence, and, on the other hand, treat the reasonable expenses
incurred in connection with such struggle as part of the profits assessable
to income tax, These aspects of the matter are clearly and forcibly set
out in the contentions of the Company as embodied in the correspondence
with the Commissioner contained in the case, but they raise questions
which can only be dealt with appropriately by the Legislature. This
Court, however, cannot be influenced by such considerations, being con-

cerned only with the interpretation and application of the law as it
stands.

Their Lordships agree with this reasoning . . . The expense may have
been wisely undertaken, and may properly find a place, either in the
balance sheet or in the profit-and-loss account of the appellants; but this
is not enough to take it out of the prohibition in s. 6, subs. 1(a), of the
Act.

Reference may also be made to the case of Calvert v.
Commassioner of Taxes (2). That was a decision of the
High Court of Australia in which the Court unanimously
affirmed the judgment of the Supreme Court of Victoria
(3). In that case the taxpayer carried on the business of a
grazier on lands which had been conveyed to him by his
father. By the agreement between them, the taxpayer
agreed to pay a certain annuity to his father, and in the
event that his mother survived his father, to pay her a

(1) [1923] A.C. 145. (2) (1927-8) 40 Commonwealth L.R. 142.
(3) 49 ALT. 42.
87573—13a
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353 certain -annuity for her life, such annuities to be secured
Wison by a registered charge upon the said lands. Following the
Mmvseer or d€ath of the father, other lands were substituted for the
ggggmb original lands so purchased and charged (but that fact was
——  held to be of no importance), and the taxpayer made the
CameronJ. roquired annual payments to his mother. In his income
tax return for the year 1925, he reported the income
received from his business as a grazier, as well as his income
from property, and claimed the right to deduct from the
former the amount paid to his mother during that year.
The Commissioner of Taxes disallowed the said deduction
on the ground that it was barred by the provisions of
s. 19(2) of the Income Tax Act 1915 Viet., which provided
that “in estimating the balance of the income liable to tax
no sum shall be deducted therefrom for . . . (g) any dis-
bursements or expenses whatever not being money wholly
and exclusively laid out or expended for the purpose of such
trade.”

In the Supreme Court of Victoria, Cussen; J., speaking

for the full Court, said at p. 44: :

The position then would be that on condition of paying this annuity

. certain land had been transferred to him by his father and he had
personally covenanted to pay this annuity the charge being given as
security for the payment. On the land so charged he is now and has for
some time been carrying on the business of a grazier. But he entered into
no undertaking to retain the land so charged or to carry on the business
of a grazier upon it. . ..

Here the payment of this annuity is in no way legally connected with
the taxpayer’s carrying on his business of a grazier. It would have to be
paid by the taxpayer and would remain a charge on the land whether he
remained the owner of the land or not and whether he carried on the
‘business of a grazier or not. It is therefore not a disbursement wholly
expended for the purpose of his trade as a grazier.

The taxpayer’s appeal was dismissed, the Court being of
the opinion that it was unnecessary to consider the further
question as to whether the payment was a capital payment
or not. An appeal to the High Court of Australia was dis-
missed, the Court merely stating that the decision below
was correct in that s. 19(2)(g) excluded the item as a
deduection. In that Court, counsel for the appellant made
practically the same submissions as have been made to me
in this case.

For these reasons I am of the opinion that the disburse-
ments so made in the years 1946, 1947 and 1948 were
barred by the provisions of 8. 6(1)(a) of the Income War
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Tax Act; and that those made for the year 1949 were barred E’fﬁ
by the prov151ons of 8. 12(1) (@) .of the Income Tax Act. WILSON

I am also of the opinion that the deductions were barred MrNSTeR oF
by the provisions of s. 6(1) (b) of the Income War Tax Act NATONAL

REevENUE

and by s. 12(1)(d) of the Tncome Tax Act as being pay- Comoon .
ments on account of capital. —

'As I read the will of the appellant’s father, its intention
was clearly to confer on the appellant an option to acquire
—and, in effect to purchase—the business and the prop-
erty. He could exercise that option only by accepting the
conditions laid down, namely, to pay the succession duties
and small legacies and to enter into the contracts with his
mother and the trustees. Part of the consideration, there-
fore, was the monthly sums to be paid his mother and the
taxes and other charges on the two residences. Money
paid for acquiring the business or for property in which a
business is to be carried on is a capital expenditure and
none the less so if it is paid in part or in whole by a series
of annual payments. (See Konstam on the Law of Income
Tax, 10th Ed., 115.) ,

Were I to give effect to the arguments advanced by
counsel for the appellant, the result would be that an
individual who is the sole proprietor of a business which is
carried on on his own property, but under a name somewhat
different from his own, in computing the income derived
from that business could deduct the annual value of
property. S. 6(1)(¢) of the Income War Tax Act and
8. 12(1)(d) of the Income Tax Act (supra) are applicable
to all taxpayers, including partnerships, and by their terms
the annual value of property—except rent actually paid for
‘the use of such property or rent for property leased by the
' taxpayer for use in his business—may not be deducted.
The proprietor of a business which is carried on in his.own
premises and under his own name may not deduct the
annual value of the property or rent in computing his tax-
able income. In my view, the same rule applies where—as
in this case—the owner is the sole proprietor of the business
which is conducted under a somewhat different name.

For these reasons the appeal will be dismissed with costs,
and the assessment made upon the appellant will be
affirmed.

 Judgment accordingly.




46

1953
Nov. 19

EXCHEQUER COURT OF CANADA (1954}

BETWEEN: ,

EMPIRE DOCK LIMITED ................ SUPPLIANT;
" AND

HER MAJESTY THE QUEEN ... e RESPONDENT.

Practice—Pleadings—General Rules and Orders, Rule 88 and following—
Requirements as to proper pleading—Reference to documents—Prayer
for relief—Motion to strike out a pleading as being embarrassing.

Held: That proper pleadings should set out the basic facts upon which a
litigant purports to make his claim. He may refer briefly to docu-
ments on which he may intend to rely at trial. His prayer for relief
should be concise and state specifically the relief claimed against the
other party.

2. That when & pleading is so confused that it is impossible for the Court
or a Judge to ascertain the exact nature of the claim put forward, it
ought to be struck out.

MOTION to strike out the whole of a Petition of Right
or to stay the proceedings on the ground that it is embar-
rassing and an abuse of the process of the Court.

K. E. Eaton for the motion.

The suppliant was authorized by the Court to reply in
writing.

The facts and questions of law raised are stated in the
reasons for judgment.

CamEeroN J. at the conclusion of the hearing of the moticn
(November 19, 1953) delivered the following judgment:

I have before me three Notices of Motion in this matter.
The first is by the respondent in which I am asked to make
an order striking out the whole of the Petition of Right and
either dismissing the Petition with costs or staying proceed-
ings on such terms as may seem just, on one or more of the
grounds that the said Petition discloses no reasonable cause
of action, is vexatious, frivolous, and an abuse of the process
of the Court. Then follows an alternative claim that if the
first claim be not allowed, certain specific sections of the
Petition of Right be struck out on various grounds.

Secondly, I have a Notice of Motion by the Canadian

- Pacific Railway Company, which was served with a copy
of the Petition of Right, to strike out the Petition of Right

or in the alternative such portions thereof as may constltute
claims or allegations against it on the ground

that this Honourable Court has no jurisdiction to try an action as
between the suppliant and the respondent the Canadian Pacific Railway.
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Finally, there is a further Notice of Motion by the North-
land Terminal Company, Limited, also served with the Peti-
tion, for an Order striking out the Petition of Right or in
the alternative such portions thereof as may constitute
claims or allegations against it on one or more of the
grounds

that this Homnourable ‘Court has no jurisdiction to try am action
between the suppliant and the respondent Northland Terminal Company
Limited or that the Petition discloses no reasonable cause of action, is
vexatious, frivolous, and an abuse of the process of the Court and for such
further Order as this Court may deem just.

Notices of Motion were duly served upon the suppliant
and I have before me written replies by it. The suppliant
requested permission under Rule 277A of this Court to dis-
pense with its personal appearance either in person or by
an attorney on the return of the Motion and that considera-
tion of its representations in writing be approved of. That
-permission was granted and I have before me its various
representations in reply to the Notice of Motion.

In view of the disposition which I propose to make of the
first Motion which I have heard, that is the Motion by the
Crown, it will not be necessary to consider separately the
Notices of Motion made by the Canadian Pacific Railway
and the Northland Terminal Company Limited.

Now I have looked at the Petition of Right and have

gone through it with considerable care. It consists of a
total of 114 pages. Pages numbered 104 to 114 are headed
“Redress” and I assume from that, that they purport to
contain the normal prayer for relief.

The main application by the respondent is to strike out
all of the Petition of Right (but not to dismiss it) on the
ground that it is embarrassing. I am of the opinion that
that contention is well warranted. As I say, I have gone
through the Petition of Right on several occasions, and on
each occasion I was left in the greatest confusion as to the
" nature of the claim attempted to be put forward by the
suppliant. Obviously it was not prepared by a solicitor or
by counsel, but by someone who had access to legal reports,
the Rules and the like, but who had no knowledge whatever
of the requirements of this Court as to the form in which
pleadings should be presented. It is prolix to an amazing
degree. It is repetitious. It contains page after page of
references to previous decisions, matters which, of course,
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do not appear in a Petition of Right or in any other plead-
ing. There are pages and pages of argument, of lengthy
extracts from reports made in other matters such as com-
missions and the like, and from documents, all of which,
of course, should not appear in a pleading of this sort at
all. Because the suppliant was not represented on the
motion, I have endeavoured to find out whether any por-
tions of the Petition of Right were expressed with sufficient
clarity as to convey their proper-meaning, to find out
whether any such clauses should remain in the Petition of
Right. But the whole pleading is so mixed up and confused
that it was impossible for me, and I think for counsel who
appeared before me, to ascertain what exactly is the nature
of the claim put forward, and just what relief is claimed
against the various parties served with the Petition. For
that reason I have come to the conclusion that the Motion
by the Crown should be allowed and the entire pleading as
such struck out.

I have been referred by Mr. Eaton, counsel for the
respondent, to the Rules of the Court and to certain well
known decisions which set out the requirements as to a
proper pleading. They should, of course, set out the basic
facts upon which the suppliant purports to make his claim.
He may refer briefly to documents on which he may intend
to rely at trial and finally his prayer for relief should be
concise and state specifically the relief that he claims
against the respondent or other interested parties.

I do not think that I have at any time seen a pleading
which so completely offends the requirements of what
should be a proper pleading as the present one. As I have
said, the Crown originally asked that the action be dis-
missed but that part of the Motion has been abandoned
and I think rightly so. It is, of course, not necessary for
me to find at this time that the suppliant has or has not a
cause of action. It may have a cause of action and for that
reason I shall not dismiss the Petition of Right but will
direct that the pleading as such be entirely struck out.
Secondly, all counsel consenting, I direct that the suppliant
will have leave within six months from the date of service
upon it of the Order to be taken out on this Motion to file
an amended statement of its claim as it may be advised. I
should point out that the time which I have fixed at six
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months is in accordance with the application of the sup-
pliant and is a much longer period than would normally be
allowed.

Finally, the costs of the Motions made by the Crown, by
the Canadian Pacific Railway and by Northland Terminal
Company, Limited, will be costs against the suppliant. In
view of the particular circumstances of this case, and that
there is a possibility that some of the parties now moving
before me may not be parties in the amended claim if made
by the suppliant, I direct that the costs on the three
motions be payable by the suppliant forthwith after
taxation. .

Judgment accordingly.

BerweEN:

ROSAIRE LAFLAMME .................. SUPPLIANT;
AND

HER MAJESTY THE QUEEN .......... RESPONDENT.

Practice—Ezamination for discovery—General Rules and Orders, Rule 130
—Driver of a motor vehicle belonging to the Crown—Officer of the
Crown.

Held: That the Court having made its own rules for the oral examination
for discovery (General Rules and Orders 129 and following) the
practice in the provinces of Canada with regard to such examination
would apply only in cases not otherwise provided by the said Rules
and Orders.

2. That an officer of the Crown within the meaning of Rule 130 is a person
who at all times is considered as such and who may make admissions
that can bind the Crown.

3. That the occurrence of a cause of action does not invest an employee or
servant of the Crown with a new status. A motor accident allegedly
imputed to the driver of a wvehicle belonging to the Crown cannot
have the effect of promoting him to the status of an officer who may
bind the Crown through his statements and admissions. Yarmolinsky
v. The King [1944] Ex. C.R. 85 referred to and followed.

MOTION for an order to examine for discovery the driver
of a motor vehicle belonging to the Crown as an officer of
the Crown under Rule 130.

The motion was heard before the Honourable Mr. Justice
Fournier, in Court, at Quebec.

Ross Drouin, Q.C. for the motion.

Antonio Laplante, Q.C. contra.
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The facts and questions of law raised are stated in the
reasons for judgment.

Fournier J. now (January 13, 1954) delivered the fol-
lowing judgment:

I1 g’agit d’'une motion de la part du requérant pour exami-
ner avant 'audition Armand Crochetiére, employé et pré-
posé de I'intimée, le prétendu conducteur de la camionnette
de T'intimée qui aurait frappé et blessé le requérant le 27
avril 1953 dans la cité de Québec.

Le procureur du requérant a basé, en partie, son argu-
ment sur le paragraphe 4 de 'article 286 du Code de Pro-
cédure Civile de la province de Québec qui se lit comme
suit:

286. En tout temps aprés la production de la défense, une partie peut,
aprés avis dun jour franc au procureur de la partie adverse, assigner &

comparaltre devant le juge ou le protonotaire pour &tre interrogé comme
témoin sur tous faits se rapportant A la demande ou & la défense:

4. Dans les actions résultant d’'un délit ou d’un quasi-délit, la personne
ayant la charge, la direction, la garde ou le fonctionnement de la chose
qui a causé le dommage, que la partie adverse soit une personne, une
corporation, une société ou une corporation étrangére faisant affaires dans

cette province.

La Cour de I'Echiquier du Canada a ses propres régles et
ordonnances de pratique et le Code de Procédure Civile de
la province de Québec et les régles de pratique des autres
provinees ne s’appliquent que dans des cas spécifiés.

En vertu de Particle 87 de la Loi de la Cour de ’Echiquier
du Canada le Président peut au besoin rendre des régles et
ordonnances générales pour réglementer la procédure de la

Cour.

Ce pouvoir a été exercé & plusieurs reprises. En parti-
culier le 21 avril 1931 le Président de la Cour a formulé des
régles et ordonnances qui ont foree de loi avec les amende-
ments y apportés depuis.

Les dispositions de la régle 2, paragraphe (1), sous-
para b), se lisent ainsi:

(1) Dans les poursuites, actions, matieres ou autres procédures judi-
ciaires devant la cour de I'Echiquier du Canada, non autrement visées par
quelque loi du Parlement du Canada ou par une régle ou ordonnance
générale de la Cour,

b) Si la eause d'action prend naissance dans la province de Québec,
la pratique et la procédure doivent se conformer, autant que possible, &
celles qui sont alors en vigueur dans des poursuites, actions et matiéres
semnblables devant Ia Court supérieure de Sa Majesté pour la province de
Québec et Btre régies par ces derniéres.
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11 est clair que si cette Cour n’avait pas de régles con- lff‘_f
cernant les examens préalables, le Code de Procédure Civile - Larramme
de la province de Québec s’appliquerait & la présente pyg;Guesw
motion, mais la procédure a suivre quant aux examens préa- _

. . Fournier J.
lables est prescrite au chapitre X des régles et ordonnances — —
de 1a Cour de U'Echiquier (régles 129 3 138 inclusivement).

Ces régles ne stipulent pas de prescription semblable & celle
du paragraphe 4 de l'article 286 du Code de Procédure
Civile.

La régle 130 qui s’applique & la présente demande se lit
ainsi:

Tout fonctionnaire de ministére ou autre officier de la Couronne peut,

a) par consentement du procureur général du Canada ou du sous-
procureur général du Canada, ou

b) par ordonnance de la Cour ou dun juge, &tre interrogé sur
linstance de la partie adverse & la Couronne dans toute action pour le
méme objet, et devant les officiers mentionnés & la Régle 129 ou devant
la Cour ou un juge, s’il en est ainsi ordonné.

Cette régle 130 est en force depuis 1878 et doit s’appliquer
a la présente motion.

Le requérant prétend que la personne & &tre interrogée,
qu’il décrit dans ses procédures comme employé et préposé,
est un officier de la Couronne parce qu’au moment ou la
cause d’action prend naissance il occupe une position de
responsabilité et de controle.

A Tencontre de cette prétention, il me semble qu’un
officier de la Couronne en vertu de la régle 130 est une per-
sonne qul en tout temps est considérée comme officier de la
Couronne et peut faire des admissions liant la Couronne.
Je ne crois pas que la naissance d’une cause d’action erée un
nouveau statut & un employé ou préposé de la Couronne.
Le fait d'un accident supposé avoir été causé par le con-
ducteur d’'un véhicule de I'intimée ne peut avoir 'effet de le
promouvoir & la position d’un officier de la Couronne qui
peut engager et lier la Couronne par ses déclarations et
admissions. ,

Autrement, la Couronne, qui est une personne fictive,
incapable d’étre interrogée sauf par Pentremise d’une per-
sonne en autorité, pourrait étre liée par des admissions de
personnes sans responsabilité ou autorité. Je ne crois pas
que les termes de la régle 130 puissent étre interprétés d’une
maniére aussi étendue.
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135_‘{ .En 1944, le Président de cette Cour a rendu un jugement
Laruamme sur une demande semblable: voir' Yarmolinsky and His
Tus Gueen Majesty the King (1). Je cite les deux principes énoncés

—— _ dans cette décision:

Fournier J.
1. That Rule 130 providing for the examination for discovery of a

departmental or other officer of the Crown contemplates that the person
ordered to be examined shall be a person in a position of responsibility
and authority who is qualified to represent the Crown on the examination,
make discovery of the relevant facts within the knowledge of the Crown
and make such admissions on its behalf as may properly be made.

2. That the driver of an army truck is not a departmental or other
officer of the Crown within the meaning of Rule 130.

~ Elle fait autorité devant cette Cour. Je fais miens Tes
motifs et les conclusions de ce jugement.

Motion renvoyée sans frais.

Judgment accordingly.

1952 BETWEEN:

Mar.6  HOFFMAN-LA ROCHE LIMITED ........ APPELLANT;
1953
= AND

Dec. 31

—° THE COMMISSIONER OF PATENTS ....RESPONDENT.

Patents—Process for manufacture of aldehyde—The Patent Act, 1935,
8. of C. 1935, c. 82, s. 2(d), 12(2), 26(1), 35(2), 40—The Patent Rules,
1948, R. 63—When product old process dependent product claim invalid
for lack of novelty—Process dependent product claim unnecessary.

In an application for a patent for a process for the manufacture of an
aldehyde the applicant made claims for the product when prepared
according to his process. The Commissioner rejected the product
claims and an appeal was taken from this decision.

Held: That where a product is old a process dependent claim for it cannot
make it new and is invalid as a product claim for lack of novelty.

2. That since @ process patent protects not only the process, but the thing
produced by the process, a claim for the product when prepared
according to the patentable process is not necessary.

APPEAL from the decision of Commissioner of Patents.

The appeal was heard before the President of the Court
at Ottawa.
A. A. MacNaughton, Q.C. and G. F. Henderson, Q.C. for
appellant.
W.P.J. O'Meara, Q.C. for respondent.
(1) [1944] Ex. CR. 85..
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The facts and questions of law raised are stated in the
reasons for judgment.

Tae PresipENT now (December 31, 1953) delivered the
following judgment:
This is an appeal from the decision of the Commissioner

53

1953
—
HorFrmAN-
LA RocrE
Limired
V.
Com-
MISSIONER
OF PATENTS

of Patents, dated September 12, 1951, rejecting certain -

claims in an application for a Canadian patent entitled
“Process for the manufacture of an aldehyde” made by
Herbert Lindlar and filed on October 1, 1951, in the Cana-
dian Patent Office under Serial Number 565,296, of which
the appellant is the assignee. ,

In the specification the applicant deseribed his invention
of a process for the manufacture of 'an aldehyde and end~"
it with 18 claims, of which claims 1 to 13 are for a process
as specified in them and claims 14 to 18 for a product when
prepared according to the process of the specified claims.
The process claims were not questioned by the Commis-
sioner but he rejected all the product claims and it is from
this decision that this appeal is taken.

It will be sufficient to consider only claim 14 which reads
as follows:

14. Products when prepared according to the process of claims 1, 2 or 3.

This claim is typical of all the produet claims and what is
said of it is applicable to the other product claims. It is
an example of what are called process dependent product
claims and the issue in the appeal is whether such claims
are allowable in an application for a Canadian patent for
an invention.

The issue is one of difficulty and importance and there

_is a dearth of judicial authority on it.

The case for the appellant was put on several grounds.
It was admitted that aldehyde, which is a chemical sub-
stance used in the production of Vitamin A, was an old
product and was not claimed per se. Any person was free

to produce it by & new process or an old one or to deal with

it in any way so long as it was not prepared according to
the applicant’s process. But his process was new and it was
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submitted that when aldehyde was prepared according to
it there was sufficient novelty in it when so prepared on
which to found a process dependent claim for it. It was
argued that in making such a claim the applicant was not
claiming more than he had invented or fencing off property
that did not belong to him. He had a monopoly in respect
of his process and all that he was doing by his product
claim was to claim the result of his process. By law he had
a monopoly in respect of aldehyde when prepared according
to his process: Vide Von Heyden v. Neustadt (1) and Sac-
charin Corporation, Ld. v. Anglo-Continental Chemical
Works, Ld. et al (2). Thus by his process dependent prod-
uct claim he was not seeking any protection for his inven-

.tion beyond that to which he was entitled. His claim was

only commensurate with his invention and his contribution
to the art and the public was not deprived of anything it
had before. Finally on this argument, it was submitted
that process dependent product claims were recognized as
valid by this Court and by the Supreme Court of Canada in
J. R. Short Milling Co. (Canada) Lid.v. Geo. Weston Bread
& Cakes Ltd. et al (3) and should be allowed in the present
case.

The next submission was that process dependent product
claims are allowable under The Patent Act, 1935, Statutes
of Canada, 1935, chapter 32, as a matter of implication from
the specific provisions of section 40. This section, which
was considered in Winthrop Chemical Company Inc. v.
Commissioner of Patents (No. 2) (4), prohibits a claim for
a substance per se in cases where it is prepared or produced
by a chemical process and is intended for food or medicine.
1t allows a claim for such a substance only when it is pre-
pared or produced by a method or process of manufacture
particularly described in the claim and there is a claim for

- such method or process. That is to say, there must be a

patentable process before there can be a claim for the sub-

stance and the claim for the substance must be limited to

the substance as prepared or produced by the process. Thus

section 40 recognizes process dependent product claims in
(1) (1881) L.J. 50 Eq. 126. (3) [1941] Ex. C.R. 69;

(2) (1900) 17 R.P.C. 307. [19421 S.C.R. 187.
(4) [1947]1 Ex. C.R. 36; [1948] S.C.R. 46.
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the cases to which it applies. From this premise it was
argued that since such claims are recognized in cases under
section 40 where there is a statutory bar to a claim for the
product per se it should also be recognized in other cases
where the bar to a claim for the product is a priority bar,
namely, that the product is old. It was pointed out that
the Patent Office allowed process dependent product claims
in cases under section 40 and urged that there was no reason
why a similar practice should not be followed in othe-
cases. Coupled with this submission was the argument that
although an invention resides in a process & process
dependent product claim is a proper way of claiming the
invention of the process.

The third main submission was that process dependent
product claims are allowed in England: Vide 24 Hals
(Second Edition) at page 551:

An invention may . . . be claimed under different aspects, e.g., there

may be a claim for a process . . . and for the product, even though not,
new in itself, manufactured by such process.

and also the statement in Patents for Invention by T. A.
Blanco White, at page 59. There, after referring, inter alia,
to Von Heyden v. Neustadt (supra) in which it was held
that the importation into and sale in England of a patented
article that had been made abroad by a patented process
was an infringement of the English patent and to Saccharin
Corporation, Ld. v. Anglo-Continental Chemical Works, Ld.
et al (1) where it was held, inter alia, that the importation
of saccharin in which the product of a patented process was
used was an Infringement of the patent for the process, the
author made the following statement:

it would seem logically to follow that the product of a patented process
must be treated precisely as if there were a separate claim for the product
“when made by the process claimed in any preceding claim”. It is, of
course, very common to insert such a claim, or a series of claims to the
same effect.

Counsel also referred to three English patents containing
process dependent product claims similar to claim 14 and
contended that since such claims are allowed in England
under an Act not as liberal as the Canadian Act they should
be allowed in Canada.

(1) (1900) 17 RP.C. 307.
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13(53 Finally, counsel urged that since the applicant had a
Horrman- monopoly in respect of aldehyde when prepared according

Lﬁml:f,r‘fﬁ? to his process it was in the public interest that he should
o be allowed to make a process dependent claim for it so that

missioner the public might be apprised of his rights and duly warned

oF PATENTS that any unauthorized dealing with it when prepared

Thorson P. gecording to his process was an infringement of his inven-
tion.

While the argument in support of the appeal was impres-
sive I have come to the conclusion for several reasong that
effect should not be given to it.

It is essential to the validity of a claim that the thing
claimed should have novelty. This is lacking in claim 14.
Aldehyde is admittedly an old product and the submission
that when it is prepared according to the appellant’s pro-
cess there is sufficient novelty on which to found a claim
for it when so prepared cannot be accepted. The weight
of judicial authority in Canada and the United States is
against it. In Hosiers Limaited v. Penmans Limited (1)
Magclean J. made the following statement:

If a product is known to the trade, its production by 2 new process or
new instruments cannot make it new. A manufacture is not new and
patentable until the creative aect in which it originated, is distinct from
that required to invent the process or apparatus by which it is made.

~ This is the only Canadian judicial statement directly on
the question that has been brought to my attention. But
there is ample support for it in United States decisions:
vide Collar Company v. Van Dusen (2); Cochrane v.
Badische Anilin & Soda Fabrik (3); Societe Fabriques de
Produits Chimiques de Thann et De Mulhouse v. George
Bueders & Co. (4); and ex parte Fesenmeier (5) where
Kinman, First Assistant Commissioner, said:

Where the product is old, it is not patentable because & new process
of producing it has been discovered, nor does a claim for the product
become patentable merely by including the steps of the new process. If
such a claim is sustained by the court, it is construed as a claim for a
novel process, and should, therefore, be drawn in the form of a process
claim,

In my opinion, this statement is applicable to the present

case.
(1) [1925] Ex. CR. 93 at 104. (3) (1883) 111 U.S. 293 at 311.
(2) (1874) 90 U.S. (23 Wall). (4) (1904) 135 Fed. Rep. 102.

530 at 563. (5) (1922) C.D. 18 at 20.
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Consequently, I find that claim 14 lacks novelty. That
being so, it is not a claim for an invention within the mean-
ing of section 2(d) of The Patent Act, 1935, which defines
an invention as follows: o

2. In this Act, and in any rule, regulation or .order made under if,
unless the context otherwise requires,

(d) “invention” means any new and useful art, process, machine,
manufacture or composition of matter, or any new and useful
improvement in any art, process, machine, manufacture or com-
position of matter;

And it follows automatically that it cannot comply with
the requirement of section 26(1) of the Act in that aldehyde
was known and used before the so-called invention. And it
would be impossible for the applicant to meet the require-
ments of section 35(2) of the Act and state what he regards
as new in his product claim.

Nor can I agree with the argument that the decision in
the J. R. Short Milling Company case (supra) sanctioned
process dependent product claims generally, It is true that
the claim for the produet in that case was held to be valid
because the product was limited to a dry process instead of
a wet one and in that sense was a process dependent prod-
uct claim. But the product was a new manufacture so that
the decision has really no bearing on the question now
winder consideration. Certainly, there is no warrant for say-
ing that it recognizes process product claims where the
product is old. I am, therefore, of the opinion that where
a product is old a process dependent claim for it, such as
claim 14, cannot make it new and is invalid as a product
claim for lack of novelty. There was novelty only in the
applicant’s process but none in the product even when pre-
pared according to his process.

There is, I think, a brief answer to counsel’s submission
based on the recognition of process dependent product
claims in cases to which section 40 of the Act applies. This
is the necessary eonsequence of the prohibition of claims for
products per se contained in it. But this prohibition is con-
fined to a limited class of products, namely, substances pre-
pared or produced by chemical processes and intended for
food or medicine. In the case of other substances there is

87573—2a
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1953 no such prohibition. There can be a claim for them wit’
— . . . .
Horrman- OUt being limited to the processes by which they are pre-
L4 Rocie 1ared or produced. This is now settled: vide Continental

s Soya Co. Ltd. v. J. R. Short Milling Co\. (Canada) Litd.
sissonee (1), Just as the prohibition of claims for products per se is
OF PATENTS 1imited to the class of substances specified in the section so
Thorson P. glso is the recognition of process dependent product claims
T restricted to the same class of substances. Under the eir-
cumstances, I am unable to find any logical reason for
thinking that this limited recognition should become general
and there is nothing in the Act to indicate or suggest that

any such extension of it was intended.

There is a further reason for not allowing claims like
claim 14, While it is framed as a product claim, albeit a
process dependent one, the only justification for finding it
valid would be to consider it as another way of claiming the
applicant’s process. That is really what it is. The only
novelty in his invention is in his process. There is none in
the aldehyde produced by it. But if a process dependent
produet claim is regarded as merely another way of claiming
the process by which the product is produced, as I think
must be the case where the product is old, then there is no
need for the product claim, for it is well established that
the law gives the owner of the patented process all the pro-
tection for his process that is necessary. I have already
touched on this subject. The most concise statement of the
extent of the protection that I have been able to find is in
Fisher and Smart on Patents, at page 184:

A process patent protects not only the process, but the thing produced
by the process, and an action will therefore lie against any person pur-
chasing and using or selling articles made in derogation of the patent,
no matter whether they are made in Canada or elsewhere.

And the authors cite several decisions in support of this
statement, including the Von Heyden case (supra) and the
Saccharin Corporation case (supra) to which I have already
referred. That being so, a dependent product claim is not
necessary to protect the applicant’s invention for he is
entitled to the same protection for his process without a
process dependent product claim as he would get with one.
He is entitled only to protection for his process for that is

(1) [1942] S.C.R. 187 at 189.
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all that he has invented. Consequently, the applicant falls
within the ambit of Rule 53 of The Patent Rules, 1948,
which provides:

53. No more claims will be allowed than are necessary adequately to
protect the invention disclosed; if two or more claims differ so slightly
that the several claims could not be allowed in separate patents the
applicant may be required to elect which of such claims he desires to have
allowed and to cancel the others.

In my opinion, the Commissioner might well have justified
his decision under the first part of this Rule, which by
virtue of section 12(2) of The Patent Act, 1935, has the
same force and effect as if it had been enacted in the Act.
I should add that I was advised by counsel for the re-
spondent that he had not been able to find any similar rule
in England. That being so, I need not deal with the sub-
mission that since process dependent product claims are
allowed in England they should be allowed in Canada
beyond saying that even if Rule 53 were not in effect I can
see no reason, in the absence of express or implied statutory
direction to do so, for allowing process dependent product
claims such as claim 14.

For the reasons given I have reached the conclusion that
it is only the applicant’s process that should be covered by
a patent and that the Commissioner was right in rejecting
his product claims. The appeal will, therefore, be dismissed,
but without costs.

Judgment accordingly.

BETWEEN:
HER MAJESTY THE QUEEN ............. PLAINTIFF;
AND
| 0-PEE-CHEE COMPANY LIMITED . ..... DEFENDANT.

Revenue—Ezcise Tan—The Ezxcise Tax Act, RS.C. 1952, ¢. 100, s. 22(b),
s. 28, Schedule I, para. 16, s. 30, s. 38, s. 60—“Sale Price”—Imposition
of tax on manufacture of chewing gum in Canada does not include a
tax on the wrapper, labels, packages or other material accompanying
the chewing gum when sold—“Incorporated into and form a constituent
or component part” of an article or product—Wrappers and other
materials do not form constituent or component parts of main article
or product—Defendant liable for tax on chewing gum only.
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Defendant manufactures, produces and sells in Canada several kinds of
popeorn and chewing gum. It sold large quantities of gum in indivi-
dual packages each of which contained a small slab of gum wrapped
in waxed paper and & card bearing a picture of some individual, fic-
tional or historical, an aeroplane or something of interest to children.
The gum so sold was manufactured or produced in Canada by the
defendant. It did not manufacture the individual wax paper wrapper,
the picture cards, the outside individual wrappers and the display
boxes containing the individual pieces of gum. The picture cards
and some outside wrappers of the individual pieces of chewing gum
were purchased in and imported from the United States of America.

The Excise Tax Act, R.S/C. 1952, c. 100, s. 23, Schedule I, para. 16,
imposes & tax on “candy, chocolate, chewing gum . . .”. The action
is brought to recover the tax so imposed from defendant as the
manufacturer or producer in Canada of chewing gum during the
period of time set forth in the information.

During the period in question defendant deducted from the face value
of its sales of chewing gum the cost of the picture cards and paid
the excise tax on the cost of the gum only. Plaintiff contends that
defendant is liable for excise tax on the total cost of each sale which
includes the wrappers, picture cards, display boxes and sealing tape
used thereon as well as the cost of the chewing gum.

Held: That the general words in 8. 22(b)(ii) of the Act should be con-
strued as being limited to the actual object of the Aect which here is
the imposition of a tax on chewing gum manufactured or produced
in Canada.

2. That the wrappers, picture and other materials sold with the chewing
gum were not incorporated into and did not form constituent or com-
ponent parts of the main article or product, namely the chewing gum.

3. That the defendant is liable for excise tax on the cost of the chewing
gum only.
INFORMATION exhibited by the Deputy Attorney
General of Canada to recover excise tax from the defendant.

The action was tried before the Honourable Mr. Justice
Potter at London.

M. Lerner for plaintiff.
M. J. Grant, Q.C. for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.

Porrer J. now (January 16, 1954) delivered the following
judgment:

This is a proceeding by way of information within sec-
tion 30 of The Exchequer Court Act, chapter 34 of the
R.S.C. 1927, as amended, now section 29 of chapter 98 of the
R.S.C. 1952, brought in accordance with the provisions of
section 108 of The Excise Tax Act, chapter 179 of the
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R.S.C. 1927, as amended, now section 50 of chapter 100 of Eff
the R.8.C. 1952, to recover from the defendant corporation TueQueex
the sum of $2,261.77 for which it is alleged to be liable o puy Crmm
under section 80 of the said Act of 1927, as amended, now %I\Lill’ggf
section 23 of The Excise Tax Aect, chapter 100 of the R.S.C. ~——
1952, as the manufacturer or producer in Canada of chew- Potter J.
ing gum in the period from December 5, 1951, to May 31,
1952, both dates inclusive; for penalties to the 31st day of
March, 1953, amounting to $163.13, and additional penalties
or interest to the date of judgment.
Section 7 of chapter 67 of the Statutes of Canada, 1948,
an Act respecting the Revised Statutes of Canada, provides
in effect that certain statutes shall stand and be repealed
on from and after the day on which:the said Revised
Statutes come into force and section 9 of the said chapter 67
provides in effect that all proceedings under statutes in
force before the effective date of the said Revised Statutes
may and shall be continued under the said Revised Statutes
as if no such repeal had taken place.
The Revised Statutes of Canada, 1952, were by Statutory
Order and Regulation 53-286 dated the 2nd day of July,
1953, declared in force on from and after the 15th day of
September, 1953, and this proceeding, which was com-
menced before that date is continued under the relevant
provisions of the Revised Statutes of Canada, 1952.
The testimony of the General Manager and of the Sec-
retary-Treasurer of the defendant corporation was to the
effect that as part of its business, it manufactures or pro-
duces and sells several kinds of popcorn and chewing gum.
According to Exhibit “1”, filed on behalf of the plaintiff,
and which was prepared by an Inspector under The Excise
Tax Act, the excise tax of fifteen per cent on sales of chew-
ing gum during the said period, payable under paragraph 16
of Schedule I to The Excise Tax Act, section 80 of chap-
ter 179 of the R.S.C. 1927, now section 23 of chapter 100 of
the R.S.C. 1952, was $27,116.03, on which the defendant
corporation had paid $24,854.26, leaving a balance of
$2,261.77, the amount claimed as excise tax in this pro-
ceeding.
Counsel for the Crown frankly stated that the defendant
corporation’s omission to pay the amount claimed was not
a fraudulent attempt to evade payment of taxes for which



62

1954
—_—
THE QUEEN

.
O-Pee-CHEE
CoMPANY
LimrreD

Potter J.

EXCHEQUER COURT OF CANADA [1954]

it was lawfully liable but that it contended that it was not,
according to its interpretation of the Statute, liable to pay
the same.

Counsel for the defendant corporation stated that it had
made an honest attempt to meet the requirements of the
statute, and what were understood by its officers to be rul-
ings of the Department administering the same.

The relevant parts of section 80 of chapter 179 of the
R.S.C. 1927, as amended to and including chapter 27 of the
Statutes of Canada, 1952, and paragraph 16 of Schedule I
thereto are as follows:—

80. (1) Whenever goods mentioned in Schedules I and II of this Act
are imported into Canada or taken out of warehouse, or manufactured or
produced in ‘Canada and delivered to a purchaser thereof, there shall be
imposed, levied and collected, in addition to any other duty or tax that
may be payable under this Act or any other Statute or law, an excise tax
in respect of goods mentioned

(a) In Schedule I, at the rate set opposite to each item in the said

Schedule computed on the duty paid value or the sale price, as
the case may be;

@) ...

2. Where the goods are imported, such excise tax shall be paid by the
importer or transferee who takes the goods out of bond for consumption
at the time when the goods are imported or taken out of warehouse for
consumption, and where the goods are manufactured or produced and sold
in ‘Canada, such excise tax shall be paid by the manufacturer or producer
at the time of delivery of such goods to the purchaser thereof.

3. The tax imposed by this section or by section eighty-three is not
payable in the case of goods that are purchased or imported by a manu-
facturer licensed under this Part or under section one hundred and thirty
of The Execise Act, 1934, and that are to be incorporated into and form a
constituent or component. part of an article or produet that is subject to
an excise tax under this Part or to an excise duty under The Excise Act,
1934.

SCHEDULE I
16. Candy, chocolate, chewing gum and confectionary that may be
classed as candy or =a substitute for candy . . . fifteen per cent.

Section 23 of The Excise Tax Act, chapter 100 of the
R.S.C. 1952, and paragraph 16 of Schedule I thereto, are
to the same effect.

The defendant corporation during the period in question
sold, in wholesale lots, boxes containing several hundred
individual packages of chewing gum. Each individual
package contained or was made up of a small slab of gum,
wrapped in waxed paper, a card bearing a picture of some
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individual, fictional or historical, an aeroplane or some-
thing of interest to children. Some of the cards carried
numbers indicating that they were parts of sets to induce
the purchasers to make enough purchases to complete the
same.

The defendant corporation manufactured or produced in
Canada the chewing gum contained in the said packages.
but did not manufacture the individual wax paper wrappers,
the picture cards, the outside individual wrappers, the
“display boxes” containing the individual pieces of gum,
etc.; the picture cards and some outside wrappers of the
individual pieces of chewing gum being purchased in and
imported from the United States of America.

It is not disputed that during the period in question the
defendant corporation deducted from the face values of its
sales of chewing gum the cost of the picture cards and paid
the excise tax of fifteen per cent on the cost of the chewing
gum alone.

The plaintiff contended that excise tax was payable on
the total cost of each sale, i.e. on the cost of the wrappers,
picture cards, “display boxes” and the sealing tape used
thereon, as well as on the cost of the chewing gum, and in
support of such contention relied on certain sections of
The Excise Tax Act, including section 80 of chapter 179 of
the R.S.C. 1927, as amended, now section 23 of chapter 100
of the R.S.C. 1952, already quoted, and in particular, sec-
tion 79(b) of said chapter 179, now section 22(b) of chap-
ter 100, R.S.C. 1952, which defines “sale price” and which
is in part as follows:—

79. In this Part,
(b) ‘sale price,” for the purpose of determining the excise tax payable
under this Part, means the aggregate of
(i) the amount charged as price before any amount payable in
respect of any other tax under this Act is added thereto
(i) any amount that the purchaser is liable to pay to the vendor
by reason of or in respect of the sale in addition to the
amount charged as price (whether payable at the same or
some other time) including, without limiting the generality
of the foregoing, any amount charged for, or to make provi-
sion for, advertising, financing, servicing, warranty, commission
or any other matter,

The plaintiff suggested that in reading section 22(b) (ii),
only the following words should be considered, viz. “any

amount that the purchaser is liable to pay to the vendor by
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reason of or in respect of the sale”—“or any other matter.”

TH;Q;EEN He urged that the use of the words “without limiting the
O0-PemCare Zenerality of the foregoing” removes the words “any other
CompaNy matter” from the operation of the ejusdem generis rule.

LiMrrep

Potter J.

“Sale price” is however determined in one case (ss(b)(i))
by taking the amount charged as price, and in the other,
(ss(b)(ii)) by taking the amount charged as price plus
those named charges which are added to the same. To
accept this argument of the plaintiff would be to render
meaningless section 22(b) (i). ‘

Furthermore, the words used in section 22(b) (ii) indicate
the intention to include in the sale price, the amount
charged as price for the article or material upon which tax
is imposed, and in addition thereto, any other specific
amounts ‘which the purchaser renders himself liable to pay
concurrently with the sale or at some future time or to
some third party.

The general words contained in seetion 22(b) (ii), though
wide and comprehensive in their literal sense, should be
construed as being limited to the actual object of the Aect,
which, in the case under consideration, is the imposition of
a tax on chewing gum, manufactured or produced in Canada.

If Parliament had intended to impose a tax on the wrap-
pers, labels, packages and other material accompanying
chewing gum when sold by the manufacturer or producer,
appropriate provisions could have been enacted.

The plaintiff also relied on the provisions of section 80.3,
now section 23(3) of chapter 100, R.S.C. 1952, quoted
above, and in particular, the words “that are to be incor-
porated into and form a constituent or component part of
an article or product that is subject to excise tax under this
Part” and in support of this contention adduced evidence to
prove that the defendant corporation had not paid excise
tax on the wax paper wrapper which had been purchased in
Canada, the picture card and in some cases the outside
wrapper of the individual piece of gum which had been
imported from the United States, and further contended
that all these articles were incorporated into and formed
constituents or component parts of the main article or
product, viz.—the chewing gum, which is subject to an
excise tax under Schedule I, paragraph 16 to the Act.
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The plaintiff also relied on paragraph 1 of the regulations 1&%
pertaining to Part 13 of The Excise Tax Act with regard to Tar Queen
Certificates of Exemption and quoted the same as follows:— o pgs Cmer

1. CERTIFICATES OF EXEMPTION Licensed Manufacturers:— Company

. . . . LimrreD
(a) A licensed manufacturer, when purchasing or importing goods

which cannot be used in, wrought into, or attached to articles to - Potterd.
be manufactured or produced for sale, shall not quote his licence -
number nor give the certificate on the order or entry. On pur-

chases or importations of goods which can be used in, wrought into,

or attached to taxable goods for sale, a licensed manufacturer shall

quote his licence number and give the certificate on the order or

entry. The certificate to be given by a licensed manufacturer is

to be in the following general form:—

I/We certify that the goods ordered/imported hereby are to be used
in, wrought into, or attached to taxable goods for sale,

Licence No. .........c.ccutn.

(Name of Purchaser).

The plaintiff produced and showed to the Secretary-
Treasurer of the defendant corporation as Exhibits “4” and
“5”, dated March 7 and March 31, 1952, respectively, on
which the Secretary-Treasurer of the company admitted the
following ertificates had been endorsed, “We hereby
certify that the goods covered by this entry are to be used
in, wrought into, or attached to taxable articles for sale.
Sales Tax Licence No. 169.” Exhibit “4” was a customs
entry for home consumption for 62 packages of “Frank
Buck” animal insert cards, printed matter, of a value for
duty of $890, and Exhibit “5” was a customs entry for home
consumption of 156 packages of “Hopalong Cassidy” col-
oured cards, printed matter, and “Hopalong Cassidy” wraps,
printed or partly printed having a value for duty of $1,934.
Both these shipments had been purchased from Topps
Chewing Gum Incorporated in the United States of
America and the defendant corporation had used its sales
tax licence no. 169 and was relieved from the payment. of .
sales tax on the same by virtue of the certificates endorsed
on the entries.

Section 99 of chapter 179 of the R.S.C. 1927, as amended,
is as follows:—

99. (1) The Minister of Finance or the Minister of National Revenue,
as the case may be, may make such regulations as he deems necessary or
advisable for carrying out the provisions of this Act.

Section 38 of chapter 100 of the R.S.C. 1952, is to the
same effect.
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\115‘_{ Section 86 of chapter 179 of the R.S.C. 1927, is in part
Tar Queen a8 follows:—

O-PEB;)-:CHEE 86. (1) There shall be imposed, levied and collected a consumption
Company oOr sales tax of ten per cent on the sale price of all goods

Limrrep - (a) produced or manufactured in Canads, ete. etc.
Potter J. 2. Notwithstanding anything contained in the preceding subsection,
P the consumption or sales tax shall not be payable on goods

(¢) imported by a licensed manufacturer if the goods are partly
manufactured goods.

Section 30(2) (b) of chapter 100 of the R.S.C. 1952, with
some alterations is to the same effect.

Counsel for the plaintiff submitted that the defendant
corporation by having used its sales tax licence and endorsed
the certificates quoted on the entries for home consumption,
Exhibits “4” and “5”, is now stopped from contending that
the wrappers, the picture cards and the outside wrappers
were not wrought into or attached to taxable goods for sale,
viz.—the actual chewing gum and that in any event, these
articles formed constituents or component parts of the
chewing gum.

It is evident that these articles were not used in or
wrought into the chewing gum.

If, by being included in, or forming part of the same
package as the chewing gum they were “attached” to it
within the meaning applied by the plaintiff to that word in
the regulation, it might be necessary to decide whether so
much of the regulation is authorized by the statute. It is,
however, clear from what is hereinafter stated that pur-
chased or imported goods can be attached to articles to be
manufactured or produced in such a manner as to be con-
stituents or component parts of the same and that the
regulations relative thereto are therefore authorized as
being necessary or advisable for carrying out the provision:
of the Act.

The law of estoppel is a branch of the law of evidence,
and has been defined as a disability whereby a party is
precluded from alleging or proving in legal proceedings that
a fact is otherwise than it has been made to appear by the
matter giving rise to that disability. Halsbury’s Laws of
England, Volume 13, page 398.
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The liability of the articles in question to sales tax is not 1954
before this Court, and the acts of the defendant corporation THE Ov QUEEN
in connection with the importation of the same are not rele- 5 p v
vant to the interpretation and application of the statute to COM;*&Y
the issues raised in this proceeding. et

It is important to ascertain the meanings to be given to =~ —
the words “form a constituent or component part.” It is
not clear whether these words mean “a constituent part or
a component part” or a “constituent” or “component part.”

It is for the Court to interpret the statute as best they can. In so
doing the ‘Court may no doubt assist themselves in the discharge of their
duty by any literary help which they can find including of course the
consultation of standard authors and references to well-known and authori-
tative dictionaries, which refer to the sources in which the interpretation
which they give to the words of the English language is to be found.
Per Cozens-Hardy, M.R. in Camden v. Inland Revenue Commissioners
[1914] K.B. at pp. 647 and 648.

The Shorter Oxford English Dictionary has the follow-
mg:—
Constituent: That constitutes a thing what it is. That jointly con-
gtitute or compose; component.
Component: Composing, making up, constituted. A constituent part
or element.

Murray’s English Dictionary, published in 1893 gives the
following:—
Component: 2. A constituent element or part. Logically applicable

only in plural to the whole of the elements or parts of @ compound body;
but in practice each element is called a component.

In the supplement to this dictionary, published in 1933,
the following was added:—
Applied specially to the separate parts of motor cars and bicycles.
Hence attributively and combined as component maker, component built.
Analytical chemistry has for its purpose the determination of the con-
stituents of which a substance or mixture (or compound) is composed by
methods which are qualitative when the identity only is ascertained or
quantitative when the quantity or proportion is determined. Encyclo-
paedia Britannica, 1952 edition, volume 5, page 395.

The words “constituent” and “component” have special
meanings in the science of chemistry and the following is
taken from Hackh’s Chemical Dictionary, 3rd Edition,
1944 . —

Constituent (1) Any of the elements or parts of a compound (in con-
tradistinction to the ingredients or components of a mixture). (2) Ele-
ments or compounds present in a system which are formed from the
components thus in the system '

Ca C0O3=Ca0+CO0s
there are three constituents (Ca COgz, CaO and COg), but only two com-
ponents, as any two substances will determine the amount of the third.
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Component: (1) An ingredient or part of a mixture (as distinet from
the constituents of a compound). (2) The smallest number of chemical
substances capable of forming all the constituents of a system in whatever

O-Pee-CHEE proportion they may be present.

CoMPANY
LiMrTED

Potter J.

And the following is a definition of a compound:—

‘Compound. (a) A substance whose molecules consist of unlike atoms
and whose constituents cannot be separated by physical means. A com-
pound differs from a physical mixture by reason of the definite proportions
of the constituent elements (a proportion which depends upon their
atomic weights), by the disappearance of the properties of the constituent
elements and the appearance of entirely new properties characteristic of
the compound.

There was no evidence given by either party to assist the
Court in determining whether the chewing gum in question
was a compound or a mixture. ‘The composition of the
chewing gum was, however, given as—the gum base, sugar,
glucose and flavour.

If the meanings to be attached to the words “constituent”
and “component” are to be accepted as those given in the
ordinary dictionaries of the English language, and in dic-
tionaries of technical terms, as already quoted, it undoubt-
edly follows that the wax paper wrapper on the slab of gum
itself, the picture card contained in the package and the
outside wrapper, the display box in which the individual
packages were packed, the corrugated shipping container
and the sealing tape, were not constituent or component
parts of the chewing gum itself, on which alone the Statute
and Schedule thereto imposes an excise tax of fifteen per
cent.

In Poer v. Curry (1), the Appellate Court of Alabama
was required to deal with a somewhat similar problem,
although other provisions of a taxing statute were con-
sidered. And it was held that a cap on bottled soft drink
was not an ingredient. or component part of the drink itself
within statutes exempting from use tax a manufacturer
purchasing at wholesale personalty becoming an ingredient
or component part of manufacturer’s products.

Considerable correspondence passed between the defen-
dant corporation and the Department which indicated an
attempt by the defendant corporation to obtain a definite
ruling and some difference of opinion, at least between the

(1) (1942) 8 So.2d. 418 at 421.
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officials of the Department, and no definite ruling was made 13%
by the Department until its letter of December 5, 1951, Tar Queex
which was marked Exhibit “S”. O-Pum-CrEn

The only question for this Court is whether the defendant %‘;”ﬁ;‘gf
corporation should have paid excise tax on the selling price e
or the prices of the packages of gum and their contents or e

on the chewing gum portion of the same only.

Statutes which impose pecuniary burdens are subject to
a strict rule of construction:—

It is a well settled rule of law that wll charges upon the subject must
be imposed by clear and unambiguous language because in some degree
they operate as penalties. The subject is not to be taxed unless the
language of the statute clearly imposes the obligation. Maxwell on Inter-
pretation of Statutes, 10th edition, page 288.

The defendant corporation sold in its packaged goods
chewing gum, which is liable to an excise tax of fifteen per
cent, but the statute does not expressly or by implication
impose a tax on the accompanying picture cards.

The action will therefore be dismissed with costs.

Judgment accordingly.

BETWEEN: 1953

JEAN LACROIX .................. e SUPPLIANT; “ohay 2o %:

]

AND Dec.29
HER MAJESTY THE QUEEN .......... RESPONDENT.

Crown—Petition of Right—FExpropriation—The Ezpropriation Act, R.S.C.
1927, c. 64, s. s7—Expropriation of an easement over property close to
an airport—Damages clatmed by reason of establishment of an atrport
fightway over property—Article 414, Civil Code of Quebec— Article
562, Code Napoleon—Air and space not susceptible of ownership—
Owner’s right in air space over his property limited—Crown cannot
expropriate that which is not susceptible of ownership.

Suppliant owned some vacant land close to the Dorval airport and used
it intermittently for agricultural purposes. In 1942 the Crown ex-
propriated an easement over it and adjoining lands for an under-
ground cable and poles for the installation and maintenance of an
approach lighting system to one of the runways of the airport. In his
action suppliant, in addition to the claim for compensation for the
exproprigtion of the easement over his property and the injurious
affection of the remaining land as a result thereof, sought damages by
reagon of the establishment of what he described as a flightway over
his property through which aircraft would fly to take off or land at
the airport, the basis of this latter claim being that (1) the suppliant
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1953 being the owner not only of the surface of his land but also of what is
r—‘ below and above, the establishment of this flightway and the flying
1 Agggm of planes over his land was an interference with his rights of owner-

. _ ship and a disturbance of his full enjoyment of his property and (2)
THE QUEEN the Crown, having established this flightway and interfered with his
— rights of ownership, was liable for the damages claimed.

On the evidence the Court allowed certain amounts on the claim for the
expropriation of the easement and for the injurious affection of the
remaining land. .

Held: That suppliant’s claim for damages by reason of the so-called
establishment of a flightway over his land fails.

2. That air and space are not susceptible of ownership and fall in the
category of res omnium communis. This does not mean that the
owner of the soil is deprived of the right of using his land for planta-
tions and constructions or in any way which is not prohibited by law
or against the public interest.

3. That the owner of land has a limited right in the air space over his
property; it is limited by what he can possess or occupy for the use
and enjoyment of his land. By putting up buildings or other con-
structions the owner does not take possession of the air but unites
or incorporates something to the surface of his land. This which is
annexed or incorporated to his land becomes part and parcel of the
property.

4. That the Crown could not expropriate that which is not susceptible of
possession. It is contrary to fact to say that by the so-called estab-

lishment of a flightway and the flying of planes it had taken any
property belonging to the suppliant or interfered with his rights of

ownership.

PETITION OF RIGHT claiming compensation from the
Crown for the expropriation of an easement over suppliant’s
property and for damages by reason of the alleged estab-
lishment of an airport flightway over his property.

The action was tried before the Honourable Mr. Justice
Fournier at Montreal.

Jacques Decary and Neil S. King for suppliant.
Paul Dalmé and Jean Provost for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

Fournier J. now (December 29, 1953) delivered the
following judgment:

In this petition of right the suppliant combines two
claims, one for compensation for the expropriation of an
easement over his property and the injurious affection of
his remaining land as a result of the easement and the other
for damages by reason of the establishment of what he
called or described a flightway over his land.
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The facts relative to the claim for compensation for the
expropriation may be set out first. On July 8, 1942, His
late Majesty the King expropriated an easement over the
suppliant’s land, which was the north-east half of lot
No. 172 of the parish of St.-Laurent, County of Jacques
Cartier, in the Province of Quebec, consisting of thirty-
three arpents, and other lands for an underground cable
- and poles for a lighting system in connection with the
Dorval airport. The expropriation was completed by
depositing a plan and description of the lands and the
easement taken in the office of the Registrar of Deeds for
the registration division of Montreal, in which the lands
are situate, on July 8, 1942, pursuant to section 9 of the
Expropriation Act. Thereupon the said easement became
vested in His late Majesty. ,

The first easement over the suppliant’s land was for a
length of 288 feet and a width of 15 feet. Subsequently, it
was decided that this width was not necessary, and on
December 21, 1944, there was a so-called abandonment of
the easement, the width of the easement being changed
from a width of 15 feet “to be of sufficient width to lay
cables and erect poles and the right to maintain the same.”
The notice of the so-called partial abandonment of the
easement and the alteration in the width taken was regis-
tered in the office of the Registrar of Deeds for the registra-
tion division of Montreal on December 21, 1944, pursuant
to section 24 of the Act.

The amount of compensation money to which the sup-
pliant is entitled for the expropriation consists of the value
of the easement taken and the damages for injurious affec-
tion of the suppliant’s remaining land by reason of the ease-
ment. The amount of such value and damages must, by
virtue of section 47 of the Exchequer Court Act, be esti-
mated by the Court as of the date of the expropriation.

Before I make this estimate, I should deal with the other
claim put forward by the suppliant. This depends in part
on an expropriation of an easement in perpetuity over lands
not belonging to the suppliant, that is to say over lots 174,
175 and 176 of the parish of St. Laurent. These lie to the
north-east of the suppliant’s land. The easement over
these lands was an easement in perpetuity for the installa-
tion and maintenance of an approach lighting system to
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runway No. 24 in connection with the Dorval airport. The
plan and description of these lands and the easement taken
was deposited of record in the office of the Registrar
of Deeds for the registration division of Montreal on
November 30, 1951.

The grounds for this claim were set forth by the sup-
pliant’s counsel as follows:

(1) The expropriation of an easement on the suppliant’s
land and on the adjoining properties for a lighting system
had established a flightway over his land through which
aircraft would fly to take off or land at Dorval airport;

(2) The suppliant being the owner not only of the sur-
face of his land but also of what is below and above, the
establishment of this flightway and the flying of planes over
his land was an interference with his rights of ownership
and a disturbance of his full enjoyment of his property and

(3) The Crown, having established this flightway and
interfered with his rights of ownership, was liable for the
damages claimed.

Let us examine these three propositions, keeping in mind
that the claim is against the Crown and that the burden of
proof rested on the suppliant.

Before the taking of the easement and the partial aban-
donment, planes landed at and took off from Dorval air-
port. The easement was taken and the lighting system
installed as an aid to aerial navigation. What was done in

. reality was to lay an underground cable and erect a pole

surmounted by lights. Nothing in the evidence or in the
plans and descriptions filed by the suppliant could be con-
strued as an indication that anything was being taken from
the suppliant outside of the easement. Furthermore, the
expropriation of an easement on the adjoining lots in 1951
could not give rise to the suppliant to a claim against the
respondent. These acts had nothing to do with the expro-
priation of any interest in his land and were independent of
his rights in respect of what was taken from him in 1942
and 1944. Planes, I assume, could fly in and out of the air-
port without this lighting system. This was done before
this easement was taken.
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A device to help aerial navigation, say a lighting system
in the vicinity of an airport as in this case, cannot be con-
sidered as establishing a flightway to or from the airport.
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second proposition be concurred in?

Most of his argument is predicated on the assumption
that the soil carries with it the ownership of what is above
and below and that the flying of planes in the air space or
flightway over private property disturbs the owner in the
enjoyment of his land and gives redress before the Court.
He insists that by reason of the flightway his property
became and was, either for sale or occupation, permanently
damaged and diminished in value because of the appropria-
tion for exclusive use by the Crown of the air space over
his land. ,

What is the suppliant’s interest in the air space above his
land and what are his rights in cases where aircraft fly over
his property are important questions.

Though section 414 of the civil code of the Province of
Quebec states “that the owner of the soil is also the owner
of what is above and what is below”, it is useful to recall
that this section of the civil code is a repetition, not in words
but in thought, of what is said in section 552 of the Code
Napoleon—which, if it did not repeat the same words,
expressed the principle enunciated in the “Coutume de
Parig”:

Quiconque a le sol, appelé I'étage du rez-de-chaussée, d’aucun héritage,
peut et doit avoir le dessus et le dessous de son sol et peut faire édifier

par dessus et par dessous et y faire fruits et autres chose licites, §’il n’y a
titre au contraire.

This could be related to the maxim cujus est solum, ejus
est solum, ejus est usque ad coelum of the Middle Ages.

This principle was admitted at a time when nobody could
foresee our modern inventions and developments. It would
be difficult to apply rules of law of a past period which had
no idea of the sets of facts and circumstances that exist at
the present time. So in France, the United Kingdom and
the United States the tendency has been to restrict the
interpretation of the above maxim and rule of law, always
keeping in mind that the owner is entitled to full enjoyment
of his property.

87573—3a
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1953 In a study entitled “A qui appartient le milieu aérien?”,
Jeax by Nicolas Mateesco, published in the May 1952 issue of
Lacworx 15 Revue du Barreau de la Province de Québec, the author
TaeQueeN arrives at certain conclusions useful to our purpose and

Fournier . Worth quoting:

I. L’abandon de lexpression ‘espace aérien’, inadéquate & l'ordre juri-
dique et son remplacement par celle de ‘milieu aérien’, notion qui repré-
sente substantiellement, et sur le plan phénoménologique, un corps maté-
riel, et dans I'ordre juridique un bien commun (res omnium communis),

I1. Juridiquement, le milieu aérien ne peut &tre approprié ou devenir
domaine privé, de méme qu’il ne peut &tre catalogué parmi les ‘res nulliug’,
biens qui ont Paptitude—par leur autonomie, distinction et individualisa-
tion,—de devenir propriété privée.

Ce qui oblige 3 la constatation que l'art. 552 C.N. (et les articles
respectifs d’autres codes civils qui ont reproduit, en grande partie, le
Code Napoléon), l'art. 637 C.N., de méme que la premiére partie de l'art
714 C.N,, ne sont pas les vrais siéges légaux du milieu aérien.

III. L’application de Part. 552 C.N. quant & la propriété sur ‘Uespace
aérien’ en fonction de l'intérét concret du propriétaire, n’est, non plus,
soutenable; car, dés qu’on construit ou on plante, le volume occupé en
espace cesse d’&tre aérien; méme si on pouvait parler, avant la construc-
tion ou la plantation respective, d'un milieu aérien, celui-ci perd cette
nature, au moment ol un volume quelconque est borné au profit de
’homme; cela ne veut aucunement dire qu’on a pris propriété de ‘l’espace
aérien’.

IV. Le milieu aérien est res communis et, & I'étape actuelle des inven-
tions, ce milieu est constitué par ‘Vatmosphére’ de la facon que la mer
constitue le milieu de la navigation maritime.

Le milieu aérien reste, done, un bien commun, & l'usage de tous.

VII. Sur le plan public, comme sur le plan privé,—et en remplacant la
discussion de la notion de propriété par celle de souveraineté—la situation
est pareille: le milieu aérien, au-deld des intéréts immédiats et parfois
égoistes des KEtats, est un bien commun mis & l'usage pacifique de
T’humanité, sans conditions et sans restrictions.

Another article of great interest and of assistance in the
preparation of these reasons for judgment appeared in The
Canadian Bar Review of February 1953, entitled ‘“Private
Property Rights in the Air Space at Common Law”, by
Jack E. Richardson.

I will cite the following:

1. It has not been necessary for an English court to give literal effect
to the maxim cujus est solum, ejus est usque ad coelum, and no court has
done so. ...

2. English courts have always accepted the general right of the land-
owner to the uninterrupted use and enjoyment of his property. When the
right is threatened or has been infringed, the courts will find an appro-
priate legal remedy to ensure his protection. . ..
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3. As a corollary of the owner’s right of full enjoyment, no one has
the right in normal circumstances to prevent him building upwards from
his land. He can, therefore, object to anyone who purports to occupy
the column of air, or a part of it, which is above his land. . . .

4. There is an underlying assumption in the cases that use and
enjoyment of land are meaningless without the ability to use the space
above it, but the courts have not pronounced upon ownership of
space. . . .

5. The decisions do not inhibit persons from making transient use of
air space above private property in circumstances having no bearing on
an occupier’s use and enjoyment of the subjacent soil. . . .

Then the author continues and examines the decisions of
the United States Courts i cases where the flying of air-
craft over private property is the cause of damage claims.
The following principles underline the cases reviewed,,
which are hereinafter quoted:

(1) The property owner has a right to the continuous useful enjoy-
ment and occupation of his property without interference by the intru-
sions of aircraft in the flight space above him:

(2) United States courts recognize that a landowner has an interest
inthe air above his property, which is of a possessory character and may
be proprietary as well, to the extent he is able to occupy or make use
of it;

(3) the courts have, without exception, afforded adequate protection
to the landowner in the use and enjoyment of his land, but they have, at
the same time, declined to enjoin air operations unless the landowner’s
interest is affected or threatened;

(4)